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INTRODUCTION. 


Ix presenting the following translations of the Vyavahára Mayükha 
of Bhatta Nílakantha and the Smriti of Yájiiavalkya, together with a 
few notes on Aryan (or Hindu) Law in the form of Appendices, I have 
to make a few preliminary remarks 


The Hindu Law is the law of the Árya community in India. As it is 
at present understood and administered in courts of justice, it is but & 
small. fragment of the entire body which is properly known as the 
Dharmasfstra. This is now ordinarily divided into three divisions of 
Achára, Vyavahára, and Práyaschitta. I say now, because, strictly 10 
speaking, such a distinct partition of the Dharmaiástra into several 
distinct departments was not quite settled till the time of the later 
Smriti-writers, and particularly Yájüavalkya, Manu, Nárada, and 
Gautama. Yájiavalkya, Pardsara, and other Smritis are divided into 
differeut Adhyáyas, and each Adhyáya has been divided into praka- 
ranas (sections). These distinct sections hav» been used separately 
for their various purposes, and yet always with the central idea of 
Dharma being kept in view, and as parts of a whole. Vya:ahíra, apart 
from Áchára, (which latter includes Práyaschitta,) is not considered 
by the people in their daily concerns, and it is only during very recent 20 
years that sometimes administrators have shown a tendency to work 
these divisions like so many Acts of a modern and temporal legislature. 
The object ofearly Áryan wriiers has bcen more to inquire and 
lay down the rules for Áchára and Práyaschitta than about Vyavahára 
(or the Civil law). The last has always been considered a very minor 
matter; for, as might naturally be expected, sages who extolled the 
virtues of an ascetic, or a house-holding ascetic who kept food for only 
twelve days in his house,! could not be expected to provide a compli- 
cated.and laborious scheme of succession. The erection of fresh hermit- 
ages was always contemplated at each marriage, and marriage itself 30 
was inculcated simply as a means to a spiritual end.? Again, when 
the life of the Arya began with the study of the Vedas, and ended with 
an immediate abandonment of the world and entrance into the fourth 


३ Yájfiavalkya, Y. 128, see Part II., p. 178; Mitákshará leaf 19, p. 2. 
* Bhágavata Purina, Skandha 11, A’dhya'ya 4, v. 11, leaf 15, p. 1. 
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order, whenever the student was sufficiently subdued in his passions and 
desires,! the modern views either of law or social system could not be 
expected to prevail. It need not surprise us accordingly if we occasion- 
ally find a want of harmony between the ideas of the nation of the pre- 
sent day and the Spirit of the Sacred ordinances of the Vedas and Sm;itis. 
While it would be correct to say that there is perhaps no other nation 
on earth which has preserved so much of its antiquity iutact as the 
Aryans of Indis, it is not right to assert that they have been perfectly 
stationary in all respects. The simultaneous existence of perfect con- 
10 servatism in regard to some institutions and & wide departure from the 
old grooves iu others is a circumstance which is often not clearly realised 
by foreigners ; and hence it is that some of our admiuistrators are found 
either trying to restore us nccording to their notions to the pristine 
simplicity of our old institutions, or going to the other extreme and un- 
duly giving effect to their own theories of progress by trying to adapt 
our old textsto the niodern ideas of European civilization. , Either pro- 
cess is in my opinion fraught with evil. Thus a Hinduor Aryan house- 
holder, directly he enters the married state, is commanded to have his 

' own sacrificial fires.2 He has his own sphere of duties, marked out for 
20 him up to the point of final emancipation. Even iu worldly matters he 
is advised to live ceparate, to have his own daily fire-sacrifices, and to 
live as the head of his own family. Hindn society has more or less con- 
formed to these principles. In provinces where the mercantile elgments 
preponderate, aud questions of the collection. aud distribution of wealth 
chiefly arise, segregation of intercsts is the rule and congregation the 
exception. This is well understood by the community ; how far it is fol- 
lowed by our courts, our readers mnst inquire and judge for themselves. 
Again, according to the Aryan code, there is no provision of law clearer 
than that a Brahmana’s wealth can only be inherited by Bráhmanas.5 
80 This was followed fora loug time, but in the year 1860 the Hiudu 
law was set-aside, and the common law of England was declared to 
govern the case. 
Other instances of a misapprehension, or improper application of the 
law, will be noticed in their places further on. These arise, as it seems 


2 Niraayasindbu, 2nd half. Pari. iii. 1. 51 p. 2, 1. 9 :--यदहरेव पिर जेत्तदहरेव प्रबजेत्‌ || 
a Yajfiavalkya I., 102 and 103, Part II. p. 175; Mitákshnrá, I., lenf16, p. 2; 
Mayüklin, Part II. p. 73 lines 32,43; Manu, Brihaspati and Prajápati quoted by 
Mitra Misra (see Vir. 1. 172 p. 1). 
. * Manu ix. 189 :— 
40 अहार्य maz राज्ञा नित्यमिति स्थितिः। इतरेषां a वर्णानां सवौ भावे ev: | ; 
Transiation :—‘ The property of a Braman shall never be taken as an escheat by the 
king; this is a fixed law : but the wealth of the other classes on failure of all heirs 
the hing may take.” : 
(8 Moore's Indian Appeals, 500.) The Collector of Masulipatam v. Cavaly Venkata 
Narainnppa. —— 
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to me; from a very contracted view of the Aryan law. It is nseful, there- 
fore, to enquire what this law is and has been. Taking the Dbarmaséstra 
in its proper sense, it may be laid down to be the law of the Aryas. 
The question naturally arises—who were the Aryas, and who their pre- 
gent representatives are ? Some have confined the term Arya to the 
_ three twice-born classes.! Is it so fixed? Hab it been so always ? 

The Vedic origin of the four classes of Atyas as detailed in the 
Purushasükta? is weil known. The occurrence of this hymn in the last 
or 10th Mandala has been commented on. But the Panchaltshiti (con- 
sisting of the four classes, together with the Nishida) occurs in the 10 
earlier Mandalas of the Riy-veda ;3 and although the origin‘of the four 
classes as detailed in the Purushasükta may be open to remark, the 
mention of four classes even in the earlier portions of the Rig-veda, and: 
the early part of the 'l'aittirfya or the Black Yajur-veda,* proves their 
existence in those early times. 


Again, the Áryas are known as the inhabitants of.a certain tract of 
country named Áryávarta. But this has been of indefinite extent. 
Manu, as expounded by Bhrigu, indeed lays down its limits with 
apparent definiteness in ch. ii. v. 22;5 but in defining the ‘ sacri- 
ficial country,’ or Yíjsiijjadesa asit is called in Sanskrit in a very vague 20 
way in the next following verse,? it appears to me that Manu, or rather 
his pupil Bhrigu, owns that in his time the Aryas had not confined them- 
selves to what was technically called the Ary4vartaas defined in the pre- 
ceding verse. For by Yajriyadesa he evidently means what the word 
Áryávarta would etymologically import ;7 becanse the performance of 
sacrifices according toManu wasa privilege ofthe Áryansalone. Again, 


2 Rig-veda Samliità, X, 38, 3, where the word occuriing in juxtaposition . with दास 
(Dasa) has been held by Sayan. to mean one of the three regenerate classes. The word 
occurs in several places in the Rig-veda, and whenever it occurs along with the word 
Dasa, S&ynna has interpreted it as यज्ञकमेकत्‌ Yojüakarmakii!, or as one entitled to: 90 
perform sacrifices. thus excluding the Sidra. (See for example Rig-veda VI. 95, 2.) 

a Rig.Samhità x, 90, 12. The same origin is given in the Black Yajush-Samhitá 
kanda vii, Adhyáya i, Anuvika i. 

.? See the Rig-veda I. 7, 9 and I. 176, 3; VII. 75, 4; VII. 79, 1. 

* इन्द्रं वो विश्वतस्यरेहवा महे PT: | अस्माकमस्त केवलः Wo कृ ° यज्ञः संहिता,” का ० १ To ६- 

-अ० १२, (Cal. ed) page 982. Again, see page 1059 of the same volume “ थेग्रहाः पञ्चच 
जनीना येषां तिख्ः परमजाः | ३० ” and comments thereon. 

5 The verse runs thus :— 

आससद्रात्त वै पूवा दासम॒द्राज्ञ पश्चिमात्‌ | तयोरेवान्तरं गिर्यो रायोवर्तं विदबेधाः || 

Translation :—“ As far as the eastern, and as far ps the western oceans between the 40 
two mountains just mentioned, lies the tract which the wise have named Arydvartg, or 
inhabited by respectable men.” न 


* For the text and translation of the verse see above p. 158, ll. 8—10, 


१ Kulldka explains its etymology as follows: आर्या अत्रावतेन्ते पुनः gisara arated: 
Translation :—' Áryávarta {is ao called] because Aryas are here sueceasively born.’ 


(dw l INFEODYOrIGN, 

the limits assigned by the Rémdyana of Vilmikil. 40, 4—6 to the ‘sacri- 
ficial country’ are identical with those of thetechnical Áryávarta of Manu 
The Viramitrodaya in its comments on verse 2 of Yájüavalkya chap. i., 

says that the country therein indicated is the whole Bhárata-varsha 
The Mahábhárata Karnaparva, Adhyáya 40, vv. 20—48 (Bombay ed 
1. 74 p. 1) mentions certain districts which were inhabited by Áryas, 
and yet were considered as unsuited to the performance of sacrifices 
- On the other hand, the Vyankate‘a Máhátmya? (a part of the Váráha 
Purána) states that certain districts very near the Cape Comorin and 
10 certain other islands, were inhabited by the Aryas. All these facts 
confirm what there are other independent grounds for holding—namely, 
that the original limits for the residence of Aryas were gradually 
extended, so as to include the whole of Bhárata Varsha, which the refer- 
ences’ in the footnote show to be identical with the Hindusthána of the 
present day. The following Sétra of Pánini, together with the glosses 


2 MS. leaf 4 
,. 3 The verses (ch. 26, vv. 80 to 32) run thus:— `’ 


आयोस्तु रुक्षमालाख्या गोडवड्राः कालेङ्गकाः। 
आन्ध्रकणोटदेशीयाः कोसलाद्वुतमानुषाः || ३० || 
20. चोलाश्चोलश्च (?) पाण्डयाश्च नानादेझञसमुद्भमाः | 
^ ट्वीपास्तरगताश्ापि व्यङ्कटेशामहोत्सवे || २९ || 
धारयन्तो महाभक्तिमागमिष्यान्ति कोटिदाः | 
. सवे लब्ध्वा वरं चेष्टं भविष्यान्त स॒दान्विताः || २२ |) . 
°» The references are taken from the Vratakhanda of Hemádri, pp. 26 to 29 :— 
5 मार्केग्डेयपराणे 
भगवन्कथितस्त्वेध जम्ब॒द्रीपः समासतः | यदेतद्भवता प्रोक्तं कमे नान्यत्र पुण्यदम्‌ || पापदं वा महा- 
राज वर्जयित्वा त भारतम्‌ | इतः स्वर्ग मोक्षश मध्यं चान्तभ गम्यते || न खल्वत्र मनुष्याणां भूमौ कर्मे 
विधीयते | योजनानां सहस्रं वे द्वीपोयं दक्षिणोत्तरात्‌ || पूवे किरावा यस्यान्ते पाश्भमे यवनाः स्मृताः | 
दक्षिणे मयो यस्य हिमवानत्तरे तथा || तदेतद्भारतं वर्ष सवैबीज द्विजोत्तम | ग्रह्मत्वममरेदात्वं देवत्व- 
80'माप दुलेभम | शृगपक्ष्यौषाषेचरा योनिस्तद्रदतो5श्रते | स्थावराणां च सर्वेषामतो ब्रह्मन्‌ शुभाशुभे || 
मयान्ति कर्मेभूरतक्षन्‌ नान्यलोकेखु विद्यते | स्वगोपवगेप्रात्तिथ पुण्यं पापं च * वै तथा || 


* तथव चेत्ति कचित्‌ 
विष्णपराणे 
उत्तरं च समुद्रस्य nn दाशिणस्‌ | वर्ष यद्भारतं नाम भारती यत्र सन्ततिः॥ 
f वसिष्ठः 


धमे आर्यावर्ते प्रागादशौत्‌ प्रत्यगालोकाचलाइुदेक्‌ कमारिकाया दक्षिणेन हिमवत उत्तरेण TRF 
धर्मा ये चाचारास्ते सवे प्रत्येतव्याः नत्वन्ये ध्रतिलोमेकधमोः एनमायीवतीमेत्याचक्षते गङ्गायमृनयोरन्तरा- 
SHAR यावद्वा कृष्णमृगो विचराते तावदूझवचंसम्‌ || 
पैठीनसिं 
40 -आहिमवत आक॒माय्योः सिन्धुवैतरणी नदी सूयेस्योदगयनं पुनः aa कृष्णमगो विचरति तत्र 
धर्मे्वतृष्पादो भवति || 
संवते 
स्वभावात चरति कृष्णसारः सदा VT: | धर्मदेशः स विज्ञेयो द्विजानां धमसाधनम्‌ Il 
विष्णु 
चातुवेण्येव्यवस्छानं यास्मिन देखे न विते | तं स्लेच्छदेशं जानीयादायीवर्तस्ततः-परम्‌ ii 
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thereon, contains important observations on the limits of the Áryan 
society and its divisions, and especially in reference to the Súdras : 


शूढ्राणामनिरवततितानाम्‌ | पाणिनिः अध्यायः २ पादः 8 सूत्रम्‌ १०. 

बृत्तिः--यैभुक्ते पात्रं संस्कारेणापि न शुध्याते ते निरवसिताः | तहिज्ञा ये umen Set 
एकवत्स्यात्‌. 

भाष्ये द्रितीयाध्यायस्य चतुर्थपादे द्वितीयम:दि कम्‌+-शूद्राणामनिरवसितानांम | अनिरवसिता- 
नामित्युच्यते | कुतो ऽनिरवसितानाप्र्‌ | आरयावत दनिरवसित;नःम्‌ | कः पुर्नरायॉवतेः | प्राग.द्शोत्परत्य- 
कालकवन.इक्षिणेन हिमवन्तठुत्तरेण पारियात्रम्‌ | यद्येवं किष्किन्धगान्धिकं शकयवनं ThA 
न सिध्यते || एवं aa येनेवासादनिरदसितानाम्‌। कः एनरायौनिवासः | ग्रामो घोषो नगरं संवाहः ` 
संस्त्याया इति | एवमपि य एते महान्तः संरत्यायास्तेष्वभ्यन्तराक्षाण्डाला मृतपाश्च वरुन्नि | तत्र च.ण्डा- 10 
लमृतपा इति न सिध्याति || एवं तहि य.ज्ञात्कर्मणो ऽनिर वसितानास्‌ | एवमि तक्षायस्कारं रजकतन्तु- 
वाय'भाति न सिध्यति || एवं aff पत्रादनिरवसितानाम्‌ | npw पात्र संस्कारेण शुध्यति तेऽनिरव- 
fam: | p पात्रं संस्का ऐणा/पे न Beata ते निरवसिता इति. 

कैयरकुतभाष्यप्रदीप:-- 

झूद्राणाम्‌ | निरवतिमा बहिष्कृता उच्यन्ते | तन्नावधिग्रश्न: | कुत इति | आ्ागादश्ञौदिति | rat- 
दयः परवेतविशेषा: | दाक्षिणेनाते एनबन्तः | एनपा द्वितीया | प्रागादिभ्यः प्रथमान्तेभ्यो देावृत्तिभ्यः C 
प्रत्ययो विहितः | एतन्पवैतचतुष्टयमध्य भायावतों देश gend: | यद्येवमिति | एतेषामायोवतांद्र/ह्मत्वा- 
दिति भाव: । ग्राम इति । एतेप्वार्यों निवसन्तीते wa: | तत्र ग्रामः प्रसिद्धः । घोषो रोमहिष्यादि- 
Ana | संवादो वणिक्मधानः | संस्त्याय इति निवासविदोषा इत्यथेः | मृतपा डोग्रा Tere: | 
याज्ञादिते | शूद्रायां पच्चयज्ञानुशने ५ धिकारो ऽस्तीति भावः | तक्षायस्कारमिति | तक्षादीनां यज्ञे- 20 
3बिकाराभावादिति भावः | संस्कारेणेति | यः संस्कार: स्मृतिकारेद्रेब्यशुद्धा १उतस्तेनेव न तदभेके- 
नेत्यथं 

नागोजीभडक्ृतभाष्याविवरणम्‌-- 

शूद्रछब्दी ऽतरसूत्रे त्रेवर्णिकेतरपर इति बोध्यम्‌ | 


Translation. 


Panini Adhy&ya ii., Quarter iv., Sutra x 

[In the case].of unexpelled Südras, [the copulative compound is always of the 
Samahdra kind.} 

Vritti.—They are [said to be] niravasita [expelled] whose dish after meals is not 
purified even by the [prescribed] means. Inthe case of words importing Sddras other 80 
than these, the copulative compound is in the singular 

The Mahá Bháshya of Pataüjali, Adhyáya ii., quarter iv., Áhnika ii —[In the Sutra] 

* ofunexpelléd Südras, [the word] aniravasitánám (of unexpelled) ix used. What [ix it 
from which] non-expulsion [is meant]. [It may be] ‘not expelled from Árvávarta [the 
country of the Aryns].’ But what is Áryáfarta ? [The country] to the east of Ádaréa,: 

to the west of Kálakavana, to the south of the Himalayas, and to the north of Páriyátra 

Jf so, [the Samdhdradvandva compounds} Kishkindhagandhikam (Kishkindha and gan- 
dhika) Sakayav nam (Saka and yavana) and Saurpakrauscham (Saurpa and krauncha) can- 
not be explained ; [because, says Kaiyata, all these are tribes of Südras living outside the * 
Áryávarta]. If so, then [let the meaning be] * not expelled from the habitations of 40 
Atyas.’ But what is a habitation of the Aryas? A village, a station for herdsmen, a ` 


"o. town, a locality of traders. If so, then in the midst of large mansions, Ohdnddlas and 


Mritapas [often] live and [the itaretarayogadvandva compound] Chandlamritapah 
(Chanálas and mritapas) cannot be explained. Mrifapas is explained. by Kaiyata 
- बह those who are known by the name of Dombås in the vernaculars; and by Nágojí- 
bhatta as those who living in the vicinity of a cemetery take the clothes, fuel, &c. on 
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‘acorpse.} If so, then [let the meaning be]*not expelled (or debarred] from sacri- 
ficial .rites.” In this way, too, [the Samáhára dvandva compounds] taksháyoskáram 
(a carpenter and an ironsmith), rajakatantuv?yam (a washermnn anda weaver) cannot 
be explained. 1180. then [let the meaning be] * those are antravasifa (not expelled) 
-whose dish after -meats is purified in the [prescribed] ways; and those are niravasita 
- (expelled) whose dishes after meals cannot be purified even by the prescribed means. 
[To avoid repetition, the passage of Kaivata is here not translated, as its operative 
part is already translated in the translation of the passage from the Bháshya.] 
Nagojibhatta’s Bhashya Vivarana.—It should be understood that the word Sddra 
10 stands in this Sutra for oue not belonging to the three varpas (classes) 
The sbove shows that at the time of Pataüjali, the Aryas had nó 
confined definite spot as their peculiarly sacred place. l 
The test of determining the Aryas from their place cf habitation 
being thus found unsatisfactory, the next test that occurs is to find out 
their classes and the determination of their limits. It is suggested 
; that the four divisions mentioned in the Rig-veda (x. 90); the Vajasaney 
Samhitá of the Yajurveda (xxxi. 1—16), the Atharvaveda (xix. 6), 
the Bhagavadgitá (iv. 13), the Bhágavata Purina (iii. 6, 80—84,). the 
Brihadéranyaka (i. 4,) and Manu (l. 81), are meant to be the divisions 
20 of the Aryan community ; but as this is not the place to enter into 8 
disquisition either on the ‘ castes’ or the classes of ‘ Aryas, I content 
myself for the present by saying that even this test is at the present time. 
quite unsatisfactory. Atthe time of Manu’s Code, or rather Bhrigu’s 
- version of Manu, an attempt to exclude the Sidra from the pale of 
Aryanism is clearly observable (see for instance ch. x. 66, 67, avd 
69; and ch. ii. v. 89). But it would also appear that the process of 
segregation was not then so far advanced, as it is now; for in several 
places, the S'ádra does appear to be included within the sacred line (see 
ch. v., v. 189and ch. x., v. 57). There must have been some confusion 
80 of classes iu the time of Manu which has further developed itself in 
modern times; for, accordiug to some Puránic accounts, the inter- 
mediate classes ofthe Kshatriyasand Vaisyas have entirely disappeared ; 
and the first aud the last classes have been split up into so many sub- 
divisions, that itis now hard to determine whether a certain individual 
does or does not come within the pale of the Aryan law. The Purdnic 
View may, to acertain extent, be correct as regards the Südras. But, 
as far as the history of the differeut provinces of India shows, both 
Kshatriyas and Vaisyas do exist, although they again have sub-divided 
themselves, and have degenerated in their practices like the other 
40 Aryan classes 
For the benefit of the Arya community as above described, the Sruti 
or the Vedas furnished a body of law prescribing the ritual. The Veda 
. in its threefold division of (1) Sanhité, (2) Bráhmana, and (9) the 
anyaka regulated the different stages of the ceremonial. But even’ 
in those early times, usage or custom -seems to,have supplied the basis 


as 
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of the law, for, as Bhíshma observes in the Mahábhárata, usage or prao- 
tice is the root of all Dharma, 

The words of Sankara that échéra is the source of authority pad 
matters of Dharma must be always kept in view.? This done, we may 
now examine the sources of the Vedic law as founded by the Aryas. 

The whole of the Veda seems to have been one work—afterwards. 
divided into four, Rich, Yajush, Sáman,iand Atharvan. 

Some writers take the nuiuber of Vedas to be three, and leave 
Atharvan out of account. Others again place this Veda in the same 
-eategory as the first three, ns having been separated aud arranged by 10 
Vyása.* That it is one of the four Vedas is undoubted, and ita non- 
inclusion in the sacrificial scheme is well accounted for by the 
constitution of the triplicate ceremonial so well explained by Sayana in 
his introduction to the Rig-Veda. Each of these four Vedas has many 
éükhás or branches. According to the Charana-Vyuülha. current 
amongst the followers of the Rig-Veda in these parts, the Rig-Veda 
has five branches; the Yájush has two divisions, the black and the 
white; the first has eighty-six, and the second fifteen branches; the 
Sáman has one thousand branches; and the Atharvan has nine. Of ` 
these very few now exist. A commentary on the Charatavytka gives 20 
the following account of the extent of the different Sékhés in different 
parts of India? :— 

' qq प्र.च्य उदीच्यां नेऋत्यस्तत्र वाजसनेयानां पञ्चदशा भेदा भवन्ति प्राच्य TST aM 
दिद्यायां (2) वाजसनेयवेदोन्यत्तिः ॥ महाणेव ॥ पृथिव्या मध्यरेखा च नमेदा परिकोर्थता॥ दजि- 
णोचरयोभागे झा खाभेदश्च उच्यते ॥ १ || नमेदादाक्षिणे भागे आपस्तगब्याझलायनी || राणायनी पिप्पला 
च यज्ञकन्याविभागनः RU माध्यन्दिनी शादखायनी कौथुमी शोनकी तथा || नभैदोत्तर भागे च यज्ञ- 
कन्य.विभागिनः || ३ | तुङ्गा कृ'णा तथा गोदा सद्याद्रिःशखराइघि ॥ आ आन्प्रदेशपर्यन्त ब<चश्वा- 
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झलायनी | || उत्तरे THC देशे वेदो बःचकीतित:।। कोषीतकी ज्राह्मणं च शाखा झाङ्कायनी तथा॥२॥| 
भानध्रादिदाशगप्नियीगें.दा प्तागर कावधि || यहुवेंदस्तु तैत्तियों (?) आस्तम्बी प्रतिडिता ॥ & || अध्व्यू- 


` विष्य्सहरनाम-- महाभारत ० आनु ० अ० ९४९ छो ० १३७ 80 

सवोगमानामाचारः प्रथमं परिकल्यते || आचारप्रभवो धर्मा धमेस्प्र प्रभरच्यतः || 

Translation :—Among all the égamas or Vedic precepts or principles, dchdra or custom | 
is reckoned the first ; from üchára arises Dharma ; and Achynta is the lord of Dharma. 

On this Sankara observes — “ सर्जीगमानामाच,रः प्रथमं परेकल्पते | आचारपभवो धर्मा 
qie पभरच्यूत इत्पनेनावान्तरवाकप्रेन सवेधमोणामाचारवत एवाधिकार इति दर्शयाते ॥ ” 

` ४ See Apastamha Dharma Sutra, 2, 6,.15. 1, p. 73. vol. I., aud p- 84 of vol. I1 

* See Amara, L, 6,3 (Bombay Ed. p. 35); Sayana’s Introduction to Rig-Veda, 
vol. 1., 2 ; Pushpadanta's Mahimna, verse 7, तरयी सांख्य योगः Fo ” 

* The Bhágavata Purana, I., iv., 14-21, leaf 10, p. 2, and 1, 11 p. 1. 

5 Patanjali’s Muhabhashya, in the Paspasdnhika, leaf 3 p. 2. See the excellent 40 . 
introduction of Dr. Rájendralà! Mitra to the Gopatha Brálimana of the Atharva Veda 
(Caleutta, 1872) 

* See note 3 p. 33. See also Satyáshádha Sutra, Ist Adhyaya, Ist Sutra :— 

यज्ञं व्याख्यास्यामः स तिभिदैर्विधीयते || ऋग्वेदेन यजुवेंदेन सामवेदेनच || तत्र ऋग्वेदेन होता-करो- 
ति यजुवेदेनाध्वर्ेः सामवेदेनोङ्राता II 
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WAH सन्ति सूत्राण्यनेकशः ॥ यत्रास्ति योनिसंबन्ये सूत्रज्ञातिकलान्वितः || ७ || सह्याद्रिपर्वतारग्भा- 
feat नेऋयसागराव्‌ |. हिरण्यकेशी शाखा च १शुरामस्य सन्निधो ||८|| मयूर पवेताच्चैव यावद्रनेरदे* 
झेतः ॥ व्याप्ता वायव्यदेशे तु मैत्रायणी प्रतिष्ठिता | & ॥ भङ्गबङ्गकलिङ्गाक्च कानीनो गुजेरस्तथा | 
बाजसनेयदाखा च माध्यन्दनी प्रतिष्ठिता [| १० || acer याक्षवल्क्येन स्वेदेशेषु विस्तृता || बाजस- 
नेयवेदस्य प्रथमा काण्वसंज्ञका इति ॥ २२ ||? 

Translation :—“ Of the Vajasaneyins living in the east, the north, in the south. west. 
there are fifteen divisions. In the said three quarters the Vájasaneya Veda was 
originated. The Mahárnava [states the following]: The Narmadé is declared to be 
the middle line (equator) of the earth. The different édkhds [existing] on the north 

10 and south of it will [here] be declared. In the regions south of the Narmada, [the 
Éákhás) Ápastamhi, Asvalayani, Ranéyani, and Pippala [exist, the followers whereof 
are] sharers in respect of sacrifices and marriage [i.e. are an exclusive community 
in the said respects]. In the regions north of the Narmada, the Mádhyandini, 
Sapkhiyani, Kauthumi. and Saunaki are sharers in respect of sacrifices and marriages 
Up to the Tunga, Krishna, Godá. tbe summit of the Saliyáilri, and the Andhra country 
the Agvalayani of the Rig-Veda [prevails]. In the northern Gurjar country, the Veda 
is declared to he the Rich, the Brdhmana Knushitaki, and the éákhá Sa ükháyani. 
Commencing from the Andhra country in the south-east direction, and up to the Godá 
and the sea, the Tattiriya Yajur-Veda, and [its] ४4१ Apastambi prevails. The 

90 Adhvaryus, the Udgatris. and the Hotris have several Sutras, [but] where the Sütra. 
caste. and the occupation is [similar], there [alone] marriage [will take place]. 
Commencing from the Sahyádri in the south-western direction, np to the sea, the 
Hiranyakesi éákhá prevails, in the vicinity of ParaSuráma. From the Mayura 
mountain up to the Gurjara country in the north-western direction, Maitráyani 
[prevails]. [In the countries named] Anga. Vanga, Kalinga, Kánina, and Gurjara, the 
[86६6] Mállyandini of the Vájasaneyi [Veda, prevails]. The first édkhd of the 
"Vájasnneya, named Kánva, has been spread hy sage Yájfiavalkya over all countries.” 

. Practically the following are the principal Sákhás now existing in 
these parts! :— 


80. Sékha. 
Rig-Veda ............०-००००-००-०००- (1) Sakala: 
ai (2) Báshkala. 
Yajar-Veda ....... ३०5१२०४ ५7२5३२ (1) (a) Taittirfya Proper. 


(5) Maitrayani. 
[These are not associated with by 
their coreligionists. ] 
(2) Sukla— 
(a) Kanva. 
(b) Médhyandin. 
40 Síma .......... ———— (1) Rápáyaní. 
a (2) Kauthumi. | 
Atherwan ......................ः (1) Saunaks division of the Pippa- 
lids branch. 
_¢ * See Max Miiller’s Sanskrit Lit., pp. 368—377. The lists there given will have 
to be settled. Thus Aévaléyana éakhá does not now exist. The Sutra of that Rishf 
is used by the followers of the Sakala $ákhá. The Atharva is hardly known. There 


ja only one Bráhmaņa family in Benares which follows it ss a study, and there are 
a few scattered followers of this Veda in other places, 
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As regards tha Yájusha, the following occurs in another commentary 
on the Charaga- Vyáha recently obtained from Benares :— 

यथा च विष्णुपुराणे यजुवेदेस्य विस्तारमाह | यजुर्वेदतरों: शाखाः सप्रर्विद्यन्महामुने | War 
ग्पायननामासी व्यासदिष्यश्चकार वे | श्ञिष्येभ्यः प्रददौ ताश्च जगृहस्तेप्पनुकमात्‌*।। याज्ञवल्क्यव्तु 
तस्याभूद्ब्रह्मरातसुतो हिज: | शिष्य: परमधमेज्ञो मुरवृत्तिरतः सदा || कषेयेश्व महामेरोः समाजे 

ष्वागमिष्याति | तस्य वे सपरात्रं तत्‌ ब्रह्महत्या भविष्यति || पूवैमेवं सुमिगणैः समयोर्य कृतो द्विजं | 
Farrar एकस्तु तं व्यत्तिफान्तवांस्तथा || eser बालकं सोथ पदपृष्टमयातयत्‌ | 'शिष्यानाह चे 
भोः शिष्य अह्महत्यापरं रतम्‌ || चरध्वं मत्कृते सर्वे न विचायैमिदं तथा | अथाह याज्ञवत्क्यस्तं किमेंते 
Seferfesr: || हेशिंतेरल्यतेजोभिश्वरिष्येहमिदं ब्रतम्‌ | ततः BSI गुरूः प्राह याज्ञवल्क्यं महामुनिम्‌ || 
मुच्यतां यच्त्वयाधीतं यतो विप्रावमानकः | निस्तेजसो वदस्येतान्‌ यस्त्वं ब्राह्मणपुड़चान्‌ || तेन शिष्येण ना- 10 
थोस्ति ममाज्ञाभङ्गकारिणा | याज्ञवल्क्यस्ततः प्राह भक्‍त्येतत्ते मयोदितम्‌ || ममाप्यलं त्वयाथीत॑ यन्मया 
तदिदं द्विज || श्रीपराशर उवाच || इत्युक्त्वा रूधिराक्तानि स्वपाणो च यजुंष्यथ। छदेयित्वा ददौ तस्मै 
ययौ च स्वेच्छया मुनिः || यजुंष्यथ विसृष्टानि याज्ञवल्क्येन वे द्विज । जगृहुस्तित्तिरीभूत्वा तैत्तिरीयास्तु 
ते ततः ॥ ब्रह्महत्याव्रतं चीणं गुरूणा नोदितेस्तु यैः | चरकाध्वयेवस्ते तु चरणान्युनिसत्तम || याज्ञव-. 
क्योपि मैत्रेय प्राणायामपरायणः । तुष्टाव प्रणतः सूर्यं यजुंष्यभिलषंस्ततः || याज्ञवल्क्य उवाच || नमः 
सवित्रे द्वाराय मुक्तेरामिततेजसे | ऋग्यजुःसामरूपाय त्रयीधामात्मने नमः ॥ इत्येवमादिभिस्तेन 
स्तूयमानः स वे रविः | वाजिरूपधरः प्राह व्रियतामाभिवाञ्छितम्‌ || याज्ञवल्क्यस्तदा प्राह प्रणिपत्य 
दिवाकरम्‌ | यजूंषि तानि मे देहि यानि सन्ति न मे गुरौ [| पराशर उवाच || एवमुक्तो ददौ तस्मे यजूंषि 
भगवान्‌ रविः | भयातयामसञ्ज्ञानि यानि वेत्ति न त्वः db यजूंषि येरधीतानि तानि विप्रेईिजोत्तम | 
वाजिनस्ते समाख्याताः सूयेश्चाश्वोभवद्यतः || शाखाभेदस्तु तेषां वे दशपञ्च च वाजिनाम्‌ | काण्वा- 20 
द्यास्तु महाभाग याज्ञवल्क्यग्रवर्तिताः di 

The followers of the several branches are distinguished by the Stitras, 
which they respectively follow in their ritual. ‘Thus it is laid down! :— 

बहूल्पं वा स्वश्द्योक्तं यस्य कमे प्रकीतिम्‌ | 
तस्य तावति झाखार्थे कते सर्व कृतं मवेत्‌ || 

Translation :— Whether the ritual enjoined by the Grihya Sütra proper to one's self 

be great or small (i.e. complete or incomplete), when that ritual is observed, the whole 


is observed 
Other authorities quoted by Hemádri run in the same direction, and 


practice supports the same conclusion. This speaks of one class of 80 
Sátras, namely, the Grihya, describing the duties of a Brahmachárí 
and a Grihastha (a householder having a wife). Another class of 
Sütras are the Srauta or the Vedic sacrificial Sítras. These are 
very important in a religious point of view ; but in regard to the every- 
day duties of the Áryas of the present day, they are in a great measure 
out of date, except to a very small class of the Bráhmana community.? 

1 See Hemádri Vratakhanda, Part I. page 33 ; Bhattoji Dikshita, in his comments 


on the Chaturvinéati Smritis, attributes this text to Katyéyane. 
2 The principal Srauta Sátras uow extant are the following :— 


Veda to which it belongs. Remarks. 40 
1. Áával&yana TE 7 ~ Rich PECPERECRTT RECT ETE ५४६ Relates to the duties of a Hotri 
2. gob ATE AM portion of Nos. 2 2 4, and 
3. Baudháyana ......... "mop 10 relates to the duties of Hotyi in 
4. SatyAshadha ......... T : da the Black the Daráapürnamása ; while the rest 
5. Bharadvája ......... MIUETOUR nner is devoted to the work of the 
6. Vádhála ui) Adhyaryu 


c 


10 


20 


40 


50 
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These 5688, both Grihya and Srauta, which (where they have 
not been superseded by the Puránas and usage) still command the 
respect of the followers of the respective é4khás, and are studied as 
one of the six angas? or complements of the Veda. The Srauta Stras 
of the Rich, Yajush, and Sima Vedas are all used to supplement each 
other in the Srauta sacrifices.? 

All the ordinary ceremonies of the Aryas, so far as they are governed 
by the Siitras, are regulated by the Grihyas Sátras. The Vedic sacri- 
fices alone are regulated by the Srauta Sátras, and in this respect the 
Sátras of all the three Vedas (Rich, Yajush, and Saman) are used together 
for the parts to be taken therein by the different officiators. But of 
the Taittirfya Sütras, some one only of the following is used by the 
Adhvaryu:—Apastamba, Baudháyans, Satyáshádha, or Káty&yana. 
Out of these four, Baudháyana is used most ; next comes Apastamba, 
and after him Kétyéyana. In the Bombay Presidency, the Grihya 
Sütras most followed are the Ásvaláyana, Satyáshádha, Kátyáyana, 


Veda to which it belongs. Remarks. 
7. Karmántasütra...... 
8. Aupamanyave ...... Taittirfya or the Black { These are supplements to the 
Saliki ............... Yajurveda............ Sütra of Baudháyana 
10. Mánava — Belongs to some lost 56008 p ro- 
bably subordinate to Maitráy 
11. Kátyáyana............ Śukla or the White 
Yajurveda. 
12. Látyáyana............ Sims .......... रनर Relates to the duties of the Ud- 
gatri 

13. Kauéika ............ Atharva. 

The principal Grihya Sutras are as follow.:— 

i uud Belongs to the 

. ÁSvaláyana . t 

2. Séakhayana M | Rig-veda. 

3. Apastamba ......... 

4. Baudháyana ......... Jing or the Black Yajurveda. 

5. Satyáshádha... ...... 

6. Kityiyana............ Sukla or the White Ysjurveda 
, 4. Gobhila ............... Sáma Veda. 


दिक्षा कल्पो व्याकरणं छन्दो ज्योतिष निरुक्तम्‌ | Charana Vyüha under the head of Kalpa 
names three kinds of Sutras, namely, (1) Sraáta, (2) Grihya, and (3) Dharma or Sámayá- 
charika 

३ The following text from the Rich Samhitá explains the position of the three Vedas 
in these sacrifices :— 


ऋचां त्वः पोष॑मास्ते पुपुष्वान्‌ गांयत्न॑त्वों गायति रार्करीषु | ब्रह्ात्वों वदाति जातवियां यज्ञस्य मात्रां 


विमिभीत sea: || ato <, अ० २, qo २४, Fo 29, Mandala x, 71, 11. 

. Translation :— One [of .the sacrificial priests called Hotri] occupies himself in 
strengthening (i.e. reciting hymns from) the Rich ; another [called Udgátri] chants the 
Sakkvart richs from the Sáman; a third called Brahmá gives orders in every matter 
[connected with the sacrifice] ; and a fourth (called Adhvaryn] performs the principal 
portion of the sacrifice [such as taking the Soma juice and the like, by means of recit- 
ing richs from the Yajush] 

(See Introduction to Big-veda Samhita vol. I., p. 2.) 
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dnd Apastamba. Except some among the DeSastha Bcáhmanas along ` 
tie Godavari, and a small number of Drávidas from Tinnevelly and 
other parts of Madras settled at and noar Satara, there are no Apastam- 
biyas in the Bombay Presidency. 
` The following are the commentators on the above Sátras :— 

Srauta Sutra. Commentaries. 

1. Aévaléyana .. 1. Vritti by Gárgya Náráyana. 

2. Bhashya by Devatráta. 
8. Siddhánta Bháshya. 
]. Bhishya by Dhíürtasvámin. 10 
2 Do. by Rámándára on the comments 

of Dhártásvámin. ' 
8. Bháshya by Rudradatta. 
4. Andabilá. 
$ 
1 


2. Apustamba 


Chaundapa. 
Bháshya by Kesava Svamin ; 2, Subodbinf ; 
9, Bháshya by Vidyáranya. 
4. Satyash4dha... 1. Mitridattiya. 
2. Vaijayantí by Mahádeva Bhatta; (on chaps. 
1—6). uu 20 
3. Jyotsná by- Gopínátha Dfkshita Oka (on 
® chaps. 7 to 11). 
E 4. Abobala Krita Vyákhyá. 
[Compare M. Müller Sanskrit Lit. list at p 199.] 


3. Baudháyana ... 


5. Kátyáyanà ... ^ Eighteen Comments called Bháshyas:— 
न 1. Sampradáya. 9. Jayaráma. 
2. Murári Misra. 10. Pitribháti. 
3. Párthasárathi . 11, Padmanábha. 
Misra. 12. Kis. 
4. Harihara Misra. 13. Anantadeva. 30 
5. Vaidyanátha 14. Haléyudha. 
Misra. 15. Karka. 
6. Garga. 16. : Devayájfika. 
7. Rinadikshita. 17. Holira. 
8. Gadádhara. 18. Chhágábhatta. 
Six Vrittis :— 
1. Gang4dhara. 4. Govardhana. 
9. Vásudeva Díkshita. 5. Visvandtha-deva. 
8. Devabhadra. 6. Rámavájapeyin. 
6. Látyáyana ३. Dhanvi-Bháshya. 9. Agnisvámi-Krita 40 
Varada Rajíya. Vritti. 


The Srauta ceremonial, thongh founded on the Srauta Sütras, is 
“now regulated by other'works called Prayogas laying down the modes 
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in which the Srauta ceremonies are to be actually conducted. Some of 
these are as follows :— 


On the Áévaláyana Sátra— On Apastamba Sátra— 
"Hautrádi-Maüjarí by Jagannatha. Prayoga by Anantadeva. 
On Baudhéyana— » by Tryambakabhatta. 
Prayogas by Náráyana Sesha On Satyáshádha— 
i by Govinda Sesha. Prayoga by Gopínátha Dík- 
a by Ananta Deva shita. 
m by Rudra Deva. » by  Náráyanabhatta 
- 10 E by Navahasta . Lele. 
I by Vásudeva Díkshita » by Béla Sástri Rénade. 
Mahágnisarvasva by  Vásudeva Kátyáyana according to Deva- 
Dikshita yájüika. 
Gopálakáriká. 


Of the Grihya Siftras the following commentaries are extant :— 
Comments by 


1. Ásvaláyana ......... 1. Gárgysnáráyana. 8. Ganega. 
2. Jayanta. 
2. Ápastamba ......... 1. Sudarsana Bhéshya. 
20 .8. Baudháyana......... 1. Kegavaévami-Bhéshya. 
4. Satyéshadha......... 1. Mátridattíya. 2. Ahobalí. 
5. Kátyáyana ......... l. Haradatta 
6. Gobhila............... A modern one by the editor, Chandrakánta 


Tarkálankára in the Bibliothica Indica 
The following are the Prayoga works founded on the Grihya Siitras, 
according to which the Grihya ceremonials are conducted :— 
On the Ásvalayana Sátra— Sankarabhattí. 
By Ananta Deva—i.e. Samskára, Gopináthbhatti. 
` Áchára, Párta and other Kaus- On the Ápastamba Sitra— 


30 tübhas. Chandra Chidi. 
» Náráyapabhaita. Torokrita, 
„ Anantabhatta. Viévaprakásiká. 
On the Sátyáshádha Sütra— On the Kátyáyana Sütra— 
Mahesabhatti Kuéakandik á. 
Mahádevabhattí 


I have given only a few to show the class of works now in use 
Many other works are also consulted ; and more are being composed 
from time to time 

The next class of Sütras is that called the Dharma or S&mayáchárika 

40 The principal are :— 


Comments by 
Ne Ujjvalé by Haradatta 
Saty&shédha ` This is nearly the same as Apastamba 8. 


. Baudhéyana. 
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In the Smriti Ratnákara, the following eighteen Siítras are given, and 
are classed as Púrva (prior) Sátras, and Apara (after) Sütras thus! :— 

satay || अथातः सूत्रगणनां व्याख्यास्यामो बौधायनमापर्तम्बं सत्याषाढं द्राह्यायणमागरत्यं 
झाकल्यमाश्वलायनं शावनीयं कात्यायनमिति नवानि पूवेसूत्राणि || वैखानसं शोनकीयं भारद्वाजमाभ्नि- 
वे इयं नैमिनीयं वाधूलं माध्यन्दिनं कौण्डिन्यं कौषीतकमिति नवान्यपर सूत्राणि || 

Translation :— In the Agnivefya Sutra’ I now enumerate the stiras: Baudháyana, 
Apastamba, Satyáshádha, Dráhyáyana, Agastya, Sákalya, Svaláyana, Savaníya, and 
Káty&yana—these nine are the pürva Sütras. Vaikhanasa Saunakiya, Bháradvája, 
Agnivesya, Jaiminiya, Vádhula, Mádhyandina, Kaundinya, and Kaushitaká, these are 
apara Sütras. 10 

It will be observed that while this list contains some new Stitras not 
before mentioned, it omits several well known now in actual use.? 

Having cursorily given the number of Stra works and their com- 
mentators, I now pass on to the Smritis. There are no guides to the 
Smritis like the Anukramanikas nor Sarvénukramas of the Rig-Veda. 
And as far as the commentators go, Madhava alone appears to furnish 
& concise resumé of each chapter of one Smriti, namely, the Laghu 
Parásara Smriti. In regard to other works, I have yet found no guides 
to show their extent or antiquity—either positive or relative. 

Some writers would derive their authority from the Sruti or the 20 
Vedas now lcst.2 This view is supported by the very term Smriti— 
things remembered, which would include traditiou. The Taittiriya 
Áranyaka* gives four kinds of proofs :— '* स्मृतिंः परत्यक्षमेतिद्य अनुमानचतुष्टयं ||” 

Translation :—* (1) Smriti, (2) Pratyaksha (what is perceived by the 
senses), (3) Aitihya (received from tradition), and (4) anwmdna (infer- 
ence): these four are pramdna (evidence).” Séyana in commenting upon 
this observes: “ भनुमेयं श्ुतिमूल मन्वादिशास्त्रं.” Translation :--- Manavádi 
Sástra derives its origin from assumed Sruti.’ Sáyana therefore would 
derive Manu and the rest from the Sruti or the Vedas. Some Smritis 
can thus be traced to the Vedas as now existing; but others have in the 90 
words of the Prayoga Pirijgta to be traced only to some lost branches 
of the four Vedas.5 

The number of Smritis is very great. Unfortunately many have been 
lost. Some exist as fragments; others are only known from quota- 
tions in other Smritis or digests of more modern writers. 


1 Elphinstone College MS.,1. 6p 1 

3 Compare the list at page 199 of Prof. M. Müller's History of Ancient Sanskrita 
Lit., 2nd Ed 

3 Prayoga Párijáta Sámsk&ra Kanda उत्सन्नशाखा याः काथचित्‌ तासां वेदान्तराणि च । अन्तधौनं 
गतार्नाह समृत्वा ताः स्मृतयः FA: |l 0 

Rámáéramí on Amnrako£a (I. vi. 6) ( स्मृतिस्तु miaa) observes 1. 45'p. 1:—" वेदार्थ- 
स्मरणपूर्वेकत्वात्‌ स्मृतिः | स्मृतिर्भेमैशार्मरणयोः Bar| धर्मेबोधार्थं aar संहिता " and gives 
the example of Manu. 

* See Calcutta Edition p. 9. 

® Prof. Max Miiller’s Ancient Sanskrit Lit. 2nd Ed. page 87. 
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ihe compilation of an Index to the Pratikas in Yájfiavalkya, and an 
examination and comparison thereof with the works of the Bhattas, 
Hemádri, and others, has convinced me that it would be a work of 
great research to reconstruct Smritis from digests, But until such a 
work is systematically carried out, or more complete MSS. of Smritis 
are discovered, our speculations must atleast to a great extent be 
conjectural. As regards numbers alone, the table at the end shows 
what materials have been available at different times to some modern 
investigators. Their number is differently noticed by different ancient 

‘10 writers. Yájñavalkya (L, 4, 5) names the following twenty as the 

introducers of Dharmasdstra :— 

Manu; Atri; Vishnu; Ilárita; Yajflavalkya ; USanas; Angiras ; Yama: Ápastam- 
ba; Samvarta ; Katyayana ; Drihaspati ; Parásara ; Vyasa ; Sankha; Likhità ; Daksha ; 
Gautama ; Satatapa; Vasislita. 

The Viramitrodaya in the Achárádhyáya enumerates eighteen Smriti- 
kárs(or makers ofSmritis), eighteen Upa-Smritikars (or makers of 
secondary Smritis), and twenty-one other Smriti-makers, making 
altogether fifty-seven, thus— 

Eighteen principal Smriti-makers:— 

20 Manu; Brihaspati; Daksha; Gautama; Yama; Angiras; Yogisvara; Prachetas; 
Sat&tapa; Parásara ; Samvarta : USanas ; Sankha ; Likhita ; Atri ; Vishnu; Apastamba; 
Harita 

Eighteen secondary Smriti-makers :— 

Jàbáli; Náchikéta; Skanda, Laugákshi; KáSyapa; Vyása; Sanatkumára; Su- 
mantu; Pitámaha ; Vyághra; Kárshnájini; Jàátükarnya ; Kapiñjala; Baudláyaua ; 
Kanada; Visvámitra ; Paithinase ; Gobhila. 

Twenty-one other Smriti-makers:— 

Vasishta ; Nárada; Sumantu ; Pitàmaha; Vasu; Krishnajini; Satyavrata ; Gárgya ; 
Dévala; Jamadagui; Bharadvája; Pulastya; Kratu ; Pulaha ; Átréya ; Chhágaleya; 

30 Maríchi; Vatsa; Paraskara; Rishyasringa ; Daijavüpa. 

For the above Mitra Misra quotes the authority of Sankha and 
Likhita, but the verses do not occur in any of the copies of those works 
noticed in Appendix 1.1 Hemadri? notices the same number ; but quotes 
the prose work of Sankha, Likhita and the Smriti of Angiras as his 
authority. The Bhavishya Purina gives thirty-six Smritis, and so does 
the Paithínasí Smriti. A digest of the thirty-six is now cited as the 
Shatirin$anmata (the opinion of thirty-six). 

Agnipurána* enumerates twenty thus :— 


1 My copy of the Acbiradhyaya of the Viramitrodaya is complete in MS. and 
40 generally quite correct 
* Dánakhanda, Calcutta Edition, 1873, pp. 597—929. 


3 MSS. and see likewise Hemádri. Danakhanda, p. 528, (Cal. Ed. 1873). See 
likewise Vratakhanda, vol. L, pp. 18, 19. 


* Vol. II. p. 148, Calcutta Edition, 1876. 
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(1) Manu, (2) Vishnu, (3) Yájfiavalkya, (4) Hérfta, (5) Atri, (6) Yama, (7) Angiras, 

(8) Vasishtlia, (9) Daksha, (10) Samvarta, (11) Sátátapa, (12) Paráóara, (13) Apastamba, 
(14) Usanas, (15) Vyása, (16) Kátyáyana, (17) Vrihaspati, (18) Gautama, (19) Sankha, 
and 20 Likhita. 

Of these Dr. Rájendrálál Mitra observes :—“ It is impossible now to 
determine whether this list was made to show that these were the 
only authorities known at tho time of the Purana, or that they were 
the most important or leading lawgivers. In either case their pre- 
eminence is manifest. This is also evident from the fact of their having 
been named in Yájiiavalkya's code of laws.” ! 10 

Paithínasi enumerates as follows :— 

Mann, Angiras, Vyasa, Gautaina, Likhita, Yama, Vasishtlia, Dakslin, Samvarta, Siti. 
tapa, Pardgara, Vishnu, Apastamba, Háríta, Sańkha, Káty&yaua, Brihaspati (under the 
name of Guru Prachetas), Narada Yogin, Baudhdyana, Puáinalia, Sumantu, Kasyapa, 
Babhru, Paithinas, Vyaghra, Satyavrata, Bharadvaja, Gárgya, Kárshnájini, Jabali, 
Jamadagni, Laugákshi. Adding Paithinasí, the number conics up to 36. See Hemá- 
dri's Dánakhanda. pp. 527, 528. i 

In the Gáruda Mahé Purána? the following cightecn are enumerated : 

Manu, Vishnu, Yama, Angiras, Vasishtha, Daksha, Samvarta, Sátátapa, Parásara, 
Apastamba, Uánuyas, Vyása, Kátyáyaua, Brihaspati, Gautama, Sankha, Likhita, 
Iáríta, Atri, and myself (Yájfiavalkya). 

It will be observed that Yijtiavalkya’s name occurs at the end. He 
was the speaker, and as will be seen from the manuscript the first and 
third chapters of the Smriti of Yajiiavalkya itself are largely quoted 
from; and this I have made use of elsewhcre.5 


to 
© 


In the Mahábhárata the following law-givers are namcd* :— 


. The Dharmas laid down by Umámaheávara, Nandi, Brahmans, Kumara, Sumantu, 
Jaimini, Sákala, Pulastya, Pulalia, Pávaka, Agastya, Sudhanya, Sándila, Saulabhan- 
jana, Vila khilyas, Saptarshis (the seven sages), Vyághnra, Vyasa, Vitandaka, Vidura. 
Sringa, Angiras, Vaigampayana, &c. 30 


1 Preface to Agni-Purána p. xx. Cal. ed., 1878. 

? Garuda Mahá Purána :— 

“वक्तारो धर्मेशासत्राणां मनुर्विष्णुयमोड्िःराः। वासेएदक्षसंवतेशातातपपराशरा:॥ आयस्तम्वोशनोव्यासाः 
कात्यायनबृहस्पती 1 गौतमः agafa हारीतोत्रिरहं तथा ॥ एते विष्णु समाराध्य जाता धर्म्मो- 
पदेञ्काः ॥ ” 

3 To make the point quite clear I obtained another old MS. of the Garuda: Maha 
Purana, and had it closely compared with my own—also a very old one—MS. 


* Mahábhárata, Áávamedhika Parva :— 


उमामहेश्वराञ्चेव नन्दिधमोश्च पावना: | जझ्मणा कथिताचैव कोमाराश्व श्रुता मया॥ सुमन्तुजैमिनिकृताः 
शाकलीयास्तवैव च। पुलस्त्यपुलहोद्रीताः पावक्रीयास्तयैव wid] अगस्त्यगीताः सोधन्याः झाण्डिल्याः 40 
श्ौलभज्जना: | वालखिल्यकृता ये च ये च सपर्षिभिः कृताः || वैयाप्ना व्यासगीताक्च वितण्डककृताश्व से। 
तथा विष्णोश्व वाक्‍्यानि भ्गोर्रिरसस्तथा || वैज्ञस्पायनगीताश्व ये.चान्ये एवमादय इति 
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If we come to modern writers, the texts of the following Rishis are 
quoted by Hemádri in two'of his works :— 


य स क्ट य क र a स क SF स स्य CONDES 
Names Dana | Vrata Names Dána | Vrata 
ares Khanda.| Khanda. " Khanda.| Khenda. 
í————————— —M— É— €— —— 
Agastya 1 Mándavya............ ००० 1 E 
Agasti .. 1 1 D I 1 
Angiras 1 - Yams3átátapau......... I r^ 
Atri s I irs Yajfiavalkya ........ te I EM 
Á pastamba 1 1 Yogi-Yájfiavalkya...... I ४४ 
10 Atreya 1 Lanna ......... ies 1 
Usanas I aie Laghu Hárita 1 1 
Rishyasypinga..... 1 1 [Vasishtha ..... 1 I 
Aupakáyana ..... I ViSvamitra |... I I 
Kasyapa 1 Vishnu... 1 I 
Kisyapa ........ I Vriddha-Gautama... ... . «०० 
Katyayana............... 1 1 Vriddha-Garga......... - "I 
Galava ..... 1 Vyiddha-Bodhayana... 1 - 
Gobhila..... 1 es Vyiddha-Vasishtha ... 1 1 
Gautama ... 1 1 Vriddha Sátátapa...... 1 eee 
20 Chyavana ..... 1 ave Brihaspati ............... 1 1 
Chhágaleya 1 1 Veda-Vyása seve 1 I 
Játükarnya............. 1 E Vyása ... .०००००००००००००० 1 1 
Jábáli ......... sees I 1 Sankha प . 1 A 
Daksha ................-. 1 AE Sankhalikhitau 1 I 
Devala ...... 1 1 Satétapa ........ 1 1 
Dhaumya 1 - Satydyana........ की 1 M: 
Narada ...... I i Saunaka ........ es E "1 
Pará$ara ... 1 tee Sloka-Gautama I 
Pulastya sse I Shattringanmatam ... 1 I 
90 Paithinasi 1 1 Samvarta. ........... 1 ahs 
Prachetas .. 1 vs Sumantn 1 i 
Báudhávana 1 eee Satyavrata.. ० E 1 
Marichi... se m 1 Harita ............... ००० I as 
Manu .......... eee ss 1 
55 28 


40 


Thus while 55 Rishis are cited in the Dána Khanda, 28 are cited in 
the Vrata Khanda ; but of these, the works of a large number are not 
yet available in a separate form. 

Mádhava! in his commentary on Parásara, after alluding to Manu, 


2 The passage runs thus — 
तत्र पैठीनसिः || तेषां मन्वड्धिस्रोव्यासगौतमाज्युदनोयमाः | वसिष्ठदक्षसंवततेशातातपपराछराः | 


_ विष्ण्वापस्तखहारीताः args कात्यायनो भृगुः | प्रचेता नारदो योगी बोधायनपितामही || सुमन्तुः 


कश्यपो ng: पैठीनो व्यास एव च | सतब्रतो भरद्वाजो गाग्यैः काष्णोजिनिस्तथा || जाबालिजेमद- 
प्रिथ लौगाक्षित्ेह्मसम्भवः | इति धमंप्रणेतारः षद्त्रिदाढृषयस्तथा || ननु किमियं परिसङ्ख्या मेवं तथा 
सति वस्समरीचिदेवलपारस्कर गुलस्यपुल HTH TY ङ्गालिखितछागलेयात्रेयादीनां TAMA TTT 
न स्यात || आईवमेधिके पवेपण्यापि तलन्मुनिप्रोक्ततमोनुक्रमणाद्धमंशास्त्रकतोरे।वगम्यन्ते ॥ श्रुता मे 
मानवा धमो इस्युपक्रम्यैवै पठ्यते | धूस्नायवकृता UE: कायंवैश्वानरा अपि | भार्गवा याज्ञवत्क्याश्व माके- 


ण्डेयाश्च कौशिकाः | भरद्वाजकृता ये च बहस्पतिकृताश्च ये | कणेश्च कणिनाहेक्ष विज्लामित्रकृताश ये | 
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cites the passage from Paithínasi quoted above, giving names of 86 ' 


Smritis. He then asks—' Is this an exhaustive enumeration? No, 
[says he], for [if it were], the authority of Vatsa, Maríchi, Devala, 
Páraskara, Pulastya, Pulaha, Kratu, Rishya Sringa, Likhita, Chhágaleya, 
Atreya, &c., as expounders of the Dharmasfstrs would not be [acknow- 
ledged]? He then gives from the Mahábhárata a list of lawgivers 
which I have given at page xv. 


| The 12 Maytikhas which have been carefully examined contain extracts 
from 97 different Smritis, which I have thrown into the form of a table. 


oes itll att 
AMPIFIMEFIBPIFIE 
S g 3 at iei. 
Smritis quoted by ' 1 3 E Sla £| 3 E) $ 3 E 10 
Nisi द |` | ॐ |ॐ | द | =| ह | = | & | = dd 
1|2 | 3 | 4 5/6|7|8|9 [10 | 11 | 19 
1 Angiras s 1 | 1|1 
2 |Atr ... dos .. 1 1 |... 1 A sock dee 111 |... 
8 Achérya नार. ती aaa fer त sed E 
4 \Atreya vee seo] seep one «० vee oy ee a ME ECC 
$ Apastamba ... .1|1|1|1 | 1]... 1/1)... 
6 |Ásvaláyana ... .|1|1|..|1|..1|1|..]|..|1|1|1 
7 |Usanas 26 sash ee) | wep od हक je 
8 |Rishyasringa eu ee E IS i usos exe | are 20 
9 \Kanva x ses esee Deal ees] e. | Sees meses oen owes ns soe 
10 |Ka$yapa ... se C0 A eon ene] c nen nip] d 
11 Kátyáyana ... sqq EsEECE] s bus 
12 |Ká$yapa ... ..|...|... नर eee eel tee «० BRR (EE 
18 |Kárshnájin... sse DPE PY | ... .. oes sedisse ule 
14 |Krishņájina... भन nes] nn] invi inn Tp eps 
15 |Kaundinya ... — ..| | ... ees | weil eus Lv Seah suos] vs] wes oe 
16 (Garga e vL 1 dl uie Jesh ves] sees es] । 
17 Gárgya 2०. - 5 es 1|1|1|...|...|... espe Df np 1 
18 Gálava ioe a E E M य ज्य ळत estes 30 
19 Gobhila  ... 1|1|1|1|...|...|... exs| ase exa] ces 1 
20 (Gautama ... ef DEPP LP Ly php ld dt 7111. 
21 Chyavana ... evil fees eel cens EE AR ose e| aaah oes 11..... 
22 Chhágaleya... ^ ..| |... ] ॥ ९२. ७०७ e tl eae ie 
23 Jamadagni ... wel Ld ca) eee 1. | re EE l| 
24 Játükarpya ... Sud lie lue FR 111... 
28 Jábála बे अप BOA कन level esl nen [eto] ne prd [itd od 
26 Jábáh 53 Fe है |. Eet OR A SC EO see] ep न्न 
27 Jyotishparásara ...| ...| ...| „| Do] coef ०० coe] ced = wee] २२ == 
28 |Daksha s «5511 1 Dor ul osse sus 111| ..;40 
29 |Devala : न ये [11 11 1 11 1|1]|.... 1 1 
80 |Nárada/  ... 1|1|1|1|1|1|...|..|... 1 1 
31 |Paráśara wf DUD]... 11... | न «11111 
82 |Páraskara ... ssi cves] veel Gea] d RR ves ४०० Gosh lol] eins " 


D 


-zviii 
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Smritis quoted by 
Nilakantha 


Pitámaha ... "m 


| 
Paithinasi ... 


Prachetas ... iss 


Prajápati 
Budha 
Bribaspati ... 
Brihan-Manu 
Brihad-Yama 
Baijavápa ... 
Baudháyana 
Brahmagarbha 


Brahman ... a 
Bhagawat ... a 
. Bharadvája ... 


Bhárgava ... 


Bhrigu s ier 
Matsya se ^ २ ७ cen 


Manu 


Madhyamángiras ...| ... 
Maríchi E ess 

Máthula  ... iat 
Markandeya ET 


Medhátithi 
Yama exa 
Yájiiavalkya 
Yogiyájiiavalkya 
Yogin 
Yogisvara ... 
Laghu-Háríta 
Laugáksha ... 
Laugákshi ... 
Vasishtha 
Vámana 


Vivasvat  ... iei 
Visvámitra ... i. 


Vishnu ds 
Vriddha-Gárgya 
Vriddha-Gautama 
Vriddha-Garga 


Vriddha- Brihaspati 

Vriddha-Parásara ... 
Vriddha-Manu v 
|Vriddha-Vasishtha...| .. 


= | Samskára. 


foL E BE EHH 


co | Samaya. 


= 


Hm: 


vo mL S 


Sráddha. 
Vyavahára. 


Hm: 


ह. क गेल्य ros 


2 Fi 


Utsarga. 
Pratishthá 
Práyáschitta. 
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Smritis quoted by 
Nilakantha. 


Práybschitta. 
Suddhi. 
Sn! 


tl 
10. 


m | Samskéra. 
० | Vyavahára. 


ex | N 
al 

- | Dána. 
a 


a | Sráddha. 


10 n| 12 


77 |Vriddha-Vishnu ...| ...| ...| ... 
78 |Vriddha-Sátátapa ...| ... wf 1 
79 Vyághra ... geile Soul ell es sed s 
80 |Vyághrapáda ...| ... 
81 |Vyásapáda ... ,.. | 1|1 ४४ 

82 Saükha  ... veo Le] De} ce: 

83 Sankhalikhitau Iq 
84 |Sambhu ... Een s ers RS | sess] su 
85 |Sákala i weal’ e| ses]! nm Sees १५100 ds eg HE MH Se 
86 Sathyáyani ... XXE gv star ese see 

87 |Sátàtapa ... क्ण }| 1 
88 |Sálankáyana Ar atte 
89 |Saunaka  ... EE 
90 |Sloka-Gautama ...| ...| ...| 1 sue sese | eee e sas] १ es 
91 |Sloka-Apastamba ...| ... 1 |... ...| ... set sistens oun 
92 Satyavrata ... E E i e m 

93 |Sanatkumára s 1 
94 Samvarta ... safol 

95 |Sánkhyáyana = 
96 |Sumantu ... Re cove 
97 |Hérita ४६ वी 


Mm: 


Hr 


He ee 


HNN: 
— 


d 


t 


Total ...| 32| 56| 37| 56, 5 | 26] 28) 2 


.| 54) 24) 19 


In the Nirnayasindhu alone, Kamalákarà refers to 131 Smritis, 
and Anantadeva in the Sanskárakaustubha quotes 104. Besides 
these, other Smriti passages are given, but their authors are not 
named. 


A comparison of the table referred to at page xiv, with the lista gq 
given above from various sources, and an examination of the passages 
quoted, will confirm what has become abundantly manifest in the course 
of this enquiry, that many Smritis have not yet been found, and that 
those that have been found and some that have been published are in an 
imperfe . state. It is thus almost impossible to do much at present to 
settle their chronological order either absolutely or relatively. A large 
number have, however, been studied with the view of finding out their 
Sequence by internal evidence. From an examination of several Smritis, 
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the annexed comparative statement has been drawn, showing which 
Smritis quote which other Smritis. 


Table showing the names of certain Smritis referred to in 
other Smritis.! 


7e EA Name of the 
Smriti. 


Laghu Atri. 
Vriddha Atri. 
Vriddha 
Háríta. 
Kåtyáyana. 
Laghu Vyasa, 
Parffara. 


to 
a 
ea 
n 
o 
x 
œ 
o 
~ 
o 
Fs 
[a 
~ 
to 
m 
[^ 
Lond 
D 


Manu ............... 
Brihaspati . 
Saükha ... 


| ३0 PR |. S08 
E ४« IP ue 
Yijnavalkya ......| ...| -- 
Nárada ............| -- e 
Bhrigu...............| eee] oo 
Vasishtha . es 
Maríchi .... 
Daksha . 

Angiras . 
Pulastya ............] --.| eee 
Atri Lees HR 


to 
© 


3S pdt r 1 : £: £ £ 


Gopálita . 
Paráóara . 


Sumantu. 


Jaimini ............ ... ae]! ४० ES 
Agastya . ETE EHE 
Madgals . See] sene | ev] ves. (०६३ 
Sándilya ............| ...| Rn 
Válakhilya .........| ...| | ... | eee 
Apastamba .........| ...| ...| ... |... 


m 
m: m 
हनन हनन ३-३ २१७१३१ eee = 
mm 
[ER mii el i Hi 
a E EE OS 
H m m eee 
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: se 


Daa 
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co 
e 
The names of the authors that are referred to therein. 


PRR RR RRR RN eee के pd कर किन eet 1111 


50 Prachetas 


1 The following are some of the extracts from the different Smritis contained in the 
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Based upon the above comparative statement, I subjoin a statemont 
which will show which Smriti-writers preceded which :— 

Manu precedes Laghu Atri, Vriddha Atri, Vriddha Háríta, Vriddha 
Gautama, Laghu Vyása, Vasishtha, Laghu Parásara. 


Calcutta compilation of Mr. Jibanand Vidyáságara upon which the above statement 
is based :— 
LAGHU Atri, 


मृतसूतकपृष्टाड़ंगे द्विजः श्रद्राऩ्॒भोजन: | अहमेव न जानामि कां कां योनि गमिष्यति || 
इवानस्तु सप्त जन्मानि नव जन्मानि शूकरः । गृध्रो द्वाददा जन्मानि इत्येवं मनुरब्रवीत्‌ ॥ (p. 8) 
एवं वृष्टः स इन्द्रेण देवदेवपुरोहितः | वाचस्पतिमैहातेजा बृहस्पतिरूवाचह ॥ (p. 12) 10 
VRIDDHA ATRL. 
इवोनस्तु सप्त जन्मानि नव जन्माने झूकरः | गृभो ऽष्टादशजन्मानि इस्येवं मनुरजवीत्‌ || (p 54) 
VRIDDHA HániTA. 

यदुक्तं मनुना धर्मे व्यवहारपदं अति | विलोक्य तंच विद्वद्विवीतरागीर्षैमत्सरेः || विमृश्य iR- 
fea विमलैः पापभीरूभिः | धर्मेणेव सदा राजा शासयेसृथिवाँ स्वकाम्‌ || विपरीतां दण्डयेंद्वे यावद 
पॉपनाशनब्‌ | अस्यामपि च दण्ड्यां 3 शास्त्रमारगेविरोधिनः | राजधमों 3 यमिस्येवं प्रसङ्गात्‌ कथितो 
मया | कात्यायनेन मुनिना याज्ञवल्क्येन धीमता ॥ नारदेन च साम्रोक्तं विस्तरादिदमेव हि || 


(p. 265) 
सगोदौ लोककतोसी भगवान पद्मसम्भवः | मन्वादिप्रसखान्‌ विप्रान्‌ ससृजे धर्मगुप्तये || मनुभूंगुर्व- 
Rea मरीचिदैक्ष एवच | आङ्गिराः पुलहश्चैव पुलस्त्यो sara: |i (ए. 266) 20 


सनन्दनश्च सनकः सनक्ुमारः सनातनः | Nea सोमकपिलः पञ्चमो नारदस्तथा ॥ भूृगुर्विय- 
Ta Sa मरीचिः कश्यपोंड्रिराः | पुलहः स्वायम्भुवो दाल्भ्यो वसिष्ठाद्यास्ततः wag || वसिष्ठो 
वामदेवक्ष हारीतश्च पराशरः | व्यासः शुकश्च प्रल्हाद: AAR जनकस्तथा || माकैण्डेयो yas 
पुण्डरीकश्च मारूतः | रूक्माङ्गःदः शिवो ब्रह्मा पूजनीया यथाक्रमम्‌ | तथा SAAC: TT: शङ्क - 


चक्रादिहेतयः । वेदाश्च साङ्गाः स्मृतयः पुराणं धर्मसंहिताः | (p- 358) 
विष्वकूसेनाय धात्रे च सम्प्रोक्तं परमात्मना | विष्वक्सेनेन सम्प्रोक्तमेतद्विघनसे पुरा ॥ (p. 408) 
USANAS. 


यसिश्शापाच्तेतायां के।वित्पारशवास्तथा | वेखानसेन RAY केविद्वागवतेन च ॥ (p. 500) 
शौनकाद्याथ सनय औशानं भागंवं मुनिम्‌ । नत्वा पप्रच्छुरखिलं धर्म शास्त्रविनिणेयम्‌ uf y. 501) 
ये नरा भवृषिण्डार्थ स्वान्‌ प्राणान्‌ संत्यजन्ति हि | तेषामेव . परान्‌ लोकानुवाच भमवान्‌ भृगुः ॥ 80 


(p 504) 
APASTAMBA 

गोमूत्रेण तु संमिश्रं यावकं भक्षयेत्‌ द्विजः | एतद्विमिश्रितं चेवसुक्तं चोशनसा स्वयम्‌ ॥ (p. 569) 
EATYAYANA. 


अथातो गोभिलोक्तानामन्येषां चैव कमेणाम्‌ | अस्पष्टानां विधि सम्यक्‌ दशोयिष्ये प्रदीपवत्‌ || (p. 603) 
तत्रापि मातरः पूर्व पूजनीयाः प्रयत्नतः | वसिष्ठोक्तो विधिः eed द्रष्टव्योत्र निरामिषः ॥ (p. 605) 
नारदादयुक्तवाक्षं यदष्टाकुछूमपायितम्‌ | सत्वचं दन्तकाष्ठं स्याज्ञदग्रेण प्रधावयेत्‌ (p. 615) 
इदं शास्त्रे च गुह्यं च परिसंख्यानमेव च | वसिष्ठोक्तेच यो वेद स श्राद्ध वेद नेतरः ॥ (ए. 618) 
स्वधाकारेण निनयेत्पित्यं बालिमतः सदा | तदध्येके नमस्कारं कुवेते नेति गौतमः (p.619) 
आन्वष्टक्यं मध्यमायामिति गोमिल्गौतमी , (p.626) 40 
PARASARA. 
घमं कथय मे तात अनुग्राह्मो ह्यहं तव | gar मे मानवा धर्माः वासिष्ठाः काइयपास्तथा dia 


गार्गीया गौनमीयाक्ष तथा चौशनसाः स्मृताः | अन्रोर्षण्णोश्व संवतोदक्षादद्धिःरसस्तथा | १३ ॥ शाना” 
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Atri precedes Vriddha Háríta, Laghu Parásara. 

Gautama do. Vriddha Gautama, Kátyáyana, Vasishtha, Laghu- 
Parásara 

Vyása do. Brihaspati. 


जपाञ्च हाणीताद्याज्ञवत्क्यात्तथेव च ॥ भापस्तम्बकृता qat: TET लिखितस्य च ॥ १४ ॥ कात्याय- 
THAT तथा प्राचेतसान्सुनेः ॥ rar ह्येत भवत्मोक्ताः श्रीताथो मे न विस्मृताः ॥ १५ || 
न (p. 2 part II.) 


BRHIAT PARASARA. ; 
वसिष्ठ: प्रोक्तवान्‌ UTR दशारथस्य पृच्छतः | तस्माद्यः शुतवान्‌ ज्ञाक्तिसूनंवे 4 तः पराक्षरः | 
(p. 265 part IL) 
10 Lacuu Vyasa. 
उपवासेन qued मनुराह प्रजापातिः ( p. 318 part IL) 


SANKHA. 
कालशाकं महादाल्कं मांस वा शकुनस्य च | खडूमांसं तथानन्त्यः यमः ग्रोवाच धर्मवित्‌ ॥ 
(p. 862 part IL.) 
समानं uem तु प्रथमे तु समापयेतू | असमानं द्वितीयेन धर्मराजवचा यथा |i 
(p. 864 part IL.) 
सतो हि जीवतो जीवे सवैपापमपो हाते | du: कृच्छेस्तथा दानिरित्याह भगवान्‌ यमः | 
(p. 372 part IL) 

20 . VASISHTHA. 

बालेरनुपविद्धान्तः स्त्रीभिराचरितं च यत्‌ । परिसंख्याय तान्सर्वाञ्छुचीनाह प्रजापतिः || 

(p. 468 part IL) 
मधुपकें च यज्ञे च पिवृदैवतकमेणि | तत्रैव च पशुं हिस्याज्ञान्यथेत्यन्रवीन्मतः (p.464 part IL) 
भागधेयं मनुः याह उच्छिष्टोच्छेषणे उभे || (0. 475 part II.) 
भाहिताभ्िश्वेत्मवसन्स्रियते पुनः संस्कारं कृत्वा शाववच्छोचमिति गौतमः (0. 465 part IL) 
तस्मादुदकपाणिभ्यां परि मृड्यात्कमण्डलुम्‌ | HATH हेतन्मन्राह जापतिः (p. 478 part II.) 
मानवं चात्र शोकमुदाहरन्ति || वपनं मेखला दण्डो भेकष्यचयी व्रतानि च | निवर्तन्ते द्विजातीनां पुनः 
संस्कारकर्मेणीतिं (p. 494 part IL.) 

VRIDDHA GAUTAMA. 

30 अश्वमेधे पुरा वृत्ते केशवं केशिसूदनम्‌ | धर्मेसंशयकं दृश्य किमपृच्छत गौतमः || (p. 497 part IT.) 
श्रुता मे मानवा sat was: कास्यपास्तथा | गार्गेया गोतमीयाश्च तथा गौपालितस्य च || 
पराशरकृताः TIAA च Àa: | उमामहेश्वराक्षेव नन्दिधमोश्च पावनाः ॥ ब्रह्मणा कथिता ये च 
कौमाराश्च शृता मया | धूम्त्रवणोः कृता धर्मों: औज्चवैश्वानरा आपि || भागेव्या याज्ञकक्याश्च मा- 
ण्डव्याः कोशिकास्तया | भारद्वाजकृता येच ब्रह्मस्वकु(?)कृताश्च ये || ये | सुमन्तुजेमिनिकृताः शा- 
कलेयास्तथैव च ॥ पृलस्यपुलहोङ्गीताः पाराइायीस्तयेव च | भगस्त्यगीता मौद्गल्याः झाण्डित्या- 
स्तुलहायनाः | वालखिल्यकृता ये च सप्तर्षिरचिताश्च ये | आापस्तम्बकृता wu aga लिखितस्य 
च ॥ प्राजापत्यस्तथा याम्या माहेन्द्रश्च श्रुता मया | वेश्वानराख्या गीताश्च विभाण्डककृताक्ष |i 
नारदीयकृता धर्माः कापोताश्च श्रुता मया | तथा विष्णोश्च वाक्यानि भृगोरङ्गिरसस्तथा [| क्रौञ्च 

` मातङ्गगीताश्च सीषहारीतकास्तथा ॥ पिङ्जवर्मकृताः कान्ता ये च वा वसुपालिताः ॥ उद्दालककृत 

40 धमो औद्यनसास्तयैवहि । वैयाप्रपादगीताश्व ये चान्येप्येवमादयः ॥ एतेभ्यः सवेधर्मेभ्यो देवत्वाद्याश्च 
निश्चिता : | पावनस्वापवित्रन्वाद्विशिष्टा इति मे मतिः|| तस्माच्छूत्वा प्रपन्नस्य AAT च माधव | 
युष्मदीयान्‌ परान्‌ way पुण्यान्‌ कथय मे $ च्युत ॥ (p. 498 part IL; 
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Vasishtha precedes Vriddha Háríta, USanas, Kátyáyana, Brihat-Pará- 
fara, Laghu-Par4éara. 
Kátyáyana do. Virddha-Háríta, Laghu-Paráéara. 


Parásara do. Vriddha Gautama. 
Bribaspati do. Laghu Atri, Kátyáyana. 
Usanas do. Apastamba, Laghn-Parásara, Vriddha-Gautama. 


Apastamba do. Vriddha-Gautama, Laghu-Parásara. 
Prajápati do. Vriddha-Gautama, Laghu-V yása, Vasishtha, 


Háríta do. Laghu-Pardéara. 

Yájnavalkya do. Vriddha-Gautama, Laghu-Parásara. 

Yama do. Sdnkha, Vriddha-Gautama 

Sánkha do. Vriddha-Gantama, Laghu-Pardsara. 

Bhrigu do. Vriddha-Háríta, Vriddha-Gautama, Kátyáyana. 
Nárada do. Vriddha-Háríta, Vriddha-Gautama, Kátyáyana. 


The following remarks have snggested themselves in the course 
of preparing the above statements :— 

There are several works under the name of the same reputed author, 
with titles but slightly changed, e. g. (1) Manu, Vriddha-Manu and 
Brihan-Manu ; (2) Yajfiavalkya, Vriddha-Yájiiavalkya, Brihad-Yájtiaval- 


10 


kya, and Yogi-Yájüavalkya; (3) Angiras, Madhyama-Aügiras, and 20 


Laghn-Angiras; (4) Gautama, Sloka-Gautama, and Vriddha-Gautama ; 
(5) Pardgara or Laghu-Parásara, ənd Brihat-Pará$ara; (6) Háríta, 
Laghu-Híáríta and V riddha-Híríta ; (7) Sátátapa and Vriddha-Sátátapa ; 
(8) Kátyíyana and Vriddha-Káty&yana; (9) Garga, and Vriddha- 
Garga ; (10) Yama and Vriddha-Yama ; (11) Vishnu, Laghu-Vishnu, and 
Brihad-Vishgu; (12) Sahkha, Laghu-Sahkha, and Saükha Likhita; 
(13) Vasishtha, Vriddha-Vasishtha and Sloka-Vasishtha; and (14) 
Brihaspati and Vriddha- Brihaspati. 

Two questions naturally arise from the above—viz., whether the 


name of an author when preceded by Brihat on the one hand and by 30 


Vriddha on the other signifies two different individuals ; and secondly, 
whether works appearing under one name with Vriddha or Brihat 
sometimes prefixed to it are works of different authors, or have any 
common basis. 

The first question admits of an casy solution; because the use of Brihat 
by some treatise-writers and of Vriddha by others in citing one and 
the same text is proof that they were used synonymously. Thus at 
page 82 1. 10—13 and note 1, a verse is quoted by Kamalákara in his 
Viváda Tándava as one from Vriddha-Manu, while the Vyavahára- 


wmádhava attributes the same to Brihat-Manu. Again, the texts at p. 40 


128 1. 28 and p. 129 1. 2 are quoted from Vriddha-Manu by Nílakantha, 
but they are attributed to Brihat-Manu by the Viramitrodaya (1. 129 p. 
1 and l. 129 p. 2 respectively). This view is strengthened by one and 
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the same work being styled Brihat and Vriddha in two different places. 
Thus the Brihat-Parésara in the Calcutta compilation of Smritis is 
called Vriddha-Parásara in the University Collection. 

There is a diversity of opinion on the second question. Stlapini 
while commenting on Yajitavalkya, I. vv. 4, 5, says:—" वृद्धद्यातातपलघुहा- 
रीतादीनामवस्थाभेदे नोक्त एवान्तभौवः ” 

Translation :— [Names like] Vriddha Sititapa and Laghu Hárita [signifying the 
same author] at different periods of life are included [in the given list], 

The Viramitrodaya concurring with Sulapani on this point observes :— 

10 “वृद्धमनुवृद्धवसिष्ठृद्धशातातपलघुहारीतयोगि याज्ञवत्क्यादयर्त्ववस्थाभेदेन सविदेषेण सञ्ज्ञाव्यपदे- 
छाभाजो मन्वादथ एवेति न पृथगुक्ताः ” 

Translation :—“Vriddha Manu, Vriddha Vasishtha, Vriddha Sat&tapa, Laghu Harita, 
Yogi Yájiiavalkya and the like, being the same Manu, and the rest who got special 
names iudieative of the different periods of life, have not been separately mentioned 
[in the list].” 

This theory, plausible as it does look, does not commend itself to 
my judgment—lI., because it leaves out of account the names which 
have Brihat prefixed to them ; II., because it is inconsistent with the 
special mention of Vridda Sátátapa in the opening verse of the Smriti 

20 found under that name in the Uuiversity Collection, and of Vriddha 
Gárgya in the Mahábhárata Anusásanika Parvan (l. 165 p. 1 line 15), 
where the whole name appears clearly as the designation of one 
individual; III., the iudiscriminate use of Brihat for Vriddha would be 
unaccountable if Vriddha is interpreted as signifying ‘ old,’ as Messrs. 
West and Biihler have done (see their Introduction p. 16 note a to 
the Hindu Law, second edition). For these reasons I am inclined to hold 
that such works are productions of different individuals, and that their 
being named after the same author is due to the one being an expansion 
or an epitome of the other. Iam confirmed in this opinion by a likelihood 

80 of the terms Brihat and Vriddha being epithets more of the works than 

` of the authors, justas a similar prefix sloka (metrical) in words like 
Sloka-Gautama and Sloka-Vasishtha undoubtedly is. 


There are no data for deciding whether the epitomes or the larger 
works are of a later date as compared with each other; but I may 
state that the larger works appear in several instances to be the 
subsequent productions ; because except on such a supposition it is 
hard to explain how Gautama could be referred to in Vriddha-Gautama 
(see the Calcutta Smritis Part II. p. 498), and how Vasishtha could 
precede and be referred to in Vriddha-Gautama, when Gautama pre- 

40 cedes and is mentioned in Vasishtha (see above p. xxii). 

As regards the composition of the Smritis, Appendix I. will give 
some of my views. Nothing can be yet definitively pronounced. AsI 
said before, some take Smritis as Srutis preserved by tradition. Others 
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consider them as supplements to Stitras. Others again hold them to 
be dissertations or compilations of approved usages and customs promul- 
. gated at different times by or under the sanction of eminent sages 
or their followers. Some are evidently sectarian works. Some are com- 
pilations from other writers; while others, as they now stand, are con- 
fined to particular subjects or branches of particular subjects. 


I have in my above remarks placed fhe Smritis after the Sdtras, 1st, 
because the Siitras are, asa class, older than Smritis; and 2ndly, because 
the latter have been expressly included in the Vedángas, while the former 
are not. It seems, however, that where thc same anthors have com- 10 
posed both Siitras and Sinritis, there are grounds for holding that both 
works were done by tho same agency. ‘Thus Ásvaláyana in his Smriti 
in the verses given below states that he composed the Smriti which 
bears his name, after composing his own Sráuta and Grihya Siitras on 
the same subject: — 


हिमवन्तं amaa पुराणं परमेश्वरम्‌ | तोषयित्वा सुनपसा झास्त्रमेतद्धि लब्धवान्‌ || wu 
च निरोधं .च भूतानामागाति गातिम्‌ | वेद विद्यामविद्यां च प्रसादाच्छूलपाणिनः || अनागतमतीतं च . 
ajai जगस्सु यत्‌ | तपसा विदितं विप्रा मया ताबस्क्षणादेव || तस्य कभेणः fuus] श्रौतसूत्रं मया 
कृतम्‌ | तदेतम्मृदु गम्भीरं गभीराथं शिवग्रदय | GET च Aga मनसां प्रीतिवर्भनम्‌ | श्रीतस्येव 
च agit मयैव हि कृतं द्विजाः ॥ गृह्यभाष्यं करिष्यन्ति द्विजा इति न मे कृतस्‌ | यथा वैने wT- 20 
ष्यन्नीत्येकाग्रमनसा स्छितः || अचिन्तयदिदें सर्व सवतो दिव्यचक्षुषा | दृष्टा करिष्यमाणानां भाष्यागां 
चायथातथम्‌.॥ विविस्सुभिस्तु AR वितथा कचित्‌ | कारेष्यमाणमालोच्य तेयेद्वित थमाव्मनः li 
तद्गाष्यादिषु गृद्यस्य निमृजान्निदमुक्तवान्‌ | मदीयस्य तु गृह्यस्य भाष्यकृद्रुत्तिकृच यः ॥ निपण्टुकारे - 
KRAAI च चनरो डिजाः | बिद्वांसोधि महात्मानो विप्राः शास्त्रस्य चक्षुषः || सम्यक्‌ ममेह जानन्तो 
विमृशन्तश्चिकीर्षितम्‌ | इति ज्ञाता कृतमिदं शास्त्र प्रागेव मे शुभम्‌ || गोपनीयमिदं AAT 
शाम्मुना पुरा | तस्मान्मया ने केषांचिदितः पूवं प्रकाशितम्‌ ॥ Aem पुनक्षाप्रकाइयं तपश्चातिष्ठ- 
वानहम्‌ | तपसोन्ते गुनः ग्राह भगवान्मां महेश्वरः | सुप्रसन्नं quent quas वाक्यमांदरात्‌ | 
तन्मुखान्निसृतं wed वेदसारमिदं झुभम्‌ ॥ तावे गोपनीयं स्यात्संडायन्नं ममाज्ञया | सवेश मापे 
amat संशयच्छेदनं भवेत्‌ || एवेन मम शास्त्रेण कली मूढाव्मनां नृणाम्‌ | एतच्छास्त्रस्य fg 
वेदिकेप्वतिसाधुयु |aghy विशेषेण सदाचारपरेषुच | अवोदेकेष्वञ्यान्नेषु fase द्विजातिषु ॥ 30 
नेव स्छास्यति Ries शास्त्रमेतदनुत्तमस्‌ | इति iaga मामीशः TUER ॥ तस्मादम्तदेधे 
maA sacs नमः | तस्माददृष्टप्रषिभिरितः पराक कैंथिदुत्तमम्‌ ॥ शास्त्रमेतदिदानी तु मया 
वः संप्रकाशितम्‌ | एतच्छास्त्रमदृष्टा तु कृष्वा भाष्यादिकान्‌ द्विजाः || अन्यञ्ञास्त्रं समालोच्य मृतास्ते 
त्रिदिवं गताः | वेपरीव्यास्कृतं dead च यथा कृतम्‌ ॥ भाष्यादिषु पुरा पा -मस्कृतं तदिहोच्यते | 
वेयंथावत्कृतं तेषु शास्त्रास्मेज्ञ मयोदितम्‌ || पुनरुक्त काचिन्‌ किंचिस्सौक योरयेमिरोदितम्‌ | अनुग्रहाय 
मन्दानां कविस्किचिसुरोदितय्‌ | शास्त्रेस्मिन्नोदितं saat यथायथमिति ॥ 

In regard to Kátyáyana Sitra aud Smriti, the same inference is 
deducible from a comparison of parallel passages on various identical 
subjects. 

In some cases, however, it appears that the composition of the Smriti 40 


has preceded that of the Siitras. Thns the Viramitrodaya in its comments 
E 


10 


20 


30 


40 
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on v. 8 of the Áchárádhy&ya of Yájüavalkya says : — qnr स्पातैरूपाण्येव, 
Translation :—The Grihyas are of the same nature as Smritis. 

Similarly, Devala cited in Kokila’s work (which though ordinarily 
known as Kokilasmriti, appears from its mode of citation and many 
other similar indications to be a treatise by a later writer) says :— 

मन्वादयः प्रणेवारों धर्मशालस्य कीतिताः॥ तत्प्रयक्तप्रयुकतारो एह्यकाराः स्त्रमन्लतः || 

Translation :—Manu and the like arc known as the authors of dharmasóstra ; 
[while] the authors of Grikyas lny down the ritual proper to the precepts inculeated 
by Smritis, each according to his Veda. 

Again, it is to be observed that the word Smriti itself is very inde- 
finite in its siguification, and has been so used by eminent writers 
The Bhagavadgíta, which is undoubtedly older than Panini and other 
Stitra writers, has been treated throughout as a Smriti by Sankaráchá- 
raya,’ who quotes its authority along with that of the Upanishads aud 
other portions of the Vedas. Nor is this practice confined to writers 
of a particular period. The Samskára Mayńkha includes the Ayurveda 
(medical science) amongst Smritis.? Bhatta Y4jfiesvara quotes in his 
Áryavidyá Sudhákara, a verse from the Vishnu Sahasranáman in the 
Mahábhárata as a Smriti.3 These are not solitary instances. The 
Puranas are daily cited to the people for the same purpose. 

The origin of Smritis is thus lost in antiquity. The Rishis are thcir 
reputed authors or rememberers, and as such they are often styled as the 
introducers of Dharmasdstra. The Vedas themselves contemplate a 
division of Rishis into ancient and modern.* The mention of ancient 
rishis or sages in the Rigveda’ as pathikritah (indicators of the right 
path) would be an argument in favour of the antiquity of Smritis ; 
because no works on dharmaéástra are ascribed to rish/s, except the 
Sütras and the Smritis. 

In all these investigations, one thing must, however, be borne'in 
mind, namely, that these works are explanatory of dharma as received 
by tradition; and where the tradition has been lost or has become 


1 Brábma Sütra, vol. I., Cal. Ed. pp. 77 [l. 12], 87 (1. 11], 92 [1. 5], 112 [lines 
10—13], 113 [I]. 4—6], and so on to the end of vol. II. The same is the case with 
more recent authors even on Vedic ceremonials. Thus Rámóndára in his comment 


on the Dhártasvámí Bháshya on the Apastamba Srauto Sátra (विज्ञानं मन्ललिद्धेन |) 
quotes Bhagavadgita iv., 94, ix., 23—27, &c. as Smriti. [MS.] 

१ झवमार्येवदादीनामपि tart । MS. i 

3 Bombay A. C. 1868, page 250 :--नमौस्त्वनन्ताय सहस्रमूर्तये इत्यादिस्मृतेश्च ॥ 

* Rigveda Samhitá, I. 1, 2“ अग्नि: पूवैभिकेषि/भिर्रीडयोनूत॑नैरुत | सदेवाँ एहवैक्षति ॥ २ ।॥” 

Prof. M. Millers Ed. voll. p. 48. — © dub 

° See Rigveda X. 14,15; यमाय मर्धमत्तमं राज्ञे हव्यं जुहोतन | इंद नम chem: qq 
qii: Taga: The words पूर्वेभ्यः पथिकृद्भ्यः are explained hy Sfyana to mean- पूर्वैमा - 


Hy: शोभनमागकारिभ्य: (to early dictators of good path). 
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obsolete, the Smriti becomes useless. It is said that Smriti comes 
after Sruti, and in a conflict between them the latter prevails. But 
this is not always so.! 

Smritis are often figurative.? History is often brought in to ex- 
plain them.” ‘They are often called in to explain one another as will 
be seen from Appendix I. That certain Smritis shonld refer to certain 
Sákhás would appear naturalin the case of those which are written by 
these Sákhás. But according to Kamalakara* it would appear that each 
Smriti refers to a separate Sákhá. For when writing on Sr&ddha, (a 


ceremony common to all Aryans to whatever Sákhá they may belong,) 10 


he says that the giviug of Arghya is to be done according to the SÁkhá 


and he quotes Ásvaláyana, Jétékarnya, Baijavápa, Vishnu, and Manu. 


from the Smriti writers, and Hemadri, Madhava, Harihara, the Grihya 
Sátras of Baijavápa and the Bráhma Purina, to fortify himself in regard 
to the practice on the subject. 
Certain Smritis would appear to be written in certain countries; and 
others in other countries. I conclude this from their describing one 
and the same measure in different quartities. Thus Gacharman is a land 
measure ; and Brihaspati, Vasishtha, Prajápati cited in Mátsya Purána, 


* Sce, for example, Madhava’s Statement in his comment ou ch. iii. of Parásara, 20 


that a samdnodaka, bearing a corpse to the burning ground, has to undergo an 
impurity of ten days on the strength of a text of Devala, which runs thus :— यः समानो- 


दकमेतं वहेद्वाथ दहेत वा | तस्यादोच TIME त॒ अन्येषां च त्यहं विदुः ॥ 

The same precept is repeated in the Nirnayasindhu parichchheda iii. chapter on impu- 
rities l. 10 p. 1, and in the Dharmasindhu parichchheda iii. 2nd half. 44 p.1. But this 
is nowhere observed at present. Any bearer of a Hindn corpse has to observe a fast 
unti] the rise of the stars in the evening, but even this is getting obsolete in large cities ; 
while in. the case of the Samánodakas, they have to observe no additional impurity on 
account of the bearing of the corpse, and observe mourning only for three days, if they 
learn of the death within ten days. The sagotra sapindas alone observe impurity for ten 
days under similar cireumstances. It is clear therefore that custom has so far abrogated 
the above Smriti law 

(2.) The following observations of Lakshmansbhatta, junior brother of Kamalákara, 
in his work named Acharasara in regard to discordant injunctions of Smritis on 


the same subject are nseful. He 58४5 :--केचित्तु gemia मनुविपरीता स्मृतिः सा न प्रद्मस्यते 
इति वृद्धबृहस्पतिस्मृतेर्यस्मृतीनां प्रामाण्य॑ न तु विकल्प इत्याहुस्तन्न प्रत्यक्षथुतिविरोधेपि स्मृतीनामं- 
प्रामाण्यं नास्तीत्युक्तमाचार्येविरोधाधिकरणे किंत्वननुष्ठानलक्षणं तत्‌ । स्मृत्तिविरोधे त्वभामाण्यं दूरापा- 
स्तम्‌ | (MS.) 


The substance of this passage is that a Smriti is not unanthentic merely because it 


contradicts:a passage of the Veda. It is unauthentic merely so far asitis not 40 


followed : much more will the same remark apply if one Smriti contradicts another 
Smriti 


2 For example—see Manu ch. vii. vv. 105, 106, 110, 112, 121, 134. 
_ 3 See Manu ch. vii. vv. 40 to 42; ch. ix. vv. 23, 24, 44, 66, 128 and ch. x., vv. 105 
to 108. है 
* See Nirnayasindhu [3rd Parichchheda, Sráddha Prakarana] 1. 31, p. 2. 
अत्रावाहनमासनात्पूर्व वाघ्येपूरणोत्तरं वाभेकरणोत्तरं वेति स्मृतिषु पक्षा उक्ताः | 
एषां शाखाभेदेन व्यवस्था | द्वितीयपक्ष एव बइसंमतः | 
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Vriddha Vasishtha give different quantities for the same measnre.! 

One might account for the difference by snpposing these works to be 

written at different times in the same country ; but the other is the 

more probable iuference ; for the different Gotras represented by the 

different Rishis above named have evidently been original inhabi- 
' tants of different places.? 

It is said that where there isa conflict between the Sruti and the 
Smriti, the former is to be obeyed. But this is not always so in practice. 
In like manner, in a conflict between the Smritis and the Puranas it 

10 is said that tho latter should give way. This was the theory, but im 
practice, as we shall see further on, the Smritis have hardly much scope 
left. The present Áchéra (practice) is more influenced by the Puranas 
than by the Smritis. Kamalákara in the Nirnayasindhu and in the 
Dána Kamalákara, Párta Kamalákara and Sádra Kamalákara introduces 
a large Puránik element ; aud the first three also draw considerably on 
astrological and astronomical authorities. The same is done by 
Nilakantha in his 12 Mayükhas. Even older writers like Hemádri do 
the same. I shalltherefore make a few observations on the Purána 
portion of the Dharmasgstra literaturc. Puráņas are of two classes— 

20 the mukhya or the great, and the wpa or secondary. As regards numbers, 
all the authorities agree in fixing the number of both at eighteen.* 
Their extcut and the time of composition are howcver uncertain. 

! See Hemadri’s Vratakhanda, vol. I. pp. 52, 53. 


? Sec Samskérakaustu:bha, leaf 7, p. 2 and 1. 8, p. 1, where the planets to whom 
certain Gotras are assigned arc invoked as inhabitants of different countries :— 


Name of the Planet. His Gotra. His place of Residence. 
Sárya (Sun) ........ eese  RáSyapa 22.2... Kalinga. 
Soma (Moon) .. treya The banks of the Yamuna river. 
Mangala (Mars)....... Rháradvája Avanti (Ujjayiní). 
30 Budha (Mereury) ..... Atreya secs Magadha (Behar). 
Guru (Jupiter) ......., Angiras .... Sindhu (Sind ?). 
Sukra(Venus): . ee ... Bhargava... ... . Bhoja Kata. 
Sani (Saturn) ...........2 Kásynpa ...... Sauráshtra (Kattywar) 
Riihu (The ascending node) ...... Paithinasí ... Ràthinápur. 


Ketu (The descending uode)... ... Jaimini ........ Autarvedi. 

5 प्रयोगपारिजातसंस्कारकाण्डे लोंगाक्षिः भ्रांतेस्मृतिविरोधे त श्वाः रेव गरीयसी | “ संग्रहे || थुतिस्मृति- 
पुराणेषु विरुदेषु परस्परम्‌ | पूर्व पूव बलीयः स्यादिति न्यायविदो fag: || हिं० yo ६ 

* Bhégavata Purana, xii. 13, 4—8:— ब्राह्मं दशक्षहस्राणि पाय पञ्चोनषष्टि च | श्रीवैष्णवं 
योविद्वच्नतुर्वश्धतिरीवकस ॥ ४ ॥ दशाष्टौ श्रीभागवतं नारदं पञ्चविंशतिः | माकेण्डेयं नव वान्है त 

40 ददापज्चचतुःहातम्‌ || ५ ॥ चतुर्दश भविष्यं स्यात्तथा पञ्वशताने च | दराष्टौ ब्रह्मवैवर्त लिङ्गमेकादरौव 

तु || ६ ॥ चर्तविज्ञतिवाराहमेकाशीतिसहस्मकम्‌ । स्कान्दं हतं तथा चैक वामनं दद्द कीर्तितं ॥ ७॥ 
कीर्म सत्तदशाख्यातं aed तत्तु चतुंदश | एकोनविान्सौपर्ण ब्रह्माण्डं द्वादहाव तु ॥ ८॥ ” 

Kisikhauds, Adhyáya I, Commentary, quoting from Váraha gives the following 
number:— ate पां वेष्णवं च शौवं भागवतं तथा | तथान्यन्नारदीयं च मार्कण्डेयं च सप्तमम्‌ || II 
आग्नेयमष्टमं प्रोक्त भविष्यन्नवमं तथा | दामं ब्रह्मवैवर्त लिङ्गमेकादशं तथा ॥ २ ॥ वाराहं द्वादश परोक्तं 
स्कान्दं चात्र त्रयोदशम । चतुदश वामनं च कौर्मं geet तथा ॥ ३ ॥ मात्स्यं च गारुडं चैव 
ब्र्माण्डमष्टादसं तथा ||" Hemádrüs Dána Khanda, pp. 53, 54 gives the above and 
other Puranas according to other authorities. 
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The extent of the chief Puránás will appear from the following 
table :— 


According to According to 


the Bhágavata the Mátsya 
Purana. | Purana. 
Brahma: ioocninsrer sente iier views PIED 10,000 10,000 
PAG Max. LES 55,000 55,000 
Misbnü RRO ARR BR CO 23,000 . 23,000 
जि 27% 76 १६ ४08 frase सा 24,000 1 
Bhágavata E E E 18,000 18,000 
Nirada ge के 25,000 25,000 
Markandeya ................... sees 9,000 9,000 
P COMME REN 15,400 16,000 
Bhavishya "n THERE 14,500 14,500 
Brahmavaivarta . .. .. ............०....-....:..... 18,000 18,000 
Mur TUR 11,000 11,000 
Máráha s choc sco cese rece 02 odd mn Es 24,000 24,000 
Skánda- ५. ६ ५00६० ०१४ व णो का ui 81,100 81,100 
हाडात 5«0४६२३५ ४०७४४: ४४ क र्य 10,000 10,000 
168 01771) i: cic य ERE 17,000 17,000 
prt ML 14,000 14,000 
Sauparna (Gáruda) ..................--------- 19,000 19,000 
Brahmánda..................... eese 12,000 12,200 
Total Verses...... 4,00,000 376,800 


10 


20 


The number of Upa-Puránas, also fixed by ordinary writers at 18, is, ' 


like that of the Upa-Smritis, practically indefinite. The principal 
eighteen Upa-Purdnas are the following :—1, Sanatkumára; 2, Nára- 
simha ; 8, Brihannáradiya; 4, Sivarahasya ; 5, Durvásas ; 6, Kápila ; 7, 
Vámana (there is one principal Purána thus named) ; 8, Bhárgava ; 9, 


Véruna ; 10, Káliká; 11, Sámba ; 12, Nandi; 18, Saura ; 14, Pardéara ; 30 
15, Vásishtha ; 16, Deví-Bhágavata ; 17, Ganesa; 18, Hamsa. [See © 


Bhágavata with Chürnika commentary xii. 13, 8 (comments), leaf 27 
9. 1.3 

There are other Puránas? bosides:—1, Mudgala; 2, Renuka; 8, 
Vishnudharmottara ; 4, Sívadbarmottara; 5, Kumfra; 6, Váyu; 7, 
Ambiká ; 8, Maríchi; 9, Ausanasa; 10, Máheśvara ; 11, Laghunárada ; 
12, Pasipata ; 18, Bhavishya. Many of these are not now available. A 
good portion of these works has been probably lost; but a considerable 
quantity can yet be recovered. At all events more of the Puranas are 


1 The Matsya puts Vayu instead of Siva; but the number of verses is the same, 40 


namely, 24,000. 
3 See Ganesa Purina, MS. 
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extent by the people generally than either the Srntis or the Smritis 

The Mahábhárata is considered superior to all, next only to the Vedas 
Most of the Smritis appear to have largely drawn upon it. Although, 
it is now said that the Smritis are older, they do not appear to be 
quite so according to the authorities 

The Puranas are distinctly alluded to in the Vedas.! Their revitation 
is ordered to be observed as part of the daily ritual.? From the order 
in which they are directed to be recited, they appear to rank after 

10 histories like the Mahábhárata, and before the Kalpa Stitras. . A. univer- 
sal practice of an order thus distinctly laid down is so far decisive of 
their precedence over the Kalpa Sutras themselves; much more so 
must it be over the Dharma Sütras, as well as over the Smritis. <A 
complete and critical edition of the Puránas may enable us better to dis- 
cuss their comparative antiquity both in reference to Smritis and in: 
reference to each other, and this would be also necessary to a proper 
understanding of the present state of the Dharmasdstra. Because 
current popular usages and most of the popular ceremonies, to the dis- 
cussion and investigation of which the Dharmasástra is largely devoted, 

20 derive their origin from the Puránas. The different modes of popular 
worship are traceable to the same source. 

To arrive ata complete understanding of the Dharma$ástra, an 
examination of the current popular ceremonies is necessary. With that 
view, I shall divide them under the following heads, under which they 
are generally treated by the Prayoga writers :— 


now Mem than the Smritis ; and they are now followed to a greater 


I. Samskéras. IV. Dána. 
IL Séntis. V. Srgddhas. 
III. Vratas. VI. Práyaschittas. 


Division I.—SAMSKABAS. 


80 The original number prescribed for the Bráhmanas and other twice- 
born classes is forty-eight.5 


1 Taittiríya Bráhmana kánda III. Prapathaka XII. Anuváka VIII. Dagaka II. 
शेतहासपुराणं च | Séyana’s Bhüshya on this line runsthus, see p. 854 :--इतिहासः भारतादि, 
पराणं बाक्षादि, Taittiirya Aranyaka, see pp. 225—237 
- 3 Áávaláyana Grihya Sutra, pp. 160 Taittiriya Aranyaka p. 236 
3 See the Samskara-ratna Mili of Gopínáth Díkshita. They are as follows 


1. Garbhádhánam. 13. Snánam (Samavartanam) 
2. Pumsavanam 14. Sahadharmachérinisamyogah (Vi- 
3. Símantonnayanam. váhah) 
40 4. Játskarman 15 to 19. Panchamaháysjfiáh 
5. N&makerane 20. Ashtakáh 
6. Annaprifina. 21. Párvanah (Sthálípákáh) 
7. Chaulam 22. Bráddham ( vens 
8. Upanayanam : 93. Srávaní [Sravnaikerma] 
9 to 12.  Veda-vratáni. ; 24. Agrah&yani [Pratyavarohanam) 
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Angiras reduces the above number to 25. Thus :— 
1—8. As in the above list. 
4. Vishnubali.! 
5—6. Nos. 4 and 5 of the first list. 
7. Nishkramana! 
8— 16. Nos. 6 to 14 respectively of the first list. 
17. Agrayana. 
18. No. 20 of the first list. 
19—20. Nos. 23, 24, do. 
21. No. 26 do. 10 
22.. No. 21 do. 
28. Utsaragah.! 
24. Upákarman.! 
25. Nos. 151019 do. 

All the rest are left out. 

‘These changes are based on the authority given below.? 

Out of these Játakarman and Ndmakarana are performed in many 
cases. Sois Annapráíána. All the rest in the case of males are perform- 
ed by-giving some pecuniary penance at the time of the Upanayana 
ceremouy. In the case of females, these ceremonies are generally not 20 
performed. But in their stead, women are invited on certain occasions, 
especially on the fifth, sixth and twelfth days after birth, and at various 
times during pregnancy without any warranty either from the Stitras or 
Smritis ; and at these times the deities that are worshipped are either: . 
derived from the Puranas or Tantras, or from loca] legends; and more 
often from family tradition. Ganesa, Sakti under various forms, Skanda 
and other ganas are worshipped at these times. These have no place 
in the Smriti literature, and reston tradition and usage. The Upanayana 
is the great Vedic ceremony of the twice-born classes. This according to 


25. Chaitri [Sulagavah]. 37. Shodashi. |^ 80 
26. Asvayuji ['A$vayujiskarma]. 38. Vijapeyah. 

27. Agnyádhéyam. 89. Atirátrah. 

28. Agnihotram. 40. Aptoryámah. 

29. Darsapürnamásam. 41. Daya. ` 

30. Cháturmåsyáni. 49. Sarvabhütéshukshántih. 

31. Agrayanéshti. 43. Anasüyà. 

39. Nirüdhapasubandhah. 44. Sancham. 

33. Sautráni ( Haviryajfia). 45. Anáyasah. 

34. Agnishtomah. 46. Mangalyam. 

35.. Atyagnishtomah. 47. Akárpanyam. 40 
36. Ukthyah. 48. Aspriba. 


1 New Samskfras added. 

१ Angiras :--गर्भाधान पुंसवने सीमन्तो बलिरेव च | बलिर्विष्णुबलिः | जातकृत्यं नामकमे निष्क्र- 
Asami तथा | चौलकर्मोपनयनं तदूतानां चतुष्टयम्‌ ॥ स्नानोद्वाहो चाम्रयणमष्टका्च यथायथम्‌ 
आवण्यामाश्चयुज्यां च मार्गशीष्यी च पार्वणम्‌ | उत्सर्गश्जाप्युपाकर्मं महायज्ञाअ नित्यकाः | संस्कारा 
नियता एते ब्राझषणस्य विशेषतः || पञ्चरविञातिसंस्कारेः संस्कृता ते द्विजातयः | ते पवित्राश्च योग्याः T: 
आद्धादिष सयन्लिता इति || 
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Manu ch. ii. v. 140! was performed by the preceptor. According to 
Yájtiavalkya ch. i. v. 15 it is still the preceptor who has to perform the 
ceremony. After the upanayana and up to marriage, the student is 
ordered to reside with his preceptor and study the Vedas. But all this 
part of the ceremonial has been changed. The father now performs 
what can hardly be called an upanayana, but may fitly be described as 
the thread ceremony as it is now known; and all this has been brought 
about by custom, which is being changed from time to time, and has 
changed the whole course of the life of the twice-born classes in 
10 India. A few students do still study the Vedas, but notas in the times 
of old ; and the upanayana ceremony, properly so called, enas within a 
few days, and is an occasion of family rejoicing, and not of study and 
meditation, as it is intended to be. 
. The next ceremony is marriage, and here too custom has made great 
havoc on the Smriti law. A mere semblance of the ceremonial is kept up 
among the higher classes. Amongst the lower ones, the ceremony con- 
sists in giving and receiving feasts, and one or more processions accord. 
ing to the means of the parties. All the Grihya ceremonies have been 
based on the institution of marriage ; but the rules have been broken to 
20 such an extent, that instead of the sacrificial fire lighted at the celebra- 
tion of marriage being carried. along with the married pair to. their 
future home, and religiously kept up till the husband and the wife's 
bodies are sacrificed therein on the funeral pile, it is now considered. 
‘positively inauspicicus to carry such a fire at the head of the procession 
as it ought to be, and in the majority of instances, after the marriage is 
over,-it is never lighted at all. And when the married people die, a 
certain nominal penance in money is performed at the burning ground 
for the extinction of such a fire. 
The above completes the list of Samskára ceremonies. As for the 
30 fourteen sacrificial samsthás, they are, as a rule, not performed by one 
out of a thousand individuals; and even their names are hardly known 
except to a select few. Some of the chief prayoga works, according to 
which the Samskáras are performed, have been mentioned before. 
There are besides numerous works styled Paddhatis and Kalpas, both 
ancient and modern, on this part of the Dharmasdstra. 


Division II.— SANTIS. 
, - 
The next head of ceremonies are the Sántis, or propitiatory ceremonies 


against evil. So far as Yájüavalkya is concerned, we have only two 
in the whole of the first chapter, viz., Vináyaka Sánti (vv. 270 to 293), 


40 उपनीय ठ यः दिष्यं वेदमध्यापयोद्विजः | सकल्पं सरहस्यं च तमाचार्यं प्रचक्षते || Trans- 
lation :—That dvijá (twice-born) who having carried the student [to himself] teaches 
[him] the Veda along with the Kalpa [Sátra] and the secret [science of the Upani- 
shades] is called an Áchárya 
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and Graha Sáuti(vv. 294 to 307). As regards the first, it has almost 
gone out of use, and as regards the second, the ceremonial now adopt- 
ed is conducted in the manner laid down in the Saunaka ALáriká, 
andis essentially different from what Yájüavalkya contemplated it 
The Sánti division of ceremonial has been growing every day, aud if 
Manu came to life, he would probably be astonished both at the number 
and character of the Sdntis or propitiatory ceremonies now actually 
observed. The acc! lental blowing out and fall of a lamp, the fall of a 
lizard, the occurrence of a frightful dream, the entrance of a crow into a 
house, &c. &c., are all subjects of a Sánti ceremony 10 

Looking at several works now current on the subject, the following 
results appear :— 


Out of 57 Síntis described iu the Sáuti-Mayükha, two appear to 
derive some foundation from the Sütras, one from the Aitareya Bráh- 
mana, one (which has already been mentioned as having nearly gone 
out of use) from Yéjfiavalkya, and all the rest are based either on 
Purénas and astrological works, or other similar authorities of a very 
late origin. 81 out of the above are on account of inauspicious views of 
the planets, the 27 lunar mansion stars, the days of the week, and certain 
conjunctious of the sun and the moon. 90 

The Sántisára of Dinakarabhatta, son of Rémakrisbna, and grandson 
of Náráyanabhatta of Benares, when analyzed, gives the following 
result :— 


Sántis (propitiatory ceremonies) founded on the Aitareya 


Bráhmana of the Rig-veda ..................... 1 
` Do. on the Baudháyana and Aésvaldyana Sütras ............ 3 
Do. on the Pnránàs- .... eerie teens nete nno deinen 10 
Do. on Astrological Samhitas and modern astrological and 
Other treatises |... esses mene öl 
Do. on Tautras ........ eese HH Fo 1 30 
66 ` 


Although the sources are different, the matter is nearly the same, 
namely, bad omens chiefly connected with astrology. A very modern 
work like Adbhuta-sára supplies four, and a treatise on horses furnishes 
materials for one, 


Division III.—Vratas. 


Going now to the third section of ceremonies, viz., Vratas, we find 
the same neglect of the Smritis and Srutis, and a more extensive 
adoption of the Puránic authorities 

The Vratárka of Sankarabhatta, son of the Nilakanthabhatta of 40 
Benares (which is now followed almost throughout India), gives the — 

F 
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following Vratas, together with the. sources to which they owe 
their origin :— 


No. Sources. 
1 Vámana Purana 
3  Bráhma 33 
2 Aditya 3 
1 Pédma ay 
1l Varaha : 
5  Vishnu-dharmottara Purana 
24 Bhavishya 33 
3 Siva $5 
12  Skánda ड 
1 Matsya 35 
4 ]Bréíhma .........e 1 
2  Nárada | 
1 Varfha . : 
1 Kali .... 1 Puránas as cited by Hemádri, and apparently not 
l Nrisimha ... " [ nccessible to the author in original. 
17 Bhavishya... 2 
2 Devi ...... | 
18  Skánda 
2 , Saura...... } 
! e SEM. * t Puránas quoted from Madanaratna 
|]  Vishnu-Dharma ......... J 
-1 Madanaratna 
1 5 and Hemádri, 
1 Bhavishya Puråņa quoted in Skanda. 
1  Vishnu-rabasya 
1 » quoted from Hemádri. 
l Sivarahasya 
1 Rudra-ydmals and Linga Purana. 
] Vishnu Yamala 
I  Dvádaái-vrata well known in the Gurjara country 


os 
_ 
e 


The above may be thus summarized : — 
Vratas founded on Puranas 
Do. on Tantras . " 
Do. on mere popular usage 


Another current work on Vratas! is the Vratakaumudí by Sankaray, 
son of Ballála Bhatta Gháre. It contains 128 Vratas: all but three 


being founded on the Puránas. 


2 The following is a table showing the number of Vratas and the sources whence they 
originated :— 


No. Sources. - No. Sources. 
48 Bhavishya Purána. 1 Vayu Puráya 
97 Skánda 5i 2 Agni 
3 Aditya 5 4 Bhavishya and Skánda Purina 
2 Taima; g H aros ? Quoted from Hemádri. 
1 Bráhma $5 1 Saura-dharma. 
8 Vishnu Dharmottara Purana 1 Yishnu-Rahasya. 
1 Kali 3 2 Siva-Ruhasya. 
1 Siva-Dharmottara »» ] 1 Vishnu-Yamala 
1 Náradiya Ed 1 Saunakiya 
2 Brahmanda’ 35 1 Hemádri 


1 Brihannáradiya m 
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The Vratarája, which is the leading work on Vratás on this side of 
India, has altogether 205 Vratas. They are all based on the Puránas, 
and may be classified as below :— 


No. of Their Sources. No. of Their Sources. 

44 Skánda Purina. . 1 Bint Purána ... ..... pone Achár 
61 Bhavishys. 2 Sk&nda Purána...... (usage). 

2 Saura. 19 B hs vishya ............) 

Lan 1 k ik& ...... any 

Narada 3 Matsya and Padma. z 

2 Ganeáa ; 1 Vishnudharma Taxen from 
10 Bráhma 1 Vishnurahasya * 10 
1 Vishpu-Dharmottara. 1 Aditya Purána 

3 Devi 2 Skánda Puréna 

1 Harivamsa 1 Vishnudherma (cited byMádhsva and 

5 Aditya. Ratnákara) 

4 Varáha : 1 Vishnurahasya 

1 Kürma. 2 Sivarahasya. 

7 Brahmhavaivarta. 1 Agastya Samhita 

2 Pádma. 8 Sanat-Kumára Samhitá, 

2 Vayu. 6 Hemádri 20 
1 Vishnu. 1 Mabháhbárata. 

3 Bhavishyottara. — : 

1 Skánda and Bhavishya.. 205 
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I now come to the ceremonies consisting of Dane (gift). In the 
present age, Dana has an importance of a peculiar character. Brihas- 
pati, Satapatha, Bráhmana, Kürma-Purána, Agni-Purána and the 
Mahábhárata are cited by Hemádri in support of making Dana (gifts)! :— 


३ Hemádri Dána-Khanda, Calcutta edition, p. 6. 

Šatapatha Bréhmane :— 

तदेतचयं शिक्षेत दमं दानं दयामिति। दानेन भोगी भवति मेधावी वृद्धसेवया । आहिंसया चर दीघोयुरिति 30 
भ्ाहुमैनीषिणः || यतीनां परमो धर्मैस्त्वनाहारो वनौकसाम्‌ | दानमेव गृहस्थानां श्वभ्रूषा ्र्मचारिणाम्‌ ॥ 
पापकमेसमायुक्तं पतन्तं नरके नरम्‌। त्रायते दानमेकं ठु पात्रभूते द्विजे कृतम्‌ ॥ तथा। न्यायेनाजैनमथौनाँ 
वर्धनं चाभिरक्षणम्‌ । सत्यात्रमातिपात्िश्च सर्वेराखेषु पव्पते || 

Brihaspati :— 

तथा धर्मैः कृतयुगे ज्ञानं त्रेतायुगे स्मृतम्‌। द्वापरे चाध्वराः प्रोक्ताः कलौ दानं दया दमः॥ (?- 6.) 

Kürma Purána :— दानधमात्परो wat भूतानां नेह विद्यते । तर्माद्विमाय दातव्यं ओतियाय 
दिजातिभिः ॥ द्विजातिमिरित्युपलक्षणं . दानस्य सवसाधारणत्वात्‌ ॥ नहि दानात्परतरमन्यदस्तीति मे 
मतिः। षनधान्यवतः किंचिदहार्यं राजतस्करैः। (p. 8.) 

Mabibhérats :— 

आंयासइतलब्धस्य प्राणिभ्योपि गरीयसतः। गतिरेकैव विततस्य दानमन्या fen: आझणायामि- 40 
रूपाय यो दद्यादर्थमधिने । निदधाति निधिश पारलौकिकमात्मनः i (P. 6.) 

Vahnipurána :— 

तपःसु चेक तीर्थेषु gus नियमेषु च | सम्यकचीणेंष Ast पञ्चादानं समाचरेत्‌ || यस्य वित्त न दानाय 
नोपभोगाय देहिनः | नापि कौर्त्वे न धमोय तस्य वित्तं निरथेकम्‌ | तस्माद्वित्त समासाथ Saray पौरुषाः 


दथ. | दद्यात्सस्यक्‌ द्विजातिभ्यः कीतेनानि च कारयेत्‌ ॥ 0-6.) 

On pages 7 to 12 of the same volume, Hemádri cites passages from Vyiss, Manu, 
Vishnudharma, Yájfiavalkya, Devala, Agastya, Satatapa, and Yama, and also from the 
Mátsya, Markéndeya, Brahma, Skanda Puránas, and other texts from the authorities 
above’ quoted. 
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Dána (gift) has been mentioned as meritorious even in the Vedic 
works (see Taittiriya Aranyaka, Prupdthaka X), the last but one 
Anuváka pp. 887, 888, Cal.; Chhandogya Upanishad! and Satapatha 
Bréhmana ; and also in the Smritis. Manu, Parásara5 and Brihaspati 
among the Smriti-writers speak of it as particularly efficacious in the 
present age. But it remained for the Purdnas to investit with its 
present supreme importance in supersession of bodily penance. Kama- 
lékara in his Dána Kamalékara, and Nilakantha in his Dana Mayükha 
while trying to support Dána by Vedic citations, give the details of 

10 the various dána ceremouials as derived from the Puránas alone. The 
Dána-chandriká of Divákarabhatta is the work most consulted in this 
part of the country, though the authority of Nilakantha, Kamalákara and 
Hemédri is not disregarded. That work too is mainly based on Puránas. 


Division V.—SRADDHAS. 
The fifth section of ceremonial observances are the Sréddhas. These 
are divided into two classes—I., Párvana, and II., Ekoddishta. 
The first are performed on certain stated occasions, and the number 
of such Sráddhas is 96.* 
The practice of performing Sráddhas appears to derive its authority 
20 from the Vedas (see Taittirfya Aranyaka Prapáthaka II. Aruváka X. 
p- 288, Calcutta edition; Rigveda Mandala X. Sákta 15). Whatever is 
offered in honor of the pitris (manes) is considered a Srdddha offering 
provided it is done with Sráddha (faith). On this, some of the Sutras 
have built up portions of the present ceremonial, and the Puránas, as the 
few verses at foot willindicate,* have still more enhanced its importance. 


! The passage runs thus :-दानेन सर्वान्कामानाभोति. Translation :—By dána all objects 
are attained. 
3 See Manu ch. iv. vv. 227 to 248 ; Yájiiavalkya ch. i. vv. 198 to 216, and others in 


tlie note at page 120. 
30  * See Paráónra Samhita ch. i. v. 23. तपः परं कृतयुगे त्रेतायां ज्ञानमुच्यते | द्वापरे यज्ञमित्या- 
हुर्दीनमेक॑ कलौ युगे ॥ 

This is quoted hy Yájfie$varabhatta in his Arya Vidya Sudhákara from Manu (ch. 
v. 86) see p. 218. 

* See Nirnayasindhu parichchheda ii. 1. 2 p. 2 line 5; the Samskáramál& of Gopí- 
nathabhatta, II. chapter Sriddha Prakarana (MS.); Dharmasindhu parichchheda ii. 
1.2 p. 21. 5; the Hemádri's Chaturvarga Chintamani, Sraddha Khanda MS. 

* Sráddha Hemadri:— . 

आह स॒मन्तुः॥ आद्धात्परतरं नान्यत्‌ भ्रेयस्करमदाहतम्‌ | तस्मात्सवेप्रयत्नेन श्राद्धं कुयौद्रियकण: | 
ब्रह्मपुराणे ॥ तस्माच्छाद्धं नरो भक्त्या शाकैरपि यथाविधि | कुर्वीत श्रद्धया तस्य कुले कश्चिन्न सीदाति || 

40 नागरखण्डे || लोकान्तरेषु ते तोयं लभन्ते नान्नमेव च | दत्तं न वहाजेयेंषां ते व्यथां यान्ति दारुणाम्‌ || 
झुत्मिपासासमुङ्ूतांस्तर्मात्संतर्पयेत्पितृन्‌ || कूमेपुराणे || यो येन विधिना शराद्धं FÀ झान्तमानसः | व्य- 
पेतकल्मषो नित्यं याते नावतेते पुनः || ब्रह्मपुराणे || एवं सम्यक्‌ गृहस्थेन देवताः पितरस्तथा | संपूज्य 
इब्यकब्याभ्या मनेनातिथिवान्धवान्‌ || विष्णुपुराणे || ब्रह्ेन्द्ररुद्रनास त्यसूयोमिवश्ञमारुतान्‌ | विवान्‌ देवान, 
पितृगणान्‌ वयांसि महितान्पशून्‌ | सरीसृपान्‌ पितृगणान्‌ यच्चान्यद्भूतसंत्ञितम्‌ | भाडं श्रद्धान्वितः कुर्व- 
स्पीणयत्यखिलं जगत्‌ || (MS.). l i 
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The verses which are invariably now recited at each Sráddha, l 
whether monthly, annual or special, are from the Harivamsa,! and no 
Sraddhais considered complete without them. Pandit Térénatha Tarka- 
Váchaspati of Calcutta has collected in his Gayá-Sráddha Paddhati 
(Calcutta, 1872) a good deal of the procedure usually observed at that 
shrine. But, it may be observed, that the ceremonial which evidently 
began in Vedic times is now overfull of Puránic passages which are 
considered necessary for its performance 

Besides the above Sráddhas, there are other Sráddhas performed on 
special occasions, such as Vratas, Séntis, marriages, and all other 10 
auspicious occasions. These are known as Nandi Srddldhas, for which , 
there seems to be no place in the ancient ceremonials, but they are 
evidently a modern institution for the propitiation of the manes. These 
are performed not only by persons who have lost their parents, but by 
all who have to perform certain auspicious ceremonies, and have lost 
some one. of the three elders, viz., the father, mother, and the mother's 
father. All the above are Párvana Sráddhas 

The second kind of Sráddha is Ekoddisbta, so called because it is 
performed for the propitiation of the manes of one person instead of 
three. All the Sráddhas up to the twelfth day after death are 20 
Ekoddishta, and after the sapindana is performed on the twelfth day 
there are seme Sráddhas which are Ekoddishta, and others which are 
not so. The principal Srdddhas of this class are 25 in number 

The Sráddhas that have been ordained to be performed at all the 
Tirthas (or sacred places), whenever they happen to be visited, are 
mixed and belong to both kinds 

The order in which persons are authorized to perform Sráddhas 
in honor of the deceased is given in the Nirnayasindhu parichehheda iit 
Sráddha Prakarana,l. 5, pp. 1 and 2, from which a few important 
extracts are given below :— 30 

चन्द्रिकायां सुमन्तुः || मातुः पिलुःप्रकुर्वीत संस्छितस्यौरसःसृतः| पैतृमेधिकसर्कारं मन्त्नपू्वेकमाहतः|| 
तत्रव हेमाद्री शङ्कुः | frg: पत्रेण कतैव्या पिण्डदानोदकक्रिया । पुत्राभावे त पत्नी स्याचदभावे तु सोदरः 
स्मृत्िसंग्रहे || पुत्रः पौत्रश्च तत्पुत्रः पुत्रिकापुत्र एव च | पत्नी भ्राता च तज्जश्च पिता माता स्नुषा तथा ॥ 
भगिनी भागिनेयश्च सपिण्डः सोदकस्तथा | असन्तिधाने पू्वेषामुत्तरेपिण्डदाः स्मृताः || विष्णुपुराणे || gu: 
पौत्र: प्रपौत्रो वा आता वा भ्रातृसन्तातिः॥ सपिण्डसन्ततिवोपि क्रियाही नृप जायते || तेषाममावे स्वेषां समा- 
नोदकसंततिः । मातृपक्षसपिण्डेन संबन्धो यो जकन वा | कुलइयेपि चोच्छिन्ने खरीभिः कायो क्रिया नृप | 
तत्संघातगतैवीपि तद्विक्थात्कारयेत्रप इति ॥ 


1 The verses run as follows :— 
सप्त व्याधा दसझारणेषु ग्रगाः कालञ्जरे गिरौ | चक्रवाकाः शरद्वीपे हसाः सरासि मानसे IA II 
तेपि जाताः FRAT ब्राह्मणा वेदपारगाः | प्रस्थिता दीघेमध्वानं यूयं किमवसीदथ || २ ॥ 40 . 
Harivamsa : leaf 28, p. 2. : 
These verses only allude to the story of the seven Vyddha (hunters), which is 
narrated before in chapters xxi. to xxiv. at full length. 
3 See Nirnyasindhu parichchheda iii. Sraddba Prakarana, |. 2 p. 1. 
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In the above remarks, the number of the Sráddhas that ovght to 
be performed, and the authorities on which they are based, have been 
given. Those who examine the daily life of the Hindus will find that, 
except the anniversary Sráddha, the annual Mahálaya Sráddha perform- 
ed in the dark half of the lunar month of Bhádrepada and the three 
Sréddhas performed at Prayága (Allahabad), Benares and Gay4, by 
those who perform the great threefold pilgrimage, all the other Sráddbas 
are gradually getting out of nse. Even the Nandi Sráddhas, which are 
performed on auspicious occasions, have been very much abbreviated, 

10 and are now reduced to ten mere pecuniary donations, two of which 
have been lately addec in honor of certain deities by local usage. I 
must here take occasion to correct a wrong notion which has lately 
been adopted by some authorities that a pilgrimage to Benares is an 
unnecessary expenditure according to Hindu law. Looking to the cases. 
that are now available on this subject, it appears to me that there are 
no authorities cited therein which any educated Hindu, versed in the 
subject, would hold to be worth considering. A visit to Benares by 
itself is an essential duty of every orthodox Hindu.! 


_ A person who is unable to perform Sráddha im the ordinary mode, 
20 may adopt one of the following alternatives. Thns, he may perform 
one‘of the following :— 


(1.) A representation of Kuga grass may be taken instead ot a 
Bráhmanw; 

(2.) A-Homa (sacrifice) may be made in the name of the Pitris ; 

(8.) Pinda of cooked food only may be offered ; 

(&) Ama-Sréddha may be performed by gift of uncooked food ; 

(5.) Hiranya-Sráddha may be performed by a small money present; 

(0.) Pinda of wild roots, &c. may be offered ; 


(7.) The whole Sankalpa (determination) may be made and the 
90 Prayoga (ceremonial) recited ; 
(8.) Tarpana (offerings of water) may be made with Tila and Kusa 
grass ; 
(9.) Grass may be given to cows; 


(10.) A small quantity of grass may be burnt, and a small qnantity of 
Tila with a small sum of money may be given ;? 

1 Matsya Purana, vol II. pp. 616—672; Agni Purána, vol. I. pp. 373, 877—384; 
Madana Párijíta, Tírtha-praty&mnáya Prakaranam, see chiefly leaves 257 and 258 
(MS.) ; also Kásí Khanda(MS.) ; also Tristhali Setu of Narfyanabhatta, (MS.) and other 
works. 

40 * On this subject, see Nirnayasindhu, Sráddha Parichchheda, leaf 47, p. 2; Dharma- 
sindhu, 3rd Parichchheda, 2nd half, 1. 30; see also Sráddha Maydkha MS. ; all these 
derive their authority from the Sráddha Hemádri, which exhausts all the authorities 
on the subject (see MS.) ह 
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(11.) In the absence of the above means he should repair to an 
unfrequented spot in a forest, raise his arms, and cry to the manes, 
saying—'*I have neither money, nor wealth, nor anything fit for a 
Srdddha. I am submissive to my Pitris. May the Pitris (manes 
of ancestors) be satisfied with my faith. I have raised these hands in 
the road of the winds." 


Division VI.—Privascatrras. 


As regards the Práyaschittes I would observe that most of the pe- 
nances as they obtain at the present day have no place in the ancient 
authorities. The earliest Vedic penances appear to be recitations of 10 
Vedic mantras, sacrifices to the sacred fires, and certain japa (silent 
repeating of prayers).! 

It is on the principle of these penances that the sacrifice performed 
before the admission of a twice-born into the order of samnyásóns is 
based; and the mantras repeated on this occasion are drawn from the 
Taittirfya Áranyaka (p. 872 Calcutta edition). This idea seems to have 
been departed from in the Smriti period, and all manner of penances 
have been laid down by Manu or rather Manu as now received. Com- 
ing to the times of Yájtiavalkya, the penances as laid down by him may 
be thus summarized :— 20 

I. Sacrificial offerings— 

(a) The Asvamedha sacrifice, IIT, 244. ` 
(b) The Vaisvánart Ishti, ITI, 250. 
II. Recitation of the Veda thrice over, III, 249. 
III. Corporal. 
(a) Emaciation— 
(1) Feeding on ‘a limited quantity of alms for twelve years, 


IIT, 248. 
(2) Feeding on oilcake or bits of grain at night during 
three years, IIT, 254. 30 


(8) Prájápatya Krichchhra, ITI, 260. 

(4) Chándráyana, IIT, 260. 

(5) Paráka, ITI, 265. 

(6) Krichchhra, Atikrichchhra, ITI, 264. 
(7) -PAdika Krichchhra, IIT, 270. 


1 (a) See the pariéishta to the Pavamdna mantras of the Rig-veda ending with 
Mandala IX, sükta 67. 10 ought to appear at the top of p. 167 of vol. V. of Prof. 
Max Miiller’s edition, but that work does not give the parisishfas which are received 
and recited as part of the Rig.veda by every student of that Veda : 

(3) Aitareya Brühmana, Pañchiká VII. Adhyáya If. See Dr. Haug's translation 40 
of the same, vol. II. pp. 443 to 460 

(cy Áévaláyana Grihya Sutra pp. 173 to 178, Calcutta edition 

(d) Apastamba Kalpasütra of the Black Yajurveda, ch. ix 

(e) Taittiriya Aranyaka, p. 867, Cal. ed 
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^ (8) Krichehhrátikriehcehhra, III, 293. 
(b  Annihilation— ] 
(1) Death by mutilation, ITI, 233. 
(2) Death on a battle-field, IIT, 248. 
(8) Death by drinking hot liquids, 111, 253. 
IV. Protection at one's risk— 
(a) Ofa Bréhmana, III, 244. 
(b) Of twelve cows, III, 244. 
V. Gifts— व 
10 (a) Ofacow, eleven cows and a bull, ITI, 263, 264. 
(b) Of wealth (III, 250) and of one’s weight in gold, III, 258. 
A glance at the above list will suffice to show that all of them have. 
been superseded by custom. Moreover, if one looks to the offences de- 
scribed by Yájüavalkya and other Smritis, and some of which were 
once considered so impure as to degrade their authors to the ser- 
vile class, he will see a vast change in practice. Thus, what was 
once held to be a cause of degradation is often now performed asa 
matter of course. Thus the selling of milk and ghee, whey and 
curds, is distinctly one of the noted degrading causes,’ and yet hun- . 
20 dreds of shops throughout the city of Bombay itself are now owned 
exclusively by Bréhmanas, who are still full members of the brotherhood. 
Indeed it has become a sort of special calling for the poorer Bráhmana 
class, and people will rather resort to the shop of a Bráhmana milkseller 
than to one of another class, if the former be available. I regret to 
add that in some places, even in ihe Mofussil, contracts for selling 
Spirits have been entered into by Bráhmanas, and I have known of.in- 
stances of such persons sitting in shops to keep accounts; whilst their 
Sidra servants. were vending the firewater, Surely according to 
Hindu notions, one can conceive nothing more degrading than 
go such an occupation. But such is the force of tyrant custom, that these 
people have remained members of their community ; and with the ad- 
vance of the railways and the spread of Western civilization among the 
higher classes, I can hardly conceive the limits to which this practice is 
likely to be carried on. A cursory perusal of the third chapter of 
Yéjfiavalkya will convince the reader who has the slightest knowledge 
of Hindu society as it exists, that Yájüavalkya's penances are now 
merely nominal caricatures of an ideal society which probably had. 
no existence at any period beyond the mind of the writer of that 
digest; but which is certainly entirely inapplicable to the Aryan 
40 Society as it exists at the present day. The sale of salt is now carried 
on by the highest class of Bréhmanas, whereas according to Y4jfavalkya 


2 Yájfinvalkya, ch. iii v. 40, see Part II. p. 248. 


INTRODUCTION: xli 


and other Smritis, such a vendor ought to lose his caste and be turned 
out of the community (Y&j. chap. iii, 40). 

Even courts of law have had to divide the profits of such immoral 
trades conducted by Bráhmanas. The earliest instance I can lay my 
hands on is the case of Jye Narain Mookerjee v. Bul Ram Rai.! The 
Judges before deciding it put the following question to the Pandits :— 
“Tf two Brahmins engage in a partnership in trading in wine, is 
this species of trade correct or not according to the Shasters current in 
Bengal and Hindustan? And if it be improper, can one partner sue : 
the other for a share of the profits?" The Pandits gave the following 10 `` 
answer: “ According to the Skasters, it is not proper for Bráhmins 
io trade in wine. If, however, two Bráhmins have acquired wealth 
by matters prohibited by the Shaster, the share of each in the said 
wealth is equal.” A decree was accordingly passed by the court 
ordering the sharing of gains made by trafficking, which had been 
prohibited by the Vedas, Smritis, and Puránas. 

Almost all, if not all, the above offences are now expiated by giving 
Dna. On this point, Parásara's views are most prevalent. "That 
sage, as we:know, was one of the last rishis or seers amongst a long line 
of Hindu law-givers ; and looking to the present aspect of affairs, one is 20 
almost inclined to take his exposition of the law as prophetic. For 
expiation of almost all offences is, according to him, confined to the 
different kinds of déna (gift) not only to Bréhmanas, but even to cows. 

Two more sources of the written Dharma$ástra have stil to be 
mentioned, as they largely affect the present dchdra (practice) of the 
people. The first of these are the Tantras. Smritis themselves are 
sometimes called Tantras.? The Tantras as they are denominated by 
modern writers, are a distinct class of ancient works, which play a very 
important part in the popular worship and ceremonial of the Áryans. 

Into their antiquity and history Ido not now propose to enter. Their 30 
authority is recognised by the people, and some of them have been 
already noted in the previous portions of this Introduction. Kamalákara 
tries to make out that the Tantras are only to be recognised so far as | 
they are not opposed ; but he does not say to what. And he. is obliged 

to incorporate them into his digest because they are observed by the 
people. The number of Tantras is very great. Mr. Colebrooke 
enumerates* only twenty-six. Many of these are not very widely 
known. Many are devoted to the worship of Devi ; but there are also 


1 Caleutta S. D. Rep., IV, 84. E HD 
5 See Brihaspati cited by the Víramitrodaya, 1. 195, p. 2 line 4 ; Tiddha-Sats- 40 . 


tápa’s first verse runs thus : वृद्धातातपप्रोक्तं स्शृतितंत्रं विनिश्चितं || संक्षेपेण वक्ष्यामि याव- 
दर्थोपलब्धये || 


5 Nirnayasindhu, Parichchheda 2nd, leaf 38, p. 1, lines 5—7. 
* Life and Essays of H. T. Colebrooke, vol. III. p. 165. 
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tantras devoted to the worship of Siva, Vishnu, and other deities. 
The different Yámalas, the Damara, Meru, and Saradá Tilaka ave 
largely used. The Tantra Sára of Maha-Mahopádhyáya Krishnénenda 
Vagisabhattichérya gives a list of 67.! The Agni Purána treats of the 
Tantra worship in its various aspects.? The old catalogue of the 
Bengal Asiatic Society published in 1838 gives a list of 114 Tantra 
works, and Dr. Rájendrálál Mitra's valuable volumes supply a larger 
number. The people consider this department of literature as peculiarly 
sacred, and in the case of some private collections, lists of Tantras are 
not supplied to strangers. This is howevera large and yet comparatively 
unexplored field, which must be further looked into. 

Another source of the Dharmasástra are the Pancharátras, which the 
Viramitrodaya in the Áchárádhyáya mentions as equal to the Smritis.5 
The ceremonial of the Pancharátres is largely followed by the people, 
particularly. by the Vishgava communities in various parts of India. 


1 Tantras named in Tantrasára :— 


l. Sirasangrahah. | 35. Dakshina-Murti-Sanhita. 
2. Yoginitantram. ; 96. Siddhayámalah. 
3. Ganeshavimarsini. 37. Bháütabhairavam. 
4. Siddhayamalam. 38. Sachhandabhairavam. 
5. Matsya Süktam. 39. Bhairavitantram. 
6. Taravildsah. 40. Kalitantram. 
7. Varahitantram. 41. Viratantram. 
8. Ramarchana Chandrika. 42. Kumáritantram. 
9. Pingalátantram. 43. Chámundstantram. 
10. Visva-Sdrah. 44. Nilatantram. 
1l. Mundamálétantram. 45. Phetkáriyatantram. 
12. Rudrayámalam. 46. Bhairavatantram. 
I3. Gnutamiyam. | 47. Uttaratantram. 
14. Brihatgautamiyen. 48. Svatantratantram. 
16. Tantrarajah. . 49. Somabhnjangavalli. 
16. Yoginirhadayam. $0. Somabhujangárani. 
17. Ag astisanhitá. 51. Srivikrama. 
18. Kularnavah. 52. Sivagama. 
19. Visuddhegvartantrain, 53. Samayáchára. ` 
20. Nariyankalpah. 54. Brahmha-Sanhita. 
21. Saradatilakah. 55. Kalávaliyam. 
22. Kulavali. 56. Deviyámalah. 
23. Yamalah. 57. Bhütadamaram. 
24. Diksh4nibandhah. 58. Svayambhuvamatra Kataatram. 
25. Bhavapradipah. $9. Bhávachüdámanih. . 
26. Kálachüdámanih. 60. Bráhmha-Sanbita. 
27. Nandikesvarasanhitá. 61. Siddhu Sarsvatam. 
28. Jiánárnavah. 62. Navarátra Svarah. 
29. "Tripurá sára-Samneheliayah. 63. Ekavirakalpah. 
30. Nibandhah. 64. . Kumárikalpah. 
3l. Kalpah, 65. "Tárárnavah. 
32. Nár&yanatantram. 66. Kalikramah 
33. Mantradevaprakásiká. 67. Bhutádámaran. 


94. Prapancha-Sárah. 


2 Agni Purana, see vol. J. chapters 22 to 39, 
106 of the same volume ; Cal. ed. 


and vol. II. pp. 277—981, pp. 102— 


3 See Agni Purina vol. I., chapter 39, pp. 114—116 Cal. ed. Narada Pancharntra, 


Cal. ed. 1865. 
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The next source of Dharmagastra which I have now to consider 
is that of usage or custom. In regard to this branch of law, 
I am inclined to hold that this has always been the main sonrce of the 
Aryan law from the earliest times ; and that our Smritis and Puránas, 
so far as they relate to the Dharmasástra, have been merely the records 
of customs that existed in those days. Thus, as the different Smritis 
were compiled, they served merely to record the changes in the 
customs of the people that took place from time to time ; and where 
the ideas of the people were even then not definite, the compilers and 
treatise-writers had to leave the subjects unprovided for. 10 

The series of Smritis appears to end with ParáSara, who has happily 
for India had the good fortune of having & commentator of such 
eminent sanctity and learning as Mádhava oe subsequent to the 
Smriti and Sátra makers are not styled rishis. Their peculiar title is 
that of Bháshyakáras or Tikákáras (commentators) or Nibandhakéras 
(treatise writers). As such, their authority as the declarers of the law 
for the period for which they wrote has been generally accepted, and, 
in the nature of things, it was right that it should be so. ‘Because, 
although it is often the fashion to consider society in India as 
stationary, in point of fact it never has been so. There is no doubt 20 
that during countless revolutions, the religious skeleton has remained 
the same. Notwithstanding the layer upon layer of worldly varnish 
that has been applied to the Aryan character in India, there is still a 
strong ancient spiritual element at the core. The descendants of 
the jee who worshipped the Svetadvipa (white-island) as the 
residence of the devotees of Vishnu at the time of the Rámáyana, or 
of. their successors who sacrificed in the Naimisha forest on the banks 
of the Yamuné ; or, if we rise yet higher, of those who, by their morning 
Saura hymns, propitiated Savitá (the Supreme Being) as the eternal 
representative of the Universal Spirit, still remain, preserving, as far as 80 
they can, the traditions of their gods and of their race. An example of 
this conservatism is to be found in one of the simplest of Vedic observ- 
ances. In reading the Rig-Veda, certain Richs' of the third Mandala, 
wherein Vásishtha was cursed by Vi$vámitra, are considered as 
improper for the Vásishthas to hear. Accordingly they are still avoided 
by those who bear the generic name of Vásishtha. These Bráhmanas 
will leave the place while that portion of the Veda is being chanted. 
While so strict in keeping up such comparatively unimportant observ- 
ances, they are utterly regardless of others much more weighty; and 
where the daily concerns of life have necessitated changes, they have 40 
been freely made, sometimes on the basis of old practices, at other 
times by their analogy near or remote, and on some occasicns in entire 


+ Ashtuka iii, Adhydya iii, Varga 23, (Max Miiller’s ed. vol. IT. pp. 935—939). 
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opposition to the old usages. All the changes that have been thus 
worked out, are founded on custom. 


This pre-eminence of custom and usage is fonnded on the highest 
authorities. Some of these are noted in the Appendices. I shall now 
add a few more to show that custom, as such, is held to be law. The 
Mahábhárstta has been already cited. Other passages from the same 
great work support the above proposition :— 

Vanaparva, Adhydya 150 v. 28 (leaf 150, p. 1) :— 

आचारसंभवो धर्मो धर्मे वेदाः प्रतिष्ठिताः ॥| वेदैयज्ञाः समुत्पन्ना aar: प्रतिष्ठिताः || २८ I 

10 Translation : Dharma is derived from áchára (practice or usage), &c. 

Again, further on in the same parva, we have the following reply 

of king Dharmarája to the god of justice :— 


महाभारत वनपवे भ० ALR शो० ११७, To २०९, To २ 
तको 3प्रतिष्ठ: श्रुतयो विभिन्ना नेको ऋषियेस्य मतं प्रमाणम्‌ || 
धमेस्य aed निहितं गुहायां महाजनों येन गतः स पंथा: || १७ ॥ 

Translation :—Reasoning is uncertain. The Srutis are conflicting. There is not s- 
single sage whose doctrine is an [unimpeachable] authority. The essence of Dharma is. 
placed in a cave [i. e. is inaccessible]. That path is the [proper] one hy which great 
men have gone. 

90 Comment by Nilakantha :— तर्क इति अप्रतिष्ठः निणेयझून्यः श्रतयोपि विभिन्नाः परस्परविरुद्धा- 
Sata: मुनयोपि तद्रयाख्यातारस्तादृ्ा एव addag धर्मेशञा्रादितिद्यासु भरममकृत्वा बहुजन- 
संमतमेव भागेमनुसरेदित्यथः || १७ || 

Translation :—Tarka, &c. [is] not conclusive. The Srutis also are Vibhinnáh, $. e. 
promulgate doctrines opposed to-each other's. The sages also, who are their com- 
mentators, are of the same type. Therefore without making any effort (to be versed) . 
in the innumerable branches of learning, such as the Dharmaéastra, and others, one 
should follow that path only which is approved of by the majority of the people. 

Mann’s code lays down usags as one of the sources of law.! The 
customs of districts, tribes and families are directed to be observed. 

80 * The way of the good by which a man’s parents and grandparents 
have gone, should be trodden by him ; so that ie will not be harmed.’ 
The king is to decide according to the cnstoms of countries, castes, 
and families.? _ ' 

Yájnavalkya himself advises to the same effect.* 

Vijüáne$vara, in discussing the question whether vv. 118 and 119 
ch. fi. १६]. contain a new commandment or the recita! of an existing 
cnstom, holds that it is a new one, and he assigns the following reason 
for his decision :— लोकसिंद्धस्या नुवादकान्येव प्रायेणास्मिन्प्रकरणे वचनानि || 

Translation :— The texts in this Section |i. e. the one on succession and partition] are 


40 mostly recitals of what [actually] prevails in the world [see Mit. ch. 1.1. 50 p. 1 
Stokes’ H. L. B. p. 387 1. 26—28] 


1 See Manu I., 108—110, 118 ; IL, 6, 12, 18 ; IV., 155—158, 178 ; VIII., 3, 41. 

* Manu, VIII., 3, see Kulláka's Comments, 1. 122, p. 2 

3 See above ch. i. v. 7 (p. 159) ; eh. i. vv. 341, 342 (p. 198); ch. i. vv. 360, 361 
(p. 200) ; ch. ii. v.-5 (p. 201) ; eh. ii. v. 186 (p. 230) : 
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The Víramitrodaya in his disquisition on the temporal nature of pro- 
prietary right says that even vv. 135, 186, ch. ii. Yáj. do nothing more 
than embody the existing custom in respect to succession. In support 
of the above, Mitra Misra says :— ग्रायेण व्यवहारस्यृतीनां लोकसिद्धाथोनुवादक- 
तमिति सकलनिबन्डभिराभिधामातू | Translation :—For all  treatise-writers consider 
Smritis on Vyavahára (civil law) as [simply ] reciting customs recognised by the people 
(See Vir. 1. 164 p. 1. 1. 11.]' 

Nílakantha in the Vyavahára Mayükha proposes the same view ; and 
he compares * civil law" to grammar as being based on usage. 

Adherence to the customs observed by one's forefathers is enjoined 10 
in the Rig-veda.5 

Brihaspati mentions popular customs as one ofthe sonrces of sub- 
stantivelaw in the following text :--देदास्थित्यानुमानेन नेगमानुमतेन च। क्रियते निणे- 
qaa व्यवहारस्तु कथ्यते || Translation :—-“ Where the decision is given in 
accordance with the customs of the conntry, reasoning, and the connsel 
of the Naígamas (the lay public), it is called Vyavahára (civil law) 

This mode of decision is called charitrá (usage) which the same 
sage thus defines :—qgeraag येन धर्म्यं वा$धम्येमेव वा | देशस्याचरणं नित्ये चरित्रं तद्धि की- 
विततम्‌. Translation :— Whatever is practised by one, whether proper or 
improper, is termed charitrá [if it is consonant to) the usual custom 20 
of the couutry.”* It will appear from this text that our indigenous 
law does not support the English law in respect to custom, that it must, 
be of a certain kind before it can be upheld. I must take occasion ' 
here to remark that it is wrong in my opinion to apply English rules. 
of custom to the determination of our native usages. 

An achárá (usage) accepted by a community becomes dharma (law). 
Yéjtiavalkya says (chap. i. 156) that even dharma itself, if opposed to the 
nsages and wishes of the people, is not to be practised. The ordinary 
digests teem with examples where even religious ceremonial in mary 
branches has been thus modified. One example will suffice to show how 30 
far usage.can go in this direction. It is the festival of the Holi, with 
which all are quite familiar. The passage is from the Vratardja : leaf 
246, p. 1:— 

“Gita, अखक्याभयसंत्रस्तैः कृता at होलि बालिदीः | अतस्त्वां पूजयिष्यामि भूते भूतिभदा 
भव ॥ इति होलिकानिणेयः | 


Translation :—The worship-hymn is—Thou art made by fools distressed by the fear 
of Asrikt (a demon). Therefore I shall worship thee. Oh spirit, give us prosperity.” 


This applies to the whole of India, without any ‘exception. The Holf 


* Compare Mit. ch. ii. 1. 47 p. 111. 3, 4 ; and its translation ; Stokes’ H. L. B. pp. 
871, 372 (ch. i. sec. T ra. 14.) 40 
४ See below p. 85 a 18—22 

3 See Mandala V 30, 3 pp. 422 and 423 below, where the passage is translated 
and the remarks of the Sh mskárakaustubba thereon given at p. 423 ll. 7—11 
* See these texts cited by MÁdhava in the opening part of his Vyavahára Madhava (MS.) 


xlvi INTRODUCTION. 


may not be moral and legal from the Christian point of view ; but it is 
moral and legal from the Hindu stand-point. 


The Smriti-Ratnákara of Venkanáth quotes the following passage 
(from the Mahábhárata ?) in support of family usage superseding expresa 
texts :— 


यत्र manaira सवेकमंसु भारत | उदिते$ नदिते चैव होमे भेदो यथा भवेत्‌ || तस्मात्कुलक्रमा- 
यातमाचारं त्वाचेरेदुधः | स गरीयान्महाबाहो सववेशज्ञाल्नोदितादापे || 


Translation :—Oh Bharata, since the precepts of Sastras are conflicting in respect 

of all rites, as for instance a sacrifice is ordained [by some] after sunrise, and [by 

10 others] before sunrise, a wise inan shonld followthe hereditary observances of his 

family, Oh! Mahdbaho (one witha powerful arm!) such usage is superior to the 
commandments of all the Sastras together 


Again, in support of the usage of the country, Devala is thus cited 
by the same authority :--आदीौ तावददेशधर्मोः विचिन्त्यो देश देशे या स्थितिः सैव कायौ । 
लोकाद्वि्टं पण्डिता वयन्ति दैवज्ञो ऽतो लोकमार्गेण यायात्‌ || येष॒ देशेषु ये देवा येषु Vary ये द्विजाः | 
येषु देशेषु यच्छोचं याश्च यत्रत्यमृत्तिकाः || येषु देशेषु यत्तोयं धमोचारश्च याददाः | तत्र तान्नावमन्येत 
धमेस्तत्रेव तादः || 

Translation :—The usage of the conntry should first be attended to; that which is 
observed in the country shonld alone be observed. Wise men abstain from what is hated 

20 by the people ; a wise man should go by the pag) of the people [४. e. follow popular 
usage]. The deities, the Brahmanas, the [notions of] purity, the [kinds of] earth, the 
water, and the religious observances of a country should not be ridiculed in that 

‘country ; for that is the law of that country. 

What constitutes sadáchára (usage) is mentioned both by Manu and 
Yájüavalkya among the sources of law, and the definition given thereof 
by the Chaturviméatimata runs as follows :— 


यरिमिन्देशे य आचारः पारम्पयक्रमागतः | वर्णानां किल सर्वेषां स सदाचार उच्यते || 
Translation :—That nsage which has prevailed ina country through several genera- 
tions in all classes is termed Saddckdra (usage of the learned). 


30 MANU. 


In Appendix IL, all the Smritis mentioned in Yijfiavalkya 
(I. 4—5), with the exception of Manu aud Yájfiavalkya, have been 
noticed. On these last two, I have now to offer a few brief remarks. 
Manu is the oldest lawgiver of the Indian Áryas.! His mention by the 
Sruti is evidence of his antiquity. From the Vedas down to the 
Puranas, Manu and his Dharmaséstra are always appealed to as the chief 


1 Manu II.7. See Kullüka's Comments, 1. 14 p. 2; Pará&ara Madhava, chap. 
i. v. 2(MS.) The Veda itself attests to the pre-eminence of Manu. ak किञ्चन मनुरव- 


qaf: Translation :— ‘Whatever Manu says is medicine.’ Angirá (cited by Nila- 
TART g y 


* 40 kantha in the Saiiskara Mayukha)—मन्वर्थीविपरीता तु या स्मृतिः सा (aqaa ranslatian : 
—That Smriti which is opposed to tbe sense of Manu, is extinguished. 
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guides, Pavásara (Lughu, Adhyáya L, vv. 23, 24, Cal. ed., p. 8, vol. TI) 
says distinctly :— 
कृते हु मानवा धमोखेतायां गौतमाः स्प्रताः ॥ छपरे शाक्कुलेखिताः कले पाराझराः स्मृताः ॥ 

Translation: In the Krita [age] the Manava-dharma ; in the Treta, those remem- 
bered by Gautama; in the Drápara, those by Sankbs and Likhita ; and in the Kal 
[age], those remembered by Parásara. - 

There have been various Manus. Some have been rishis, and others 
kings. he kings are 14 in number, each presiding over a cycle called 
Manavantara. The great Rishi Manu appears to be one of the family, of 
Visvámitra (Samskárakaustubha, l. 189, p. 2 and 1. 195, p. 102). One 10 
of the Gotras of the Kshatriyas is that of Mánava. (Ásvaláyana Srauta 
Stra, second half, 6, 15, 5, p. 885,! Cal. ed.) Mánava appears as 
a sub-branch of the Maitrayani Sákhá of the Black Yajur Veda. But 
there is little to connect the preseut Manu Smriti by Bhrign with the 
old Méaava Dharmaiástra. The copy of Manu now published with 
Kullika’s comments is itself imperfect. More manuscripts belonging 
to different families innst be collected; and the work examined with 
the help of other Nibaudhas. Having read over a large portion ofthe 
Mahábhárata, particularly the Vana, Sánti, aud Ánuiásanika parvas, 
I am inclined to hold that all the Smritis have drawn more or less 20 
upon this great storehouse of Aryau learning and history, and Bhrigu 
amongst the rest in compiling the present Manu Samhitá. 

From the followiug verse from the Skanda Purána, it will appear 
that four of the standard Smriti writers have drawu on the traditions 
of Sydyambhura Mann in compiling their codes :— 

“onidt नारुदीया च वाहेस्पत्पाद्विरस्यापे | स्वायम्भुवस्य शास्त्रस्य चतस्त्रः संहिता मताः di 

Translation :—There are four acknowledged versions of the law or Svayambhuva 
Manu, viz., those of Bhrigu, Narada, Brihaspati, and Angiras. 

How far Yajfiavalkya has drawn upon Manu may be seen to a certain 
extent from the footnotes to the translation in Part II. There are 30 
various commentaries on Manu, namely, by—(1) Bháruchi, (2) Visva- 
"8, (3) Dharanídhara, (4) Govindrája, (5) Sarvajiiandrdyana, (6) 
Medhátithí, (7) Madhava, and (8) Kullüka ; and it would be a valuable 
contributicn to Indian History to examine all these, and to edit the 
Mann Smriti, and explain its bearings as far as possible historically on 
the progress of Indian socicty. ‘There are two other works known by 
the name of Manu, namely, Bribat- Manu, and Vriddha-Mann. 


3 QGurucharitra, Adhyáya 26; also see Professor M. Müller's Hist. of Anc. Sansk. 
Lit. p. 370. While these pages were passing through the press, I received, from oue of 
my friends in Khándesh, a few Sátra works used by the Maitráyani Bháhmapas iu 40 
those parts. They are :—(1) Mánava-Grihya-Puruslia-Sütra : it consists of 2 Adhyayas, 
the first containing 23 Khandas, and the second, 18 Khandas ; (2) Váráha-Srauta-Sütra. 

14 Adhyáyas inclnding chayasa, Vajapeya, Rajasáya, and Aévamedha, and Váráha- 
Smerte-Stitra. 15 Adhváyas and 5 other Sections; (3) another V: »iha-G,ihya-Sütra: 
only 16 Khannas are available and in nse. 


xlviii INTRODUCTION. 
YÁJNAVALEYA. 


I now pass on to Yájüavalkya. There appear to be four versions 
under the names of Yájüavalkya, Yoga-Yájfüavalkya, Vriddha-Yájiüa- 
valkya and Brihat-Yájfiavalkya. Out of these, I propose to make a few 
notes on the first. This is edited by me in Part L, and translated in 
Part IL For the purposes of settling the text the following editions 
have been used! 

1. A lithographed edition by Shrídhar Lálji in the Jiifna Sangraha 
Press, Bombay, Saka year 1785 

10 2. Do. do. by Bápu Seta Hegishté in his own press, do. do. 

8. A quarto edition printed at Calcutta in 1818 A. C. 

4. A manuscript belonging to Rájírám Shástri Bodas, of the 
Elphinstone College, written in the hand of his grandfather. 


5. Dr. Stenzler's edition printed at Breslau in 1849 A. C. 
The following verses have been attributed by Nílakantha in his 


several Mayákas to Yájüavalkya. But they are not found in any of the 
above copies 


[In the Sanskára Maytikha—] 


स्वागतं चार्थिमिदृष्टा नाधीयीतिव वुद्धिमान्‌ | अध्यनुज्ञापिते तस्मिन्नाध्येतव्यं कर्थंचन || नाधीयीत 
20 इमक्शानान्ते ग्रामान्ते गोव्रजेपि वा || वार्सत्वा मैथुन वासः श्राद्धिकं प्रतिगृह्य च || न विवादे न कलहे 
न सेनायां न सङ्करे || न मुक्तमात्रे नाजा्गे न वमित्वा न भुक्तके ॥ भ. १ छी. ४९ 
ग्रहणोद्वाहसंकान्तियात्रार्ति T ॥ खानं नोमित्तिकं जञेयं रात्रावपि न सेव्यते || 
[In the Shráddha-Mayükha—] 
भातृप्रेस्तु पवित्राणि जावा पूव जपं तथेति NEA 
यस्य संवन्सरादवोळ्‌ सपिंडीकरणं भवेत्‌ || तस्याप्यन्नं सोदकुंभं दद्यात्संवत्सरं द्विजः | ७१।८ 


1I have carefully compared my edition with the Calcutta one, and the following is 

the result :— 

Ch. I.—The number of verses here is 368, while in my edition it is 3674. This 
difference is due to there beiug one additional verse in the Calcutta edition, viz., 

30 the 246th, and verse 232 being made up of three hemistichs. In regard to the 
additional verse (246th) it may be noted that it was uot found in any of the 
four copies that I consulted; and a reference to Vijiiénedvara’s gloss, where 
this is not commented on, leads me to think that Vij. did not accept this as a 
verse of Yáj. The last words of Vij. in his comment on v. 245 according to 
the Calcutta edition, says : जपेदित्यन्वयः If v. 246 had been commented on by Vij., 
this gloss should have occurred at the end uf that verse. 

Ch. I1.—The Calcutta edition has three additional verses as compared with my 
edition, viz., the 30th, 71st and 122nd. The first is attribnted to Nárada by 
Nílakantha (see Part I. p. 2 line 29 with note), and the second also to Nárada 

40 by the Vir. (see 1. 47 p. 2). So is the third by Aparárka (see ch. ii. 1. 41 p. 1 
line l in my MS. copy) 

Ch. III.—The Calcutta edition has one verse less than my edition, because after 
verse 284 it omits one beginning with मिथ्या which is commented on by Vij 
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[In the D4na-Maytkha—] 


यादि वाग्यमळोपः स्थाब्जपादिषु कथंचन | व्याहरेद्रेष्णवे Wd स्मरेद्वा विष्णुम्यर्यं || रोड पिन्रासु- 
शान्‌ मंत्रांसथा चेवाभिचारिकान्‌ | व्यादत्यालभ्य चात्मानमपः सष्टान्यदाचरंत्‌ ॥ आवं Seay quer 
बिनियांगं तथेव च || वोदेतव्यं प्रयत्नेन ब्राह्मणं च विशेषतः || 

{In the Práyaschitta-Mayükha—] 

औषधं स्नेहमाहारे ददद्वोब्राह्मणे द्विजः | दीयमाने विपत्तिः स्यान्न स प्रन Baz | तथा ॥ 
दांहछेदशिराभेदप्रयो गैरुपकुर्वतां || Barat गोहेताथे तु प्रायशित्त न विद्यते |] यतिश्च ब्रह्मचारी च 
पद्दाज्ञसामिनावुमी ॥ तयोरज्न॑ न भोक्तव्यं मुक्त्वा चान्द्रायणं चरेत्‌ || चाण्ड,लगुल्कसम्ने AT. 
रतिकादिकान्‌ | महापातकिनः सट्टा द्विजः खायत्सवेलकः | 

Either Nílakantha found more copious and correct MSS. of Yájña- 10 
valkya than have been available to his successors; or the verses may 
exist in one of the other three versions above alluded to. This is a 
point to be cleared up by further investigation. 


The reasons which induced me to select Ydjfiavalkya from amongst 
the other Smritis for translation were two:—First, that it contained 
the origin of the celebrated commentary of Vijüáne£vara, a very small 
portion of which was first translated by Mr. H. T. Colebrooke, and 
published under the auspices of the Government of Bengal in 1810. 
And second, that it presents in a small compass the summary of 
Smriti learning of the middle or second epoch. - By publishing the 20 
whole of Yájüavalkya, I wish to point out how small a portion of text- 
law is Accessible to our administrators and on what a narrow basis a 
large superstructure is beiug suddenly raised. What is now accepted 
by the Courts as the Mitákshará, is a translation of Vijiidnesvara’s 
comments on 36 verses of Y ijiavalkya chapter II., (Dayabhdya section.) 
the total number of verses in that chapter being 307,and in the entire 
work, 1009. Yájnavalkya himself is only one of the numerous Swriti- 
kérs, and his authority outside his own Sakhé is of no peculiar 
importance. 


The publication of the Sanskrit work in 1813, and a cranslation of 30 
the Dáyabhága section under the auspices of Government, stamped it 
at once with importance, being an official publication, The Miták- 
shard, and the few other treatises which were translated about that time 
being the only works accessible as a rule to the European readers, they 
have formed the law literature of the higher judiciary of the country 


1 J subjoin a list of Translations prepared and publjshed in the different Presidcueies:— 

Manu Smriti by Brigu [Institutes of. Hindu Law, or the Ordinances of Manu 
according to the gloss of Kuilika,] translated by Sir W. Jones: London, 1807 [Jones’ 
works, Edition in 13 vola.] 

Jímütaváhana's Dayabhaga translated by H. T. Colebrooke, Esq: : Calcutta, 1810. 40 

Yájfüavalkya, chap. TI. verses 134—149, with Vijliánesvara's Comment entitied 
Mitákshará, translated by H. T. Colebrooke, Esq. : Calcutta, 1810. 

Jagannath's Digest translated by H. T. Colebrooke, Esq. : London, 1801, 

H 
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European scholars too, as for example Dr. Bühler, seem to adopt tho 
view that a few publications! approved of by courts are alone to be 
considered as guides iu settling the Hiudu law. Thus, according to 
him, even so late as 1868, the Mitakshara of Vijnávesvara, the Mayn- 
kha, and the Nirnayasindhu were the only recognised official guides. 
The original object of publication of the entire Mitákshará by Govern- 
ment, and of a trauslation of a.small extract of thirty-six verses, with 
comments, was thus apparently forgotten, and what was nothing more 
than an introduction is now by some looked upon as the entire repository 
10 of Hindu law. In my opinion this isa grave error. Yájüavalkya is 
one of the exponents of Hindu law; and VijüánesSvara's Mitákshará is 
an excellent commentary thereon. But to say that it is the whole Hindu 
law, and is accepted by the people as such, is not at all correct. In 
order to promote a more just appreciation of the study of Hindu law, 
and to correct mauy erroneous impressions, I have here given Yáijíia- 
valkya as a specimen, and in the above brief sketch I have attempted 
to shew the vast field which Hindu law really occupies ; and further, to 
illustrate some of the difficulties which have been raised by a necessarily 
partial application of isolated texts, I have thrown into the form of 
20 Appendices some remarks bearing upon certain prominent topics of 
Hindulaw. Iam aware that in so doing I have not entered very fully 
into the subject; but I have been uuable to do more, both my time and 
space having been limited. It may be that in the opinion of some, some 
of the topics indicated in the Introduction may have no direct bearing on 


Dattaka Mimansa of Nanda Pandit and Dattaka Chandrika of Kubera. Translated 
by J. C. C. Sutherland, Esq. : Calcutta, 1821; Madras, 1825. 
Dayakrama Sangraha of Srikrishna Tarkálankára, trauslated by P. M. Wynch, Esq. : 
Calcutta, 1818 
Selected verses from the First and Second Books of Yájfíavalkya. Translated by 
90 Dr. E. Roér and W. N. Montriou, Esq. : Calcutta, 1859 
Viváda Chintamani by Prosono Coomar Tagore, Calcutta, 1863 (?) 
Vyavahara Mayükha, Sanskrit oblong edition, published by order of Government in 
A. C. 1826 (Bombay) 
English Translation (except of the Chapter on Ordeals) of H. Borradaile, 
Esq., published under the authority of Government: Surat, i827 (Bombay). 
and of the Vyavahárádhyaya of the Mitakshara into Marathi; litho- 
graphed by order of Government in A. C. 1846. 
Smriti Chandrika [Dayabbaga] of Devanna-bhatta translated by Krishna Sawmy 
Iyer : Madras, 1866 
40  Dáyavibhága from the Parásara Madhava. Translated by A. C. Burnell, Esq., Ph. D 
Madras, 1868 
Varadardja’s Vyavahára Nirnaya, The Law of Partition and Succession from the 
MS. Sanskrit Text of, by A. C. Buruell, Esq., Ph. D. : Mangalore, 1872. 
Dayadas-a&loki. Romanised text with an English Translation, by A. C. Burnel, 
Esq., Ph. D. : Mangalore, 1675. 
1 Seethe note at p. 54 to the Maráthi Digest entitled Hindn Dharma Sastra, by 
Jafardana Sakharam Gadgil, B.A. : 1868 ; and preface p. 5. 
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Hindu law as administered by Courts. But apart from their value as 
integral elements composing the Hindu Dharmasástra, and as such 
necessary to a proper understanding of the whole subject, they bear 
very considerably on all questions of partition, succession, alienation 
and contracts. Toa right apprehension and elucidation of these, the 
whole of the Purénic and the customary law becomes useful; and the 
publication of Yéjfiavalky., becomes serviceable—first, by way of com- 
parison of what has been done, with what yet remains undone even in 
the limited work of translation, on the basis on which we have been 
going on ; secondly, he is also serviceable as a guide to what may be 
called the second stage of Smriti literature. That the work of Yájtia- 
valkya as it exists is not his own production may, I think, be now 
taken as proved. Vijfianesvara himself admits! that it is'a compendium 
by a follower of Yájüavalkya. Mitra Misra in the Viramitrodaya’ 
supports the same conclusion. Being ५ work composed in times subse- 
quent to the time of Yájüavalkya, the compiler of the epitome draws 
upon other Smriti writers, although his own distinctive opinions are 
chiefly advocated. From its condensed and often enigmatic style and 
for other reasons I consider this to be either the last or one of the last 
works of the second epoch in the growth of the Dharmaséstra literature. 
I shall now proceed to say something about Yájüavalkya, and the 
composition, chronology, &c. of the Smriti which bears his name. 


The Smriti itself, though based on the views »f some Rishi named 
Y4jfiavalkya, draws upon other writers whom it names, and Vijfignes- 
vara distinctly says that the mention of those writers is illust.ative and 
not exhaustive of the number of those to whom the Dharmaséstra 
of the Áryas owes its origin. From an examination of the Yájfiavalkya 
Smriti and its comparison with others. I may roughly state that I 
consider it to be later than Manu, Vasishtha, Gautama, Sankha, Likhita, 
and Háríta, nearly contemporaneons with Vishnu, and prior to 
Pará$ara and others. It does not seem to have at any one time formed 
the distinctive basis of the Aryan law, like Manu, Gautama, Sankha, 
Likhita and Par&gara; but as bearing the impress of the leading 
exponent of the doctrines of the White Yajurveda, it formed the 
principal guide of the fifteen Sdkhds of that Veda. These Sdkids, as 
we find from the Charana Vyüha and other authorities, have chiefly 
predominated in the countries to the north of the Narmadá. And 


1 See Vijfiáne$vnra's Commentary on v. 1 ch. 1. (Mit. ch. i. p. 11. 1) where he 
ays :-याज्ञवल्क्यशिष्यः कञचन्प्रभो्ररूपं याझवल्क्यभणीतं weet साङ्केप्य कथयामास यथा 
मनुनोक्तं WT: | 

3 The Viramitrodaya in its introductory comment on v. ] chap. i. of Y4jflavalkya 
says :--इह हि भगवतां महर्षियाशवल्क्येन लोकहिताय प्रणीतं where तच्छिष्पप्रवरो मानवं भगुरिव 
प्रभ्ोनरभबन्धेन सद्भिप्य वक्तं स्तौति. 
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hence the greater prevalence of Yájüavalkya's doctrines amongst the 
followers. of these Séirhds in the Northern courts, where there have been 
Vajasaneyi priests. The Vijasaneyins claim Yájüavalkya as their 
great dckdvya. In this connection the following questions suggest 
themselves:— Who was Yijfinvalkya ; aud when did he live? When was 
the present Smriti composed ? 

From an examination of the Aryan authorities, ib appears there 
were many Yfjitavalkyas living at different times, and that Yájna- 
valkya, like Janaka, is the title or surname of a class, and not the 

10 name of an individual. Except on such a hypothesis, all the facts in 
reference to Y3jüavalkya and other Rishis, and Janaka and similar 
other kings, cannet be reconciled, 

Beginning with the Vedic period, and the Mantra literature of the 
Rig-veda, we do not find such a person as Yájüavalkya mentioned 
therein. Nor is he fonnd in the Rig-Brihmanas. Coming to the 
Stitras of the Rig-veda, Yijiiavalkya is not mentioned by Ásvaláyana, 
one of the earliest Sütra authors of the Rig-veda either in his Grihya or 

Srauta Sátra. The followers of Rig-veda, however, in their daily 
Brahua-Yájia at the present day repeat the following quarter of the 

20 first verse of the Yajftavalkys Smriti after the initial verses or texts of 
the four Vedas (including Brálimanis), the six Vedángas, and when 
the reciter comes to the Smyitis and before he proceeds to the Puránas :! 
atu याज्ञकन्यस्‌ ॥ 

The original text of Ásvaláyana has no reference to any Smriti; and 
the above passage from Yájiavalkya has been added by the Prayoga- 
writers. Yájüavalkya therefore did not rank amongst the great Rishis 
in the time of A5valáyana (see the enumeration of Rishis at page 164 
of the same work). Going on to the next Veda—the Yajush, we find 
Yjüavalkya mentioned as a cotemporary of Janaka in the Bráhmana 

30 of the Taittiiya or the Black Yajurveda. Pursuing our course further 
on, Yájiavalkya comes prominently on the stage for the first time in 
connection with the Sukla or the White Yajurveda.? He is the Rishi 
of the Véjasaneyi branch of that portion of the Yajurveda. 

In Bribudiranyaka, an Upanishad of the White Yajurveda, Yéjfia- 
valkya holds discourse with one Janaka? and Maitreyi. Now, Janaka 
was a king of the Videhas,* and a cotemporary of Ráma and Dasaratha. 


1 Agvaldyana Grihya Sátra, Cal. 1369, p. 160 gives the following text of Ásvaláynna 
यजूषि सामान्यथर्वोङ्गिरसे ब्राह्मणानि कल्पान्‌ गाथा नाराशंसीरितिहासयुराणानीति ॥ ९ ॥ 
40 3 Brihadáranyaka Upanishad: (Cal. ed., p. 139) Adhydya i.,-Bráhmama iv., see 
* Sáyana's note; M. Müller's History of Sanskrit Lit. p. 329. 
3 Brihadáranyaka Upanishad, Adhydya v., Brakmana i. (Cal. edition p. 507.) 
+ He is mentione! in the Taittiriya Brahmana (Kanda iii, Adhydya x, enuváka 9, 
p. 753, Cal.) Sayana translates Vaidehoh as the king of the country named Videha. 
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In the Válmiki Rámáyaga, the history of Janaka, the marriage of his 
daughter with Ráma, king of Ayodhyé’s eldest son, is given. One of 
that Janaka's cotemporaries is Yájñavalkya Vijasaneyin. In the 
Brihadáranyaka Upanishad is given the discourse between Janaka and 
Yájiavalkya. This was in the Tretá age. In the Bhágavata Purána, 
we find an. account of the introduction of the Sukla Yajurveda which 
Yájiavalkya brought from the sun.! 


! Bhagavata Purána : XI, ४1, 73—76: gq उवाच | एवं स्ततः स भगवान्‌ वाजिरूपधरों- 
हारिः || यजूंब्ययातयामानि मुनये दात्मसादितः ॥ ७३ || यजाभरकरोच्छाखा दहापज्चच wey: | जगहु- 
वॉजसन्यर्ताः काण्वमाध्यन्दिनादयः (lev || 3033: सामगस्यासीत्सुमंतस्तनयो मनि: | sep 10 
तत्सुतस्ताभ्यामेकेकां प्राह संहिताम्‌ || ७५ || छुकमों चापि तच्छिष्यः सामवेदतरोंमहान्‌ || सहं 
संहेतामेदं चके सान्नां ततो द्विजः || ७६ || 

See to the same effect the following from the Vishnu Purana :—" यर्जेदतरोः झाखाः 
सप्तर्विदान्‌ महामने || वेदाम्पायननामासो व्यासशिष्यभअकार वै | शिष्येभ्यः भददौ ताञ्च जगृहुस्ते ऽभ्यनु- 
क्रमात्‌ | याज्कल्क्पस्त तस्पाभूद ब्रह्मरातसतो द्विजः | झिष्यः परमधर्मज्ञो gez tg: सदा | कअषियेथ 
महामेरोः समाजेष्वागभिष्यति | तस्य वै सप्तरात्रं ठु seen भविष्यात | पूर्वमेवं मुनिगणैः समयोऽयं कृतो 
द्विज || वैज्ञस्पायन एकस्तु तं व्यतिक्रान्तवांस्तदा | स्वस्रीयं बालक सो5थ परदघृष्टमघातयत्‌ । शिष्यानाह 
च भो शिष्या ब्रझहत्यापरं रतम्‌ | चरध्वं मत्कृते wd नविक्नाथमिद तथा | अथाह याज्ञवल्क्यस्तं किमेते- 
Agfa | BATT PTY ऽहमिदं रतम्‌ । ततः BAI गुरः ME याज्ञवल्क्यं महामुनिम्‌ 
मुच्यतां यच्वया ऽधीतं यतो विभावमानकः | निस्तेजसो Tecra यस्त्व ब्राह्मणपङ्गवान्‌ | तेन 20 
दिष्येण नार्थोऽस्ति ममाज्ञाभङ्गकारिणा | याञ्ञवल्क्यस्ततः प्राह भकत्यैतत्ते मयोदितम्‌ | ममाप्यलं 
स्वया त्वत्तो यदधीतं द्विज त्विदम्‌ | औपरादार उवाच | इत्थृष्का सुधिराक्तानि सरूपाणि यञ्गष्यथ। 
छदीयेत्वा ददौ तस्मै यथौ च स्वेच्छया मनिः | यजूष्पथ विद्रशनि याज्ञवल्क्येन वै द्विज | जग्रहस्तत्तिरी- 
भूतास्तित्तियास्तु च ते ततः । ब्रझ्हत्याबतं चीर्ण गुरुणा नोदितेस्त यैः | चरकाध्वर्यवस्ते त॒ चरणान्मु- 
निसत्तम | याज्ञवल्क्यो ऽवि मैत्रेय भ्राणायामपरायणः । तुष्टाव प्रणतः सूर्य. यजूंष्यामिलषंस्ततः | 
याज्ञवल्क्य उवाच || नमः सवित्रे द्वाराय मक्तेरमिततेजते | ऋग्यञ्ञःसामरूपाय त्रर्यधामात्मने नमः 
इत्यादि | qm उवाच | इत्येवमादिभिरत्वेवं स्तूयमानः स वै राविः | वाजिरूपधरः प्राह प्रीयमाणो ऽभि- 
वाञ्छितम्‌ | याज्ञत्रल्क्यस्तथा प्राह प्राणियल्य दिवाकरम्‌ | यजूंषि ताने मे देहि याने सत्त्ति न भे गरौ | 
परादार उवाच | एवमुक्तो ददौ तस्मै यजूंषि भगवान्‌ रावे: | अयातयामसंज्ञाने यानि नो वेत्ते तदृरुः | 
att यैरधीतानि तानि विमोर्दजीततम | वाजिनस्ते समाख्याताः सूयेआथोभवद्यत: | झाखामेदार्तु तेषां वे 30 
दशपञ्च च वाजिनाम्‌ | काय्वाद्यास्तु महाभागा याज्ञवल्क्यपवर्तिताः” 

Skanda Purána: Nagara Khanda : ततस्तस्य ददौ qui लाघिमानमदोधनम्‌ | विद्या हि 
तत्मभावाय सूतुटेनान्तरात्मना ॥ ततस्तं प्राह wo ममाश्वानां मविश्य वे | अभ्यासं कृरु विद्यानां 
चेदाध्ययनमाचर || मन्मुखाक्कह्मणभ्रे्ठ qw वाञ्छतम्‌ | न ते स्याधेन दोषोर्य मम रश्मिसमुद्भवः || 
एवमृक्तः स तेनाथ वाजिकर्ण समाश्रितः | ल्षमूत्वा पठन्‌ वेदान्‌ भार्ऊरस्य मुखात्ततः || एवं fae 
समापन्नो याज्ञवल्क्यो द्विजोत्तमः | कृत्वोयानिबदं चारुवेदार्यैः सकलेयुतम्‌ ॥ जनकाय नरेंद्राय व्याख्याय चः 
ततः परम्‌ । कात्यायनं gd प्राप्य वेदसूत्रस्थ कारकम्‌ || त्यत्का कलेवर॑'तत्र summis | 
तत्तेजो ब्रक्षणों गोत्रे योजयामास WR: || MRR PP SINR MG, 

See also Mahábhárata, Santi-parva; Adyháyas. 317—318, leaves 220—228 

Váyu-Purána:—sqpi-qpT कृतो व्यासः TRI: परन्तपः | द्वेपायन इति Swat विष्णोरंशः 40 
भ्रकीतितः || त्रझणा चोदितः सो$र्स्मिश्रेदं वक्तं WW | अथ शिष्यान्‌ स जग्राह चतुरो वेदकारणात्‌ |! 
dat च सुमन्तुं च वैराम्पायनमेव च। पैलं तेषां चतुर्थ त॒ पञ्चमं लोमहर्षणम्‌ ॥ अरखेदाश्वावकं 
पैलं जग्राह विधिवदाद्रिजम्‌ । यजुर्वेदभवक्तारं वैद्यम्यायनमेव च || जैमिर्नि ्ामवेदार्थश्रावकं सोन्वपद्यत | 
Tare झुमन्तुश्षिसत्तमम्‌ ॥ इतिहासपुराणस्य वाकोवाक्यस्य चेव हि | मां चेव प्रतिजग्राह 
भगवानीश्वरः प्रभु: ॥ एक आसौ्चजुवेदेस्तं चतुधौ व्यकल्पयत्‌ || .. ...... .... ........ 
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This bringing or introducing the White Yajurveda cannot be carried 
prior to the Dvápara or the third Yuga, For Vyása divided the Veda 
into four portions in that age.! Previously to that, there was one Veda 

चतर: संहिताः कृत्वा बाष्कलिद्रिजसत्तमः | शिष्यानध्यापयामास डाशूषाभिरतान्हितान |! बोध्य॑ तु 
प्रथमां शाखां द्वितीयामभिजावरम्‌ | पाराझरं तृतीयां त॒ याञ्चवल्क्यमथापरम्‌ || इन्द्रप्रमतिरेकं तं संहितां 
द्रिजसत्तमः | अध्यापयन्‌ महाभागं माकेण्डेयं यशास्विनम्‌ ||................................. 

जनकस्याधमेधे तु महानासीत्समागमः | ऋषीणां त TST तनाजग्म्रनेकरा: [| राजषेजेनकस्या- 
थ तं यज्ञं हि eras: | आगतान्‌ ब्राह्मणान्‌ दृष्टा जिज्ञासास्थाभवत्ततः ॥ कोन्वेषां ब्राह्मणः शेष्ठः कर्थं मे 
निश्चयो भवेत्‌ | हाते निश्चित्य मनसा बाह चक्रे जनाधिपः || गवां सहस्जमादाय स॒यर्णमधिकं ततः | 
10 म्रामान्‌ रत्नानि दासीश्च सनीन्प्राह नराधिपः || सवोनहं प्रपन्नीस्मि शिरसा श्रेष्ठभागिनः | यदेतदाहतं दिव्यं 
यो बः श्रेष्ठतमो भवेत्‌ || तस्मे तदुपनीतं हि विद्यावित्त द्विजात्तमाः | जनकस्य वचः श्रत्वा मनयस्ते श्रुति- 
क्षमाः [| CET धनं महासारं धनवृद्धचा जिघृक्षवः | स्पर्थयांच क्ृरन्योन्यं वेदज्ञानमदोल्वणाः [| मनसा गत- 
चित्तास्ते ममेदं धनमित्यृत | ममवैतन्न वान्यस्य त्राहि कि वा विकल्प्यते || इत्येवं धनदेषिण वादांअक्करने- 
HT: | तथान्यस्तत्र वै विद्वान्‌ ब्रह्मवाहसुतः कविः || याज्ञवल्क्यो महातेजास्तपस्वी ब्रक्षवित्तमः | ब्रह्मणों गा- 
त्समुत्पन्नो वाक्य॑ प्रोवाच सुस्वरं || req THAT धन मेतक्‌ गृहाण भो | नयस्व च र्हं वश्‍यमेतत्ना- 
स्त्यत्र संशयः || 

ऋषयस्त्वेकतः सर्वे, याज्ञवल्क्यस्तथैकतः | सर्वे ते मनयस्तेन याज्ञवल्क्येन धीमता || वादाः समभवं- 
स्तत्र धनहेतोमेहात्मनाम्‌ | एकैकशस्ततः PET नैवोत्तरमथाङ्गवन्‌ || तान्विजित्य मुनीन्‌ सवोन्‌ ब्रह्मरा- 
दिमैहादत्िः । झाकल्यामिति होवाच पदकतोरमंजसा || शाकल्य वद वक्तव्यं किध्यायन्नवतिष्ठसे || TST- 

90 स्त्वं जडमानेन वातध्वांतो यथा इतिः || एवं स धर्षितस्तेन रोषताम्रास्यलोचनः | प्रोवाच याज्ञवल्क्यं स 
परुषं मुनिसंनिधौ || त्वमर्मांस्तृणवत्कृत्वा तथैवान्यान्‌ द्विजोत्तमान्‌ | विद्याधनं महासारं स्वयंग्राहं जिघृ- 
क्षसि || शाकल्येनेवमक्तस्तु याज्ञवल्क्यः समश्रवीत्‌ || 

षडझीतिस्त्‌ येनोक्ताः संहिता यजुषां दभाः सिष्यभ्यः प्रददौ ताभ जगृहुस्ते विधानतः || एकस्तत्र TR- 
त्यक्तो याज्ञवल्क्यो महातपाः | षडर्शीतेथ्व तस्यापि संहितानां विकल्पकाः || सर्वेषामेव तेषां वे त्रिधा 
मेदाः प्रकीर्तिताः | विधाभेदास्त ते प्रोक्ता भेदेस्मित्नवमे शुभे || उदीच्या मध्यदेशाअ NEAT एथ- 
fog: | इयामायनिरुदीच्यानां प्रधानः संवभूवह || मध्यदेदाप्रतिष्ठानामारुणिः प्रथमः स्मृततः | आलांवे- 
रादिः धाच्यानां त्रयोदञ्थादयस्तु ते || इत्येते चरकाः प्रोक्ताः संहितावादिनां द्विजाः ॥ 

अहमेव चरिष्यामि fase मनयास्त्वमे | बल॑ चोत्यापायेष्यामि तपसा स्वेन भावितः ॥ एवमक्तस्तत 
शुद्धो याज्ञवल्क्यमथान्रवीत्‌ | उवाच यत्वयाधीतं सर्व प्रत्यपेयस्व मे | was: सरूपाणि ufu प्रददौ 

0 गुणैः | रुधिरेण तथाक्तानि छार्देत्वा ब्रक्षवित्तमः || ततः स ध्यानमास्थाय सूर्येमाराधयाहजा: । तत्सूर्य- 
ब्रह्म यच्छिन्नं ख॑ गत्वा यत्मतिशते।| ततो यानि गतान्यूर्ध्वं यजुष्यादित्यमंडलं| तानि तस्मै ददौ ge: gaia 
ब्रह्मरातये || अश्वरूपाय मातेण्डो याज्ञवल्क्याय धीमते | यजूंष्यधीयते यानि sem येन केन च || 
अश्वरूपाय दत्तानि ततस्ते वाजिनोभवन्‌ | अझहत्या त॒ येश्वीणों चरणाचरकाः स्मृताः || वेदाम्पायन- 
रिष्यास्ते चरकाः समृदाहताः || (MS-) 

? Bhágavata Purana, Skandba i., Adb. iv., vv. 14—24; leaf 10, p. 2 and l. 11, p. 1. 
द्वापरे समनुभाते तृतीये य॒गपयेये | जातः परादारायोगी वासध्यां कल्या हरेः || ११|| स कदाचित्सर- 

स्वत्या STE जलं शुचि । विविक्तदेश आसीन उदिते रविमण्डले || १५ | परावरज्ञः स ऋषिः 
कालेनाव्यक्तरंहसा | युगधर्मव्यतिकरं प्राप्तं भवि य॒गेस्रगे | १६ || भौतिकानां च भावानां झाक्तेप्हासं च 
तत्कृतम्‌ | अथदधानान्नि सत्वान्दमेंधान्‌ -हस्तितायृषः ॥ १७ | anterior जनान्वीक्ष्य मुनिर्दिव्येन चक्षुषा | 

40 सर्वेवणोंश्रमाणां यहध्यौ हितममोघदक्‌ | १८ | चातुहोँत्रं Haat प्रजानां वीक्ष्य वैदिकम्‌ | व्यदधाद्य- 
ज्ञसन्तत्यै वेदमेकं चतार्वधम्‌ || १९ || कग्यजःसामाथवीख्या वेदाश्चत्वार उद्धताः | इतिहासपुराणं च 
पंचमो वेद उच्यते || २० || तत्रग्वैदधर: पैलः सामगो SMA: काविः | वैदाम्पायन एवैको निष्णातो यजु- 
aaa ॥ २१ ॥ अधवौङ्गिरसामासीत्सुमन्तुदौरुणो मुनिः | इतिहासपुराणानां पिता मे रोमहर्षणः ॥ २२ ॥ 
त एत ऋषयो वेदे ae व्यस्यन्ननेकधा । दिष्ये: प्रतिष्यैस्तच्छिष्यैर्वेदाम्ते झञाखिनो ऽ भवन्‌ || २३ ॥ 
त एव वेदा दुर्मधेधोर्यते ger | एवं धकार भगवान्‌ व्यासः कृपणवत्सलः ॥ १४ ||. 
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alone, and one sacrificial fire.! The Yájüavalkya, who belongs to the 
Dvápara period, even if he were one and the same Yájñavalkya as the 
expounder of the White Yajurveda, could not have been the cotempo- 
rary of.Janaka Videha and Rima Da$arathí. The Yájüavalkya of the 
Dvápara must have lived after the Dv&para Yuga was well advanced, 
for it is then that the fourfold division of the ‘Veda is said to have been 
made. Whereas the cotemporary of Janaka Videha lived in the 
beginning of the Treta period, for it was at that time that that Janaka 
flourished. Again, another Y4jiiavalkya is mentioned as learning the 
Yoga from one of Réma’s descendants. (See the Bhágavata Purána 10 
ix. xii., 4.) This prince's pedigree stands thus :— 
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"This Hirányanábhah studied, it is said, the Yoga from Jaiminí, one 
of the first disciples of Vy4sa and the author of the Pürva-Mímánsá, 
and taught it to Yájüavalkya.? Again, Yíjüavalkya officiated as 
Adhvaryu at the great Rijastiya Yajfia kingly sacrifice of Yudhishthira.? 
And from tbe different officiating priests engaged in the ceremony 
there is reason to conclude that the Yájfiavalkya who introduced the 
White Yajurvéda was then the Adhvaryá; for all the followers of 
Yyása to whom the different Vedas were first taught by him, are 20 
named as officiating priests—Vyása himself acting as Bramhá.* 


1 Bhágavata Sk. ix. Adhy. xiv. v. 48, leaf 26. 

एक एव पुरा वेदः प्रणवः सबैवाङ्मयः | देवो नारायणो नान्य एको ऽभि्वैणे एव च || 

On this Srídhara observes :— 

पुरा कृतयुगे सवैवाइमयः wdret वाचां बीजभूतः प्रणव एक एव वेदः देवश्व नारायण एक एव अभिश्वेक 
एव लौकिकः वणेश्चेक एव हंसोनाम | 

2 Bhágava Purina, IX. xii 1—4. कुशस्य चातिथिस्तस्मान्तिषधर्तत्सृतो नभः | पुण्डरीकोऽथ 
तत्पुत्रः क्षमधन्वाऽभवत्ततः || || देवानीकस्ततोऽनीहः पारियात्रोथ तत्सुतः | ततो बलस्थलस्तस्मा- 
इजभानो$केसंभवः || २ || खगणस्तत्सुतस्तस्माद्वेधातिश्वाभवत्सतः | ततो हिरण्यनामोभूत्‌ योगाचार्यस्तु 
जैमिने॥|३)|शिष्यः कौशल्य अध्यात्म याज्ञवल्क्योऽध्यगा्यतः | योगं महोदयमृषिहदयम॑थिभेदकम्‌ ॥४॥| 80 

3 See the Mahábhárata, Sabhá-Parva, XXXIII. 35, leaf 37, page 1 

* Id., page 1, leaf 3, vv. 26—37 

देंदरास्पायन उवाच | अनुज्ञातस्ठ कृष्णेन पाण्डवो भ्रातृभिः सह | frd राजसूयेन साधनान्युपचक्रमे (is «ul 
ततस्त्वाज्ञापयासास पाण्डवोरिनिबहैणः | सहदेवं युधांश्रेष्ठं मंत्रिणश्चैव सर्वशः || २७ || अस्मिन्‌ क्रतौ 
यथोक्तानि यज्ञाङ्गानि द्विजातिभिः | तथोपकरणं सर्व मङ्गलानि च सवेदाः || २८ || आभियज्ञांश्च संभारान्‌ 
धौम्योक्तान्‌ क्षिभमेव हि | समानयन्तु पुरुषा यथायोगं यथाक्रमम्‌ | २९ || इन्द्रसेनो विशोकञ् पुरुआाजुन- 
साराथः ( अन्नाद्याहरणे युक्ताः सन्तु मात्मियकाम्यया |! ३० || सर्वकामाश्च कार्यन्तां रसगन्धसमन्विता: | 
मनोरथप्रीतिकरा द्विजानां कुरुसत्तम || ३९ || तद्वाक्यसमकाल॑ च कृतं स्व न्यवेदयत्‌ | सहदेवो युधां- 
अष्ठो धर्मराज युधि्रि || ३२ ॥ ततो इपायनो राजन्रृत्विजः समृपानयत्‌ | वेदानिव महाभागान्साक्षान्मू- 
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Yájfüavalkya again is spoken of as discoursing on various religious 
and philosophic topics with Yudhishthira after.the conclusion of the 
great batile at Kurukshetra.! 


Thus we have several Yájfüavalkyas, one cotemporary with Janaka- 
videhi, another mentioned as studying the Yoga from the 17th prince 
after Ráma, a third officiating at the Rájasáya sacrifice of Yudhishthira, 
a fourth studying under Sákala, cursed by Sákala and blessed by the sun 
with the gift of expounding the White Yajurveda. This last is noted in 
the Puránas as having had two wives:—1, Maitreyf, and 2, Kátyáyani. 

10 By the latter, he had a son named Katy4yana, who is said to have com- 
posed Sutras to expound the White Yajurveda. Other Yájüavalkyas too 
are noticed in the histories and the Purápas. Which of these Yájüavalkyas : 
is the author of the Yájüavalkya Smriti? Is any ofthe above Yájüa- 
valkyas the author of that code? Iam afraid answers to both the 
above questions in the present state of our knowledge must be very 
indefinite and unsatisfactory. There is nothing to show that Yájña- 
valkya, the expounder of the Sukla Yajurveda, is the author 
of the Y4jiiavalkya Smriti; nor is there any reason to believe that he 
and. the cotemporary of Janaka Videhi are one and the same person. 

20 One Janaka is directly mentioned in the Taittiriya Yajurveda,? whereas 
Yájüavglkya is not ; and as the second division of the Yajurveda was 
evidently promulgated at a later stage,I take the Yajfiavalkya, who was 
cotemporary with Janaka, to be different from the Yajiiavalkya, who 
was a pupil of Jaimini by one account and of Vaisampáyana by another. 
This will also agree with the account which makes a Yijiiavalkya 
receive his yoga-vidyd from a prince seventeenth in descent from Ráma, 
the son-in-law of the above Janaka. 


The story which connects Yájüiavalkya with Kátyáyana is also useful, 
as Kátyáyana is stated to have composed the Sutras which expound 
. 80 the ritual of the White Yajurveda. The positive age of the Yijiia- 
valkya, the expounder of the White Yajurveda, is uncertain; but from 
the style of that work and that of the Yéjiiavalkya Smriti, it is 
clear that they are not the works of the sameauthor. Inthe Yájnavalkya 
Smriti, Y4jfiavalkya himself is mentioned as one of the Smiiti authors. 
But from this circumstance alone no safe inference can be drawn. For? 
the practice of writers mentioning their own names in their own works 


त्तिमतो दिजान, || ३३ ॥ स्वयं ब्रह्मत्वमकरोत्तस्प सत्यवतीसुतः | धनज्ञयानामृषमः ससामा सामगोभवत्‌ 
|| ३५ || याज्ञवल्क्यो बभूवाथ ब्रह्मि्ठोःध्वयुसत्तमः | पैलो होता वसोः gH धौम्येन सहितोभवत्‌ Ias II 
एतेबां grates शिष्याश्च भरतर्षभ | बभूवुहोत्रगाः संव वेदवेदाङ्गपारगाः || ३६ || ते वाचयित्वा पुण्याह« 
A0 मूहायेत्वा च तं विर्ध | SIR पूजयामासस्तदेवयजनं महत्‌ || ३७ || 
3 Mahábhárata Santi-parva (xii.) Adhyáya cecix—ccexvii, leaves 213 to 221 
3 See note above page lii and Sayana’s Commenta thereon 
* See pp. 158, 159, note 2 
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is very old. That he was some follower of the Yájüavalkya school is 
accepted by Vijfiáne$vara and Mitra Misra 

The teaching of the doctrines of Yoga in this Smriti to a considerable 
extent also distinguishes it frpm other Smritis. 

As regards the time of its composition, much cannot yet be defini- 
tively said. A portion of this Smriti occurs in the Agni Puréna.! 
The whole of Chapter IL. of Yájñavalkya is thus reproduced. The only 
portions from the first chapter which are extracted are those which refer 

Sráddha and Vináyaka Sénti. The first extract is put into the 
mouth of Pushkara and the rest into that of Agni.” i 


In the Garuda Mahá Puráņa, however, the first and third chapters 
of this Smriti, or considerable portions of them, are found almost entire. 


2 Yájňavalkya. Agni Purána. 
I. 228, 270..... Ch. 163 pp. 150, 154. 
I. 272 to 993... «Ch. 265 pp. 470 to 471. 
शा. 4--67............. Ch. 239, v. 33 (p. 410) to Ch. 253 (p. 416). 
II. 68, to 203 Ch. 254 to 256 pp.-416 to 428, 
II. 204 to 307 Ch. 257 pp. 430 to 437, 


* The following would be a rough sketch of the comparison of the Garuda Purána 


and the Smriti texts :— 
Garuda Purana. Yájiavalkya. 
Ch. I. (of that portion where the 
dialogue begins). Ch. I. vv. 1—13. 


. I. vv. 14, 50. 
. vv. 51—89. To this are added an 
opening hemistich and a closing one. 


Ch. IV. ces... Oh. I. vv. 90—189 ; some of these are 
omitted, and the last hemistich is 
new. 

Ch. V... ces ...... «०६५५० ००००००००००००००० sse Oh. I. vv. 190, 197, the first and the last 
hemisticlies are added. 

Ch. VI. :६६६२०३६३४३६४४३३ ७०४ ००००००००००० Ch. I. vv. 198—2693. The first hemi- 

,  stich is new. 

Ch. VIL. ,........ ७७ ७००००००००००००००००००- Oh. L vv. 2691—2931. Some verses 
omitted, and the opening hemistich 
is added. 

Ch. VIIL ........................ ..... Ch. I. vv. 294—307}. No addition; the 


last tivo are omitted. 

Ch. IX. Ch. III. vv. 45—55. The last two verses 
are omitted. 

Ch. ह्‌....... ...,.५०००५००००००००००००० ००००० Ch, III, vv. 56—59, and v. 205. The in- 
tervening 145 verses are omitted, 

Ch. XI. १००००... Oh. III, vv. 206—218. There are omis- 
sions, and the verses do not literally 
agree, though they do so in sub- 
stance. | 

Ch. XIL.. . III. vv. 219 to 328. 

Ch. XI. ................... m— Ch. HI. vv. 1—44. Several verses ate 
omitted. 
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Tt is strange that'a great part of the present Smriti of Yájüavalkys 
should be thus found iu the Garuda Purána. It isto be noted, however, 
that the whole of the second chapter, and the concluding portion of the 
first chapter referring to the duties of a king and the disquisition of 
Yájüiavalkya on the naturc of the soul under the head of an ascetic’s 
duties, are not met with in this Purina. As regards the portion that 
does appear, it is divided into thirteen chapters, each chapter as a rule 
corresponding to one or more sub-headings of a chapter of Yájnavalkya 
as given in Part II. Some chapters comprisc more than two sub-sections. 
10 Each of the chapters in the Garuda Puráņa contains a preface aud a 
conclusion consisting generally of not more than a hemistich, which are 
not found in Yájiavalkya. This circumstance of common verses 
suggests two hypotheses—first, that the original edition of the digest of 
Yájnavalkya is represented by thc Garuda Purána, while its present edi- 
tion as we have it, and such as was accepted by Vijiiinesvara and his pre- 
decessors in the Dharmasástra line, represents the saine as supplemented 
by the addition of the portion on Vyavahdra as we find it; and the 
second is that the author of Garuda Purina, instead of incorporating the 
whole of the Smriti, borrowed only such portions of it as he considered 
20 of importance and interest to the public. The circumstance that 
Vyavakára is undoubtedly a later development than Áchára or Práya- 
schitta, lends some countenancetothe first hypothesis. But for more 
reasons than one I cannot accept it as the correct one: because I.— The 
present Smriti divided into three chapters has been accepted as a com- 
plete work from the times of Aparárka and Sülapáni at the least ; and 
now to accept the hypothesis under consideration would be to invest the 
Garuda Purána with an antiquity to which, on the facts now before me, 
it seems to have no claim. JJ.—The express mention! of Yájnavalkya's 
law being incidentally introduced into the Purágya renders it almost 
30 certain that that Purána borrowed such materials as were then con- 
sidered important from the first and the third chapters of the digest- 
maker of Yajiavalkya. Any little doubt which might otherwise remain 
on the point is removed by the evidence of language, namely, the 
utter dissimilarity between the diction of a Purána and that ofa digest. 
IIL—The omission of the Adhydtma Vidyd (science of the soul) portion 
of chapter IJJ., and ofa few verses in each sub-hcading remains un- 
explained on the first hypothesis, 
It being thus my opinion that Yijiiavalkya’s digest is prior 
in point of time to the Garuda Purána, the fact of only a part of that 
40 digest being narrated in reply to an engriry which demanded the whole 
of YaAjiiavalkya’s Institutes? is explicable only on the supposition 


2 As indicated by the words याज्ञवल्क्य उवाच (so said Yijtavalkayn), repeated at the 
beginning of each chapter.- 


* महेश्वर उवाच | याज्ञवल्क्येन यत्पूर्वं धमैः प्रोक्तः कथं हरे | तन्मे कथय HA यथातत्वेन माधव | 
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that in the time of that Purána, the Vyavahéra portion was considered 
either a subordinate branch of the Dharmaséstra, or had been super- 
seded by other works expounding the traditions which governed the 
people since the composition of the Yájfiavalkya Smriti. The same re- 
marks will toa great extent apply to the occurrence of the Smriti in the 
Agni Purána. Both these Puránas favor the Vaishnava creed, and as 
such have a large following in those parts of India where the White 
Yajurveda itself would claim greater prevalence. 
The antagonism between the Vájasaneyins and the other followers of 
the ‘Vedas is a fact recorded by past and current history. Its origin 10 
is traced to Yajiiavalkya’s quarrel with Sákala and Vaisampáyana. The 
study of the White Yajurveda bas how considerably declined ; and 
although numerically the Sukla-Yajurvedins are a large class, they are 
generally comparatively illiterate, and in the performance of their 
priestly duties they are obliged to leave everything to their Drévida 
agents at such places as Prayága (Allahabad), Benares, and Gayá. 


Ishall now make afew remarks on the Nibandhas (treatises or 
digests), and Tikés (commentaries). It would be great service if 
some student of the Dharmasdstra would trace and write a history of 
the different Nibandhas (Treatises) and Tikds (commentaries). For 20 
these are now the repositories of our customary law, after the Smritis 
and the Purandés. Mr. Steele in his “Summary of the Law and Cus- 
toms of Hindu Castes within the Dekkan Provinces subject to the 
Presidency of Bombay, chiefly affecting Civil Suits,’ gives a list of 
Sanskrit books composing the Dharmasástra. He names only 24 
Smritis which I have not repeated here as they are already included 
in my previous lists. One mentioned by Mr. Steele as not obtainable 
in Poona—namely, Kokila, does not occur in Stenzler's list, but it is 
found inthis Presidency. The other works—such as either Nibandhas 
or Tiké@s—I have throwu into an alphabetical list,? and have affixed 30 
a few cursory remarks against some of them. The spelling has been 
changed in conformity with my general plan. 


1 Bombay : 1827. 
-3 Dharmaéástra works mentioned by Mr. Steele as being available at Poona :-— 


Agaucha-nirnaya. Áchára-Ratna. I havea MS. of Mahi- 
A&aucha-Sekbara. chárárka. dasa’s Bháshva on the 
Archá-Snddhi, Ahnika-Kamalékara. Charana-Vyuia. But 
$valàyana Dháàshya. Ahnika (Bnattoji). itis not termed Upa- 
Do.  Kéánkábháshya | Ahnika-Nirnaya. vyüha as Mr. Steele 
by Sankari- | Áhnika (Nagojibhatta). calls it, although from 40 
ehárya. Uddyotas (12 divisions by his description it 
Do.  Vritti. Gigabhatta). , Seems to be the same. 
Do. (another version) | Ujjvala. Ekadagi-nirnaya. 
Apastamba Tika, by ; Upavyüha Bhishya on the | Kalpa. 


Dhátasvámin. Charapa Vyüha. It is a generic term, and 
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40 


50 


60 


ix 


therefore uumeauiug, 
as the name of an in- 
dividual work. It is 
indeed not unusual to 
cite passages  uuder 
the uame of कल्प only. 
But in all those cases 
the meauing of that 
abbreviation is not 
ambiguous to the ua- 
tive reader who makes 
out from the context 
which kalpa sutra is 
referred to. Again 
Auautadeva iu his 
érauta Prayogas ab- 
breviates á 
Kárika into Kalpas. 

Karka Dargana. 

Karka Bhashye. 

Kalpa Ratnavial. 

Karmavipáka. 

Karma Vipákárka. 

Kalpataru. 

Kálanirnaya. 

Kásínatha Buishya. 

Kálatatvavivechana. 

Kálanirnaya Prákasa. 

Kala-Madhava. 

It treats of the time pro- 
per for the 
religions rites and uot 
of Vratas aioue. 

Káláuala (?) 
Kasi -Dikshit-Ahinika. 
Kullikabhatta. 

I agree with Babu Sha- 
machurn iu thinking 
that he was a Ganda 
Bráhmana instead of 
a Karnatie ouc. 

Kritya Ratuávalf. 
Gadádhara Bhashye. 
Gotra Pravara Nirnaya. 
Gopinatha-bhasti. 


47 Gotra Pravara Nirzaya. i 


Goviudárnava. 
Itappears to me that 
Steele had the coni- 


mentary of Govind raja | 


on Mam in view. 
The Govindarava is 
a digest which has 
been ascribed to Na- 
rasimha by Shameliurn 


Sirear (sce his Vyavas- | 


tha Chandrika’ Sans- 
krit preface p. 15). 
Grihyágni-ságara. 


Chater-vimsati — Smriti- 
V yéxh; ६. 
The author is Bhattoji 
Díkshita. 


Kalpa-sára | 


various | 
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Chularee (?) 
Charana-vytilia. 
Jayasimha Kalpadruma. 
Jayaráma Bháshya. 
Jayasimha Pratápa. 
Játiviveka. large and small 
Jivat Sraddha Paddhati 
'Tithi-Nirmaya Bhattoji- 
dikshita 
'Tizni-Nirnaya Gaugárám- 
bhatta. 
Tryambaki. 
| 'Trimsat Slokí. 
Datta Mímámsá. 
Mr. Stecle says: “ This is 
a work well kuown in 
the Carnatic coun- 
try,” but he docs uot 
mestion its author. 
'Phe work -meationed 
by him was not in use 
in Poona. The oue 
here mentioned may 
i therefore be the work 
by Vidyaranya under 
this title (sce Sham- 
churn Sirear’s preface 
to Sanskrit Vyavastha 
Chandrika, p. 19). 
Datta-Kaustubha. 
Daya Viuliaga. 
Probably that of Jámüta 
! Vahana. It is strange 
| thet the acconnt of 
this work should be 
s» meagre. 
। Dana Khaxda. 
I know oly of one Dina 
Khanga. nauiely, that 


of Ikemadri. But it 
does not treat of 
i Vratas. 


! Dánaebaudriká. 

| Dirakoroddyota. 

Do Ths ds a repetition. 
The name of the 
anthoris nuintelligibly 
given. It is Gaga- 
bhatia, otherwise 
called Visvesvara. 

| Dvaita-nivzaya. à 

The work treats of knotty 
poiuts in Dharmagés- 
tra, and not *of the 
individuality of things 
as distinet from the di- 
vine spirit.’ Evideut- 
ly Mr. Steele was 
misled by the title of 
the work, aud Wrote 
his remarks without 
having a look at its 
coutcuts. 


SO edn 5 
Dharma Pravritti. 

Its author is Náráyana 

Bhatta. 
Narasimlia-Pratápa. 
Nak-Pooshp marla. 

I eau make out nothing 

of tliis name. 
Niga-deva-Krita-Abuika. 

This same work appears 
again as Bhattoji 
Krita Ahnika (sup. 12), 
strangely it is stated 
here to be 700 years 
old while ou p. 18 it 
is put down as 300 
years old. 

Nardyena-Bhatti. 
Nirnaya Dipika. 
Nirbaudha Siromaui. 
Nir2aya Sindbu. 
Nirgaydmrita. 

Naudarája Krita. 
Nrisimharchana Chaudriká 
Pariksha Mitrodaya. 
Parasurama Pratàpa. 
Purnshartha-Chintémani. 
Pirta Kamalákara. 
Puuztec Aradhava. 

The name is uniutel- 

ligible. 
Pravara Mañjarí. 
Prayoga Darpxna. 
Prayoga Párijáta. 
Právaschittendu-Sekliara. 
Prithvi Chandrodaya- 

Samaya khanda. 

This is repetition (p. 18). 
Prithvi-Chandrodaya. 
Bandhéyana Tika. 

Better known as the 
Bháshya of Bhava- 
svámin. 

Bhaskara (?). 
Bhargavarchana 
Ghojana Kutibala. 
Mayükha. 

It is not correct to say 
that the Mayikhas 
are of chief notoriety 
in the Carnatic. 

Madana Párijáta. 

Madanapála is the name 
of the king under 
whose auspices Vidve- 
$vara composed the 
work. The kiug was 
2 Jat by caste. 

Maheéga bhatti. | 
Madana Mahárnava. 
Madaua Ratus. 
Madhava. 


Dipika. 
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According to Babn Vratárka. Aii Samvada. 
Shamchurn it is a | Vratarája. San.skára Ratna. 
Mahar&shtra work. Vrata-Chandrika. Samskára Kanstnbha. 

Matridatta Bbishya. Vrata-Kaumndi. Samskára Sara. 


Mitakshara of Vijüáne&- 
vara. 
Medhatithi. 


Vyavaliára-Mitrodaya. 
Vvavahára-Sekhara. 
ànti-Kamalákara. 


Sannyása Paddhati. 
Samskara Ratnamálá. 
Smarta Vishnnekadsi nir- 


Rámárchana Chandriká. 
Rama Vajapeyin. 
Rennkikarika. 
Rndra-Paddbati. 
Vásndevi 
Vidhána- Párijáta 
Viramitrodaya. 

The work is said to he 

so old as 600 years, 


såra. 

Siksha-Bhashya 

Sndra Kamalakara. 
Sankara-bhatti. 

Sápindya Nirnaya. 

— (Another work) 
Sapindya Pradipa. 

Sara Sangraha. 
Snbodhini. 


naya. 


Smriti Darpana. 
Smrityartha-Sara. 10 
Smrityartha Sangraha. 
Smritvartha Sara. . 

Smriti Kanstnbha. 


The contents given arc 
incorrect. The work 
refers to Vratas alone. 


on what anthority it 
does not appear. It 
treats of Vyavahira 

chara, and as I am 
informed of Prayas- 
chitta also, hut I bave 
not yet come across 
the last division of the 
work. 

The Khandesh list gives the 4 Vedas, 18 Smritis, 11 Upa Smritis, 18 Puranas, 4 
Upa Puranas, the Ramayana, the Máhábhárata, and 5 works on Vyavahára, namely, 
(1) Vijfianesvara, (2) Mayükha, (3) Uddyota, (4) Madhava, and (5) Prutapnst 
kbund (१) What the last was it is hard to say. The name is badly spelt. It may he 
one of the divisions of Hemadri or Parasnráma Pratápa. 


That its title alone 
should he known in 
Poona goes to show 
that Vijfianesvara or 
his commentators did 
not enjoy the impor- 
tance with which they 
are now credited. 


Harihara Bhashya. 

It is a commentary on 
the Sntra of Kàty&áyana. 
Hemadri. 20 

(12 divisions). 


Works not contained in the ahove ennmeration hnt mentioned hy Mr. Colehrooke. 
(See pp. 24, 25 of Steele’s Snmmary.) 
Three (१) Chintamani of | Dipakalika. Vivada-chandra. 
Vachaspati Misra. Dharmaratna. Viváda-Ratnákara. 
Dayakrama Sangraha. Dharnidhara’s Vyavahara- Ratnikara. 
Daya Tattva. tary on Manu. Vyavaliára-Tilaka. 
Dayabhaga—Three Com- NandaPandita's Comments | Vy:vahara-Tattva. 
mentaries on the. on Vishan Smriti. It is | Smriti-Ratnávali, 


Commen- 


Dáyanirnaya. ealled Vaijayanti. Smriti- Chandriká. 
Dayatattva, Commentary Nyaya Sarvasva. Haranatti, 40 
on the. Balambhatti. 


Works referred to hy Mr. Colehrooke, and not noted by Mr. Steele (see Colebrooke's 
Preface to the Translation of the Mitakshara.) 


Acharya Chandrika. Dvaita Parisishta. Yajfiavalkya, Visvarüpa's 
Kalpa-drnma. Dharegvara. | Comments on. 
Kalpa-latá. Parisislita Prakása. Yajfiavalkya, Devahodha's 
Kamadhenn. Pandita Sarvasva. Comments on. 
Knlláka's Comments on | Pratitáksbará. Vivada Bhangarnava. 
Yama Smriti. "Pradipa. Vivàádasáránava. 
Govichandra. Bálarüpa. Vivádarnavaseatn. 50 
Grahesvara. Brahinana Survasva. raddha-viveka 
Chbandoga Parigishta. Bhavadeva’s works. Smriti-tattva. 
Jitendriya. Bhágnrí's Comments on Smriti- Ratnávali. 
Dayarahasya. Manu. Harihara. 
Dvaita-nirnaya of Vachss’ Mnrari Misra. 
pati. 


Additional works mentioned hy Mr. Shamclinrn Sircar in his Vyavastha Chandrika :- - 
Aparfrka. —— this name at Calentta, 
Dattaka Didhiti. bnt I find it is only an 

A work has been recent- extract from the Sam- 

ly published under skåra Kanstubha of 


Ananta Dev: on the 
snbjec*: the ^alentta 
publishers name it as 60 
a work of Ananta- 
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Appeuded is a list of the 484 authorities quoted by Kamalákara in 
the Nirnayasindhu alone :— 


No. of No. of 
References. References. 
“Agastyasamhité .................. 5 Kámarüpanibandha .. oat, 1d. 
Agni. 2 Kimika .......... e 1 
Agnipurána 18 Káriká........ ......—. 7 
Angiras ७७७०००० न्न 27 Rártikamábátmya ... 5 
Andavila... 1 Karanatantra ........ e 1 
10. Ati... 22 Kárshnájini........... eere enn 23 
Adbhutaságara .. 2 Kálavidhbána ............ eren 2 
Anantabhatta..... 10 Kálakaumudi ...................-. 1 
Anantabhashya ..... 1 Kalaviveka ...... e 1 
Aniruddhabhatta .. 1 Kéladarga ...... . 58 
Aparárka .......... 106 Kálikápurána ... 7 
Amarakosa 1 Kálottara.... 2 
Acharapradipa.. 1 Kasikhanda. 16 
Acharya ........... 5 Keéavasvamin 3 
Ácháryschüdamani. 3 Kaideva.......... 2 
20 Ádipurána ........ 5 Kaundinya. 3 
Áditynpurána .. 29 Kaurma ... 47 
Apastamha ........ 36 Kratu ......... 6 
Ápastambasütra .. 4 Kryására — ......... 8 
urvedn........ee. 2 Kriyánibandha ... 12 
Arshtishena .. 1 Gabhasti ............ 1 
48811008.............. 5 Garga 33- 
Aégauchaprakéga 1 Géruda... 26 
Aévamedhika .. Sur ohn Gargya 18 
Asvaliyana .......... ew 57 Gitava.... 16 
30 ASvalayanagrhya ....... 4 Gurjaras .... 1 
Apastambabhashya Arthasan- Griby akarika ...... 10 
raha. 1 Grihyaparigishta.. 12 
]'éánasamhitá.. e 3 Grihyasütra ...... A d 
Uttarakhanda.. verc Grihvasangraha ............ 1 
Udichi........... महर! Gobhiln |... 30 
Usanas ........... es 17 Govindármava.......eeeee 1 
Rikshochchaya .. — | Gaudas ....ccccrceererceecceeseeee 241 
Rigvidhánn ........ 11 Gaudanibandha ................. 11 
Rishyasringa . 14 Gaudárvuneha — ......... e 1 
40 Kanva .......-. e 4 85 Gnudnmaithila 2 
Képardikariké .. . 8 Gautama ......... 37 
Knpila........... 4. 2. Gnutaniayákhy& 2 
Kalika........ 16 Gautamitantra ... 1 
Kalpatara ..... . 90 Chandeávara ........ 8 
Karkabháshya.. . 2 Chaturvimgatimata.. 14 
Karkáchárya .. e 7 Chaudrakaliká ..... 1 
Karmaprac i a... . 1 Chandraprakaga 2 
Karmopadeáini .. "e! Chandrika ......... 38 
Kasyapn ......... cece . 10 Chandrodaya .........-- 1 
50 Káthakagrihya . . 4 Chamatkirnkhandn ..... 1 
' Kátyávana ..... . 100 Chamatkárachintámani.. 1 
Kátyánasütra .. e9 "ती Chintámani... 1 
Kámadhenu ......,........ eee 6 Chyavana ... -— ncc 
bhatta insteed of An- | Dattaka Chandrika of | Manvartha Chandriká. 
antadeva as the author Gangadeva Vájapeyin. | Varadarajiya. 
of the Samskarakaus- | Dattaka Mimámsá of Vi- | Vivála taudava. 
tubha is invariably dyay Vyavahára Kaustubha 
called, and this is apt | Dattnka Dipaka. Vyava-thá Darpana. 
to mislead the reader | Dattaka Kaustubha. ` Vyavahara Kala of Bhava- 
60 in the first instance. | Nánda Paniita’sComments deva. 


Dattaka Siddhántamaüjari | on Parásara. 


Sarasvati Vilása. 


Dattaka-tilaka. Para$uráma Madhava. Smriti Samuchchaya. 
Dattaka-Bhüshana. ; Paraóuráma Pratápa 


INTRODUCTION. 
No. of 
References. 

Chhandoga .....................-- 1 Dhaumya ... HH 
Chhandogaparisishta. . 34 Nandipurána .... 
Chhagaleya. 9 Agarnkhanda .. 
Janaka......... 1 Nirada. Se 
Jamadagni 2 Náradasanhitá 
Jayanta ...... ^9 Naradiya.......... 
Jayárnava ... 1 Narfyana ..... 
Játükarnya 14 Náráyaiávritti 
Jábálasruti 5 Nigama .......... 
Jábáli ... ...... 23 Nirnayadipa .... 
Jimütavahana... b E Nirnayadipik& 
Jaimini 3 Nirnavàmrita 
Jilánirnava 1 Nri-imha. 
Jyotirgarga...... 3 Nrisimhaparicharya 
Jyotirnarada ..... 1 Nrisimhapuróna...... 
Jyotirnibandha .. 42 Nrisimhisa .........- 
Jyotishpardgara ..... I Nrisimhaprasada . 
Jyotishprakáóa ..... 5 Panchatantra ....... 
Jyotirvivarana ..... 1 Padarthddarsa 
Jyotihsastra ............. 8 Parásara.................. ००० 
Jyotisha ......... 10 PardSaramadhayiya ... 
Jyotihságara 8 PariSishta ............. 
Jyotihsüra ..... 1 Paninismriti 
Jyotihsiddhanta .. 1 Padmna.......... 
Jvotishtattva .. 1 Páraskara .. 
Todaránanda ..... 5 Parijata ...... 
D&maratantra 1 Parthasarath 
Tatvachintimnni 1 Pitamaha A 
Tattvasara ........ 1 Pitamahacharana . 
Tantraratna 8 Pitricharapa ...................-. 
Taryasaukhya 1 Purascharana-chandrika ...... 
Tithitattva ..... 18 Puránasamuchehaya ............ 
Tirthakliande 1 Puránántara .......... 
Taittiriysüruti ..... 1 Pulastya ............. 
Tri. ándamandana 14 Pusbkarapurána ... 
Trivikrama ........ 1 Prithvichandrikà ... 
Tristhalisetu .. 22 Prithvichandrodaya 
Trimsatsloki .. 2 Paithinssi ............ 
Daksha ........ . 12 Prachetas 
Dattátreya .. c8 Prajápati. ; 
Dagasloki ..... 1 Pratápamártanda 
Dákshinatya .. 11 Prabbasakhanda 
Dánadharma . H Prayagasetu .... 
Divodásfya 43 Prayogapárijáta . 
Dipiká. 40 Prayogaratna .... 
Durgabhakti-tarangini 5 Pravaradarpana .. 
Durgotsava............... 1 Pravaramaiijari 
Devajániya 6 Préchinagauda ... 
Devayajuika .. 16 Práchya ............ 
Devala........... 68 Práyaschittaratna ... 
Devasvámin 1 Bahvrichakarika 22 
Devipurana., 40 Bahvrichabháshyakára 
Desachara ..... 2 Bahvrichaparisishta 
Daivujfia ............. 1 Babvrichagruti ...... 
Daivajŭa manohara 1 Bádaráyana ...... 
Daivajiiavallubha ... 1 Brihachchhaunaka. 
Dráhyávanasütra ... 1 Brihatparásara ...... 
Dvérakéméhatmya 1 Bribatprachetas ... 
Dharmapradipa 6 Brihadgargya ...... 
Dhavalanibandha . 3 Brihannáradiya 
Dhanurvidyádípika 1 Brihanmanu .... भ्र 
Dhürtasvámin | .................. 3 Bribadyama " 
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No. of 
References. 
Brihadvishnu .......... se I 
Brihaspati ... 60 
Baijava pa 10 
Baijavápagrihy: l 
Bopadeva ..... 21 
Baudhayana 54 
Baudhayaniya 14 
Brahmagarbha . 1 
Brahmayamala . 3 
Brahmavaivarta .... 29 
Brahmasidhhanta . 3 
Brahmanda ....... 17 
Brahina ..... 150 
Bhatta ... 18 
Bhattakritantyeshti-paddhati 3 
Bhattakarika....... A 1 
Bhattasomesvara . 3 
Bharadvaja 7 
Bharadvajagrihya . l 
Bhavishya ....... 144 
Bhavishyottara 6 
Bhalláta ... 1 
Bhagavata 4 
Bharata .. 3l 
Bhargava... ..... 2 
Bhargavarchana.. 1 
Bhargavarchanadipika 13 
Bhashyakaramata ... . 1 
Bhashyarthasatgrahakara...... 1l 
Bhrigu ...eeeesoeen 18 
Matsyasükta .. 1 
Mavdanaparijata . 40 
Madanaratna 220 
Mann ... 107 
Manutikà /— .......... 1 
Mantramnktavalf 1 
Mantrasastra .... 1 
Mayürachitra 1 
Marichi ........ 45 
Mahabhashya 1 
Maharnava 1 
Mahopanishad es 1 
Márdavya ....... EE" 
Matridattiya ewe 1 
Matsya 61 
Madhava 140 
Madhaviya 61 
Manavasiitra .... 1 
Mamsamimamsa 1 
Markandeya ......... 29 
Markandeyapurira . 20 
Mitéksharé....... 36 
Mihira...... 1 
Misrukti ........ 1 
Muburtadipika 3 
Medhitithi ............... 16 
Maitréyaniyaparisishta 6 
Maitreyasutra.. 1 
Maithila ........... 9 
Mohachullottara. 1 
Mokshadharma . 1 
Yajfiapáráva 7 
Yama ....५००००००००००००००००००००००००० 59 


Laghnharita .. 


INTRONTCTION.. 


No. of 

References 
Xáska: 47 ०००८००० दर RR | 
Yajfiavalkya 18 


Yájmka. ..... 
Yoginitantra. . 
Yogiyájnavalkya 
Ratnakosa .... 
Ratnákara .. 
Ratnávali 
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In offer to find ont what works are actually referred to by the Sás- 
tris in several parts of this Presidency, 1 addressed them on the 
Subject, and from their replies the annexed table has been prepared; 


showing the number of works that are now referred to :— 
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` Dharmasindbu. 
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Parijata. Santi HM 
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Trece e Santikanstubha. 

rayaschittamuktavali. 13A 
Prayaschittachandrika. sence k 10 
Práyasehittendnsekhara. parate ar 
Prayaschittamaiijari. Sddrakamalakar. 
Prayacbittamayukha. Sraddhahemédri. 
Prayaschittapradipa. Sráddhamayükha. 
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Bhágavata. ; Sráddhaságara. 
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I cannot say that the above list is exhanstive. Many of my 
references have still remained nnauswered. A separate pnblication 
wonld be reqnired to review historically and critically the Dharma- 
Sástra literature of these parts. I offer the present instalment of my 
labors, with a. view to indicate the wants in this direction, so that more 
enqniries may be made, and greater care and caution exercised in 
expounding the Hindn law, and describing a particnlar work or works 
as authorities often on second-hand information which there are no 
means of testing. 40 

Thns the Mitákshará of Vijfifnesvara is only one of the commen- 
taries on one of the many Smritis. This has not been fully trans- 
lated. As I have said before, ont of this commentary, a small portion, 
namely, that on 36 verses is all that Colebrooke rendered into English. 
His translation itself requires revision and examination.! The work is 
one limited in its scope and of a specnlative' character. It is not like 
the works of Hemádri and Mádhava, and of the Bhattas which extend 
over the whole field of Dharmasástra, and which are the daily gnides 


3 A comparison of four different editions of the Mitakshara, and a cursory exa- 
mination of Mr. Colebrooke’s translation of the 36 verses with comments, have filled 50 
a small volume of remarks aud corrections. 
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of the people. Up to the year 1868, when the Sástris were attached 
to our courts, they used to consult all current works and usages; and 
yet they would often naturally quote those which were either printed 
or lithographed, especially those under the orders of Government. 
Works like the Mitákshará the Mayükha, the Víramitrodaya, the 
Bhágavata,Manu-Smriti, and the Dharmá Sindhu and the Nirnayasindhu, 
and such like were more often brought into requisition than others, but 
the currents of popular usage were as a rule kept up by a staff of men, 
who were displaced on the establishment of the High Courts on 
10 grounds which do not appear to me to be sound and sufficient. To 
say that the Mitákshará or any other similar treatise is decisive; 
of Hindu law is, in my opinion, completely to ignore the history and 
growth of the Hindu law itself. Again, its sharp division, first into 
‘two schools, and now intoa larger number, is a pure European idea. 
The older treatise-writers notice in some instances a division between 
the opinions of the Eastern and Southern communities ; but 
further than that, there is no warrant for constructing so many 
schools of law as it is the fashion to call them. The demarcation 
which is now being attempted is a work of very late growth, in many 
20 instances within the last few years. The first Privy Council Judg- 
ments divide the Hindu law into the Benares and Gaur or Bengal 
schools. The more natural divisions would have been the Eastern and 
the Southern. The Bréhman community itself which follows the 
Vedas is divided into two groups, each having five sections. All these 
again are divided into Sdkhés (branches) which follow their several 
Sutrás. But in the matter of Vyavahára, there is no binding Vyavahára 
work followed by the people who go according to their customs. 
Hence the observation of Mádhava that Parásara, including Vyavahara 
in Áchára, laid down that the king should protect the earth by 
80 Dharma .! 
2 The whole passage from Vyavahára Madhava runs as follows :— 
अत एव नारदः ॥ मजञः प्रजापातेयोस्मन्‌ काले राज्यमबूभुजत्‌ || धर्मेकतानाः परुषार॑तदामन्त्सत्य- 
वादिनः || तदा न व्यवहारोभून्न EST नापे मत्सरः || नष्टे धर्म मनुष्येष व्यवहारः प्रवर्तेते इति || बृहस्प- 
तिस्तु द्वेषलोभादिदुष्टस्य व्यवहतृत्वमाह | धमेप्रधानाः पुरुषाः पूवेमासन्नहिसकाः | लोभद्रेषाभिभूतानां 
व्यवहारः प्रवर्तत ।| तस्माद्धर्म विच्छिन्ने सति साध्यमूलो न्यायानिणेयफलो विवादो व्यवहारदान्देन रू- 
ढ्ाभिधीयते || हारीतोपि रूढिमभिमेत्याह ।| स्वधमेस्य यथा पापतिः परधर्मस्य वजैनम्‌ | न्यायेन 
क्रियते. यश्च व्यवहारः स उच्यत We अत एवाचारकाण्डे व्यवहाराणामन्तभौवमभिपरेत्य परारारः एथक्‌ 
व्यवहारकाण्डमङृत्वा क्षिति धर्मेण पालयेदिति च सूचनमात्रं व्यवहाराणां कृतवान्‌ | तनिवात्र सूचितान्‌ 
व्यवहारान्‌ वयं स्मृत्यन्तराणि तत्निबन्धनान्यनुद्धत्य यथादाक्ति निरूपयामः || केरलदेशादो वेश्यागमने 
40 साक्षिभिरापादितेपि देशाचारवञ्ान्ञायं राज्ञा दण्ड्यते तत्र चरित्रेण व्यवहारस्य बाधः | कणोटकदेदे बला- 
न्मातुलसुताविवाहो न दोषाय । केरलदेशे कन्या ऋतुमतीचेन्र दोषाय एवमादितस्तेतदेशसमयर्तत्र तत्र 


पत्रादिशासनं चावतिष्ठते | माधवव्यवहारे. प. ३ | 

Translation :—In support of the same Nárada says :—At the time when king Manu 
held sway [over this earth], the men conformed themselves to Dharma (duty) alone, 
and were speakers of truth. At that time there was no Vyavahara (civil justice), for 


ad 
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This in the case of the. Hindus pre-eminently means usage or cus- 
tom. We accordingly find the 12 Mayükhas and the Mitákshará of 
Vijfiénesvara to be two out of the many treatises consulted at Poona as 
treating of such customs. In Khandesh, amongst the works on Vyava- 
hára, they are 2 out of the 5 works named at the time of Mr. Steele. The ` 
analysis ofthe Nirnayasindhu and Samskárakaustubba shows the same 
thing. So does the list made up from current replies of the Sástris. If 
we see the actual working of Hindu society, Kamalakara’s Nirnayasindhu 
: and the works of Mádhava and Náráysna and other Bhattas of Benares, 
they are more frequently consulted by the people than Vijidnesvara. 10 
The reason is clear. The Bhattas belonged to the people. They 
headed and still head the community of Benares, where this family 
enjoyed the privilege of agra pája (first worship), and first gandha 
(ground sandalwood) is applied to their foreheads in all Hindu as- 
semblies. They wrote Nibandhas for the guidance of the people. 
These were often founded on old texts; but they likewise incorporated 
all the accepted.usages then current. This was not altogether the case 
with Vijüáne$vara. He wasa very learned writer; and he wrote an 
excellent commentary on the Yajiiavalkya Smriti. But apart from that, 
there was nothing very special about it. And as a matter of fact, it is 20 
less consnlted than the works of Hemádri, Mádhava and the Bhattas. 
"Although I do not lay much stress on the following circumstance ‘by 
itself, still it throws some additional light on the subject; and must 
therefore be noticed. Subodhinf, which is now thought of so much by 
some authorities, was known only by its title in Poona in 1820. Even 
the author’s name was not known in Poona, when Steele’s Summary 


there was no hatred nor even jealousy. When Dharma dies away from among meg 
Vyavahára comes into existence. As for Brihaspati, he speaks of hatred, avarice and 
other vices as heing the causes of Vyavahára. “ Formerly men conformed themselves 

to Dharma alone, and abstained from slaughter. Vyavahára comes into action in the 80 
case of those who are degraded by avarice, hatred and the like.” Dharma (righteous- 
ness) having thus disappeared, a dispute which has its origin in a desire to ohtain, and 
resulting in.the determination of what is just, is termed Vyavahára in common par- 
lance. Háráta too, in reference to the popular use [of the word Vyavahára] says :— 
That is called Vyavahára, wherehy the fulfilment of one's duty and the avoidance of 
duties laid down for others, are effected in accordance with justice. : 

. Hence Parasára wishing to include Vyavzhdra in the chapter on Ácháras has assigned 
no separate section to Vyavahíra, and only alludes to it [in the following text]: “ Let 
[a king] protect the earth in accordance with Dharma.” We shall expound the Vyava- 
hára here alluded to, hy referring to other Smritis on the subject as far as we can. ^ 40 

. In Kerala and other countries. cohahitation with prostitutes, though 
proved hy witnesses, is not punished hy the king hecause of the customs of the country 
There the Vyavahára is superseded by the custom 

In the Carnatic an intentional marriage with a daughter of a maternal uncle is not 
treated as an offence. In the country of Kerala, the maturity of a maiden is not treated 
asan offence. In this and the like manner, in every country, there prevail its own cus- 
toms, and written commands (of the king) 
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was published in 1826, (see page 8 of his preface,) whereas the general 


“digest by the same anthor on Achdra, Vyavahára and Práyaschitta, 


under the title of Madana Párijáta, is entered as a well-known work. 

I shall only give one more example of a sirailar misapprehension and 
confnsion. This is in regard to the Dattaka Mímánsá of Nanda 
Pandita and the Dattaka Chandrika of Knbera, miscalled Devánda- 
bhatta. The first is the work of Nanda Pandita of Benares. Mr. Cole- 
brooke calls it “ an excellent treatise on adoption"! Of the anthor he 
says nothing beyond a general remark that biographical notices of all 


10 Hindn anthors mnst be “ very imperfect"?  Ifsnfficient enqniry had 


been made, Nanda Pandita’s history could have been easily fonnd. For 
he belonged to & Benares family, the descendants of which are still. 
living at Benares.” Not one of the thirteen works of Nanda Pan lita are 
authority in any part of this Presidency. Indeed, except the first two, 
the others are not even known. As regards the Dattaka Miménsé of 
Nanda Pandita, it was not known at Poona in 1826. A Dattaka Mímánsá 
is noted in Steele’s list as “a work well-known in the Carnatak,” the 
author's name is not given. Bnt there is a Dattaka Mímánsá by Vidya- 
ranya Swim{, well-known in the Sonth;* a third Dattaka Mímánsa by 


20 Sri-ráma Pandita is also current; a fourth Dattaka Mimánsá by 


Somanáth is spoken of; bnt as neither Nanda Panditá's work, nor 
Knbera's was in existence in the original? in this Presidency 
when Borradaile’s translation of the  Vyavahíra Mayükha was 
priuted in 1827, I am entitled iu holding that neither work was known 
to any of the Sástris consulted by Steele : and fnrther that the Mímánsá 
abovenamed as being known in the Carnatic must have been either Srí- 
rém’s or Vidy4ranya’s. Nanda Pandita is nowhere even mentioned as an 

? Stokes’ H. L. B. page 177. . | 9 Id. page 179. 

१ "The fouuder of the family was Sri Lakslimidliira ; he was a resident of Bedar in 


- . 80 southern India, whence lie went to Benares; from him Nanda Pandita was sixth in 


‘descent ; aud persons belonging to the ninth generation after Nanda Pandita are still 
flourishing in upper India, from oue of whom I have obtained au necount of the family 
through Pandits Rajarain Sastri Bodas and Bal S.istri Ranade of Benares. In an 
old copy of Madhavanand (a poctical work of Nanda Pandita) which bears notes be- 
leved to bein Nanda Pandita's handwriting tlie year Samvat 1655, (A. C. 1599) 
is given; and this may be taken to be about the time when he lived. His works are 
stated to be as follows:—1, Dattaka-Miurinsá ; 2, Navarütra Pindipa; 3, Smriti 
Sindhukalauirnaya; 4, three sections of Harivanga Vilisa, named Dànakautuka, Anhika- 
kantuka, and Sauskárakantuka ; 5, Bila-bliushà ; 6, Tatva-mukliavali ; 7, Madhava Nand 


40 Nátaka ; 9, Kesaba-vaijanti ; 9, Vidvamnanoliara ča commentary on Parásara Smritij ; 10, 


Sraddha-kalpalata ; 10, Tirtha-kalpalata ; 12, KAlauirnayakantuka ; and 13, Kasiprakaga. 
His elder brother Govind wrote a work entitled Jyótisha-Ratnasangraha. No other 
works are now found. A family tree of the whole family is aunexed ; and on a future 


„occasion 1 hope to publish selected biographical extracts concerning this family. 


¿4 Shamchurn Sircar's Vyavastha Chandrika, Sanskrit Intro. p 19. 
5. See T. Strange’s Hindu Law, vol. 2 p. 101; Strange's Manual, second ed. p. 90. 
* Sce p. vi. of the Preface Ist ed. ; aul page 7 of Stokes’ Hindu Law Books. 
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authority on this subject in the Kaustubha, or the Nirnayasindhu, or the 
-Dharmasindhu, and the Mayikhas: While the authorities on which 
Steele bases his Summary of law as regards adoption are Kaustubhse. 
Mayákha, Mitéksharé, Adityapuréna, Nirnaysindhu, Manu, Mahábhá- 
rata and Rámayana.! 

The reader will now be able to see how far the remark of Mr. Suther- 
land in 1819, that “ the Dattaka Mímámsá is the most celebrated work 
extant on the Hindu law of adoption” is warranted by facts. In this 
Presidency it was not even known to the people in original for many 
years after the publication of its translation under the auspices of 10 
Government, And now the people are guided by the Nirnaysindhu, the 
Viramitrodaya, the Kaustubha, the Dharmasindhu, the Mayákhas, and 
not by the Mímámsá or the Chandriká. There are other works too 
on the subject of adoption, -such as Dattaka-Manjari, Dattaka-Nirnaya, 
Dattaka-Darpana, and others, which are consulted in these parts, 
but they are not accessible to English readers. The opinions of Nanda 
Pandita are speculative, and are moreindicative of Gauda doctrines than 
of the usages or opinions of the South. 

As regards the Dattaka Chandriká, it is supposed by Mr. Sutherland 
to be the work of Devánda Bhatta (see Stokes’ H. L. B. p. 629, and 20 
Mayne p. 24). Mr. Sutherland states that the printed copy as well 
as manuscripts read the name of the author as Kubera (see Stokes' 
H. L. B. p. 662). The ground assigned by him for discrediting thig 
express testimony of manuscripts is the author's describing himself to 
be the writer of the Smriti Chandriká (see Stokes’ H. L. B. p. 662 
note). But I hold this assumption to be incorrect—I. Because there 
are more than-one Smriti Chandriká and by authors other than Devánda 
Bhatta (seethe catalogue of Sanskrit works in the Asiatic Society 
of Bengal: under the direction of Mr. James Prinsep, A. C. 1838 p. 
895 ;—Dr. Burnell's Catalogue of Tanjore MSS. p. 183; Shamchurn 80 
Sircar’s Vyavasthá Chandriká, preface p. 19); II. Asobserved by Babu 
Shamchurn Sircar, the styles of the Smriti Chandriká and the Dattuka 
Chandrika are different (see Vyavasthá Chandrika vol. I. p. 18—mote. 
$8); III. The tradition noted by Shamchurn as prevailing in Bengal 
is confirmed by the statement of Mr. W. Macnaghten that the Dattaka 
Chandriká has greater authority in Bengal than anywhere else*; IV. 
Devánanda Bhatta expressly refers his readers for his observations on 
adoption to the chapter of his own Smriti Chandriká on resumption of 
gift (see p. 55, ll. 18, 19) ; V. The citation of the same verse in thb two 


2 See pp. 48—55, Steele’s Summary, Ist ed. 40 
a The statement of Mr. Sutherland that its author was a native of southern India 
(see Stokes’ H. L. B. p. 528) is not of much weight; for according to Mr. Sutherland’s 
information, Nanda Pandita belonged to Southern India, while we know that he was an 
inhabitant of Benares 
K 
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works with different readings, and their reference of identical texts 
to different authors goes to show that they could not have been 
the productions of one and the same author (see Dat. Ch. p. 49,1. 17; 
and Sm. Ch. p. 56, 1. 14; Dat. Ch. p. 49, 1. 19, and Sm. Ch. p. 56, 1. 
24). On these grounds I hold that the present Smriti Chandrika is, 
, 88 it professes to be, the work of Bhatta Kubera, a Bengal author. 
Kubera’s name is not even known on this side of India; and Mr. 
Borradaile expressly says that the original work did not éxist in West- 
ern India in his time. Steele’s list does not mention such a work at all. 
10 Leaving all such speculative and comparatively unknown works, I 
chose one of the well known modern Nibhandhas—namely, the Vyavahéra 
Mayúkha of Bhatta Nílakantha of Benares for publication. This work 
had been translated by Mr. Borradaile. But that version was 
known to be imperfect. I therefore first settled the Mayükha text 
in the mode detailed in Part I, and from the textso settled, I carefully 
made my translation and have added notes thereto. I have tried to 
reproduce the original as nearly as possible. A few remarks about 
Nílakantha will now be made. Nílakantha belonged to the great 
Bhatta family of Benares. An account of this, prepared for me by 
20 Pandit Bál Sástrí of Benares, is given in Part I. I append a translation 
of it for the information of my readers :— 


“ In early times, there lived in the city of Paithana a very learned and pious man 
named Govindabhatta. His son Ramesvarabhatta went to Benares with the view of 
spending the remainder of his life at that holy place. Here he was initiated into the 
Mantra sacred to Rama, and passed his life in the service of God Rama. At an 
advanced age Ramesvara got a son named Nardyanabhatta. From his very youth 
Néráyana was distinguished by his patience and other good qualities ; and he practised 
great austerities. In his time the Mahomedans demolished the temple of God 
Vi$vesvara at Benares. Some time afterwards there wasa drought over the whole 

80 continent of India. Under these circumstances, the all-powerful Mahomedan ruler 
of the country begged of Narayanabhatta to cause the rains to fall. Thereupon he 
.promised a copious fall of rain within the next twenty-four hours, and requested the 
then ruling Mahomedan authorities to permit him to reconstruct ‘the temple of Vig- 
veSvara. Accordingly there was a general rainfall, and contentment and happiness pre- 
vailed throughout the land. The Mahomedan ruler then gave the required permission, 
and Náráyanabhatta rebuilt the great temple that had been pulled down, and per- 
formed the ceremony of founding thé image of Sri Visvesvara and of sanctifying it. 
The followers of the Hindu faith were moved with admiration, aud having deep 
respect for his transcendant virtues bestowed on him the title of Jagat-guru (teacher 

40 ofthe world), and resolved that Nardyanabhatta and his descendants should thencefor- 
ward he entitled to the Agra puja [first honour]. This traditioual history is well 
known at Benares to this day. Narayanabhatta’s name is celebrated throughout 
Hindustan for his erudition in all the Sástras, evidenced by his works, such as the 
Tristhali-setu, Prayoga-ratna, and others; it is also well known that the preservation 
of the Srauta and Smarta rites and ceremonies, as they now subsist, is due in a great 
measure to his works. The account of the family descent given above occurs in a 
Sloks in Joytishtomapaddhati, a work written by Rémakrishnobhatta, son of Nárá- 
yanabhatta :— Ü 
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ओऔमइसिणदेशे5 गस्त्य इवासीत्स भट्टगोविन्द्‌ः || तत्सूनुः भरीरामेश्‍वरभट्टोभूत्स स्वेदिक्र्यातः || 
तत्पुत्रः श्रीनारायणभट्टो जयाते तूरयेवडूमी ॥ तत्सूनुरामकृष्णभट्टो रामेकशरणतां यातः 

Translation :—In the great Southern Country, Bhatta Govind lived like the Agastya 
star. His son was Bhatja Ramesvara famed in all directions. His son Náráyanahhatta 
flourishes like the sun on this earth: His son Ramakrishnabhatta hecame devoted to 
the services of the one God Ráma. 

The works of Bhatta Govinda and of his son Rameévara are not now ob- 
tainghle ; nor can the time in which they lived be fixed with any amount of eertainty. 
Precise information sufficient to fix date of Náráyanahhatta's birth is not available, hnt 
the time during which he lived may he approximately determined. With great lahor 10 
I have collected some works written in Náráyanahhatta's own hand, and one of them 
is dated in the 1624th year of the Vikréma era. Another contains Slokas (verses) 
which are to the following effect : — 

ऋषिबाणाब्धिभूगण्ये हाके ज्येष्ठसिते रवो | wgévur वि्ञाखासु म्रन्थोन्तं समगादयम्‌ | भट्टरामेदपु- 
त्रेण झिवपुप्या यथामाते 01 लिखितः सप्तमोध्यायो भाष्ये शबरसत्कृतो | 

Translation :—In the Saka year 1457, on Sunday the 14th of the dark-half of the ° 
month of Jyeshttá the moon heing in the constellation of Visakhá, the work came to its 
conclusion. The son of Bhatta Rémesa [living in the city of Kasi, i. e. Benares) has 
written the seventh Adhyaya [chapter] onthe Bháshya of Sahara to the hest of his ability. 

At the end of the 12th chapter of the same manuscript is written Samvat 1612 of the 20 
Vikrama era. Náráyanahhatta had two sons, Rámakrishnabbatta and Sankarabhatta. 
Both wrote numerous treatises, and were great in all hranches of learning. Of the 
treatises“written hy Rámakrishna, the largest is his commentary on Tantra-Vártika. On 
the Dharmaggstra he wrote the Jivit-itrika-nirnaya and many other works. Of the 
treatises written hy Sankarabhatta the Dvaita-nirnaya is a large and well known work. 
He also wrote some treatises on various portions of the Mímámsá philosophy. The. 
Slokas (verses) which establish the time referred to ahove, and which are found in the 
Dvaita-nirnaya of Sahkarabhatta, are these :— 

वाग्देव्यागतमत्सरां श्रियमयं नित्यानुरक्तोभजम्‌ नो मुञ्जजविमुक्तकं विजयत श्रीभइनारायणः | विबु- 
धानन्दसंदोइहेतवे TART: ॥ मीमांसादवेतसाम्राञ्यनीतिज्ञो भट्शंकरः || 30 

e "Translation :—Bliatta Náráyana, endowed with knowledge. and the devotee of 
Lakshmf flourishes at Benares. His son Bhatta Sankara, the great Mímárinsak, followed 
him. 

Sankarabhatta’s son Nilakantha was a great Nibandhakára, and he wrote the Dina 
Mayükha, and the other eleven Mayákhas. Nílakantha's son Saakara was a great 
essayist, and his twelve essays known hy the title of Arka (sun), such as Vratárka and 
the rest, are well known. Ramakrishnabhatta had three sons—Dinakarabhatta, Kamalá- 
karahhatta, and Lakshmanahhatta. Diuakara’s preductions, the 12 Udyotas, Sántisára, 
&c. are well known, and in some treatises mention is made of him under the name of 
Divákarahhatta, Visvegvara, otherwise called Gágáhhatta, wrote the Bhatta Chintámani 40. 
and many other treatises. Of the productions of Kamalákara the Nirnayasindhu and | 
many other works are celehrated, and are considered as authorities. Anantabhatta, son 
of Kamalákara, wrote the Sríráma Kalpadruma and other works. The Achéraratna and 
other treatises hy Lakshmana are celehrated. Similarly other eminent men learned: 
and virtuous were born in this family ; and their fame has spread throughout the land. 

Annexed is the genealogical tree showing the names of the several 
Bhattas ; the word Sri is prefixed to the names of those who were living 
[on Saturday, Kártika Vadya 8th, Samvat 1985, when the tree was 


prepared for me in Benares]:— 


. INTRODUCTION. ` 


*eureu (1959 03 pappe st poo3s1epun aq 03 ६८४५४ sr-ejjeug xtuns aur ६ 


. . : " . 


; “BIBAOARIA Hg 
AM ne f l "ejeqqure[e A yg "eugiueH HB | 1 
.. Iud ug eigi ug. "euyurjugy Dg | | "ejgdorj yg "कप ०9 jig "eirvÁ19N yg 
EI "E j PIE ug. og Fs vg | हु 
E E SK . ; f | 
2 Dn '.cwagxgpeumy . ˆ . i -wugiefef 
i , | "wurgreSuer) pg — "euyijüaA — ceugiguny — "eunjiguxeg jg I 
"wiexeurq | i | ॥ l PA CEQyUVASIA: 
; z | | 
‘acute . CEN 
| "ejoqq) ng "९५१०9 pg ?ureyousnung pg 
"eqgueíreA ng à aS a ; 
"[grpünqg ——- | T zed 
hen . > “eg ews: a "euvÁgi 
pg sene mapu yg पा HG "m oe pe "vüqstixeugy 
"pn r "epulAO: "e[ d "eur | i 1 
. ira ud. gi | 9 " ies iad 231 "eqiyue[reA. ७४ आर 
(RIGAJU ; i i i ! 
T ya P$ | > n E 
हि : : : as 2 “sl 
erie MSN rewyrequeuy - "E3EXPAXT ay gUNYsey | : 
~ eeügsrixeurew ` ` : i i | PA 
"po है : ‘epurAory . . "eqguugze[. 
` eurey , "eugíg ` "erexgqqeig = "eyuvuy — .- "3o see 
7.” ° | : E "४०४७४3१, 
verequeg ~ | 


- 'ढेषप्पपृभृच्यू «fexiyure yt ^o mwgqeuq 


: were. L i : 


0७४ ४४, 2 हि l f l , l "süqstireuryi. - 


|. 
“eae 


By Ses | ; jii 
Tooxmx Wu ex “beagau 2 hw E 
se " 1 T WW. aciem » 
d . c vepuiog 
Mi "९५०८४६ fo 4०४०३ vitoyg UT 


INTRODUCTION. lxxvii 


At the comnf@ncement of each of the 12 Mayúkhas, there are 14 
prefatory verses. These describe the family of Nílakantha's patron king, 
and the occasion which produced the Maykhas. I give these verses 
together with a free translation thereof below.! 


1 Note. —The text of these opening verses issettled'by a comparison of three MSS., 
two Miraj ones, and one from my own collection. It may be noted that the Miraj copy 
A repeats these verses at the beginning of eacb Maytikha, only varying the last stanza, 
which has special reference to the Mayákha that follows. In my copy these. verses 
occur at the beginning of the Samskára, Níti, Dána, Pratishghá and Priyaschigta Mayá- 
khas, which are the Ist, 5th, 7th, 9th and 10th out of the twelve. But from the others 
they have been left out either by carelessness or accident. 

यो लीलया संतनृतेऽत्र विश्वं तत्पालयत्यात्मनि विश्वरूपे | लयं que च पूर्णकामः शिवं तनो- 
त्वाञ्च रविमेमासो ॥ १ || जज्ञे पितामहतनोः खलु कश्यपो यस्तस्मादजायत म्रनिस्त विभाण्डकाख्य: | तं 
पुत्रिणां ृरमरोपयदृष्यशङ्गस्तस्यान्वयेऽप्यजनि झङ्गिवराभिधानः।| ९।| aep महति वितते aF- 
राख्ये नृपाणां राजा कर्णः समजनि यथा सागरे झीतरदिमः | कीत्यो यस्य प्रथिततरया श्रोत्रजाते ऽभिपूर्णे 
कणेस्यापि प्रविततकथा नावकारां लभन्ते || ३ || वि्ोकाख्यंदेवस्ततस्तत्सृतोऽभूद्रिशोकी.कृता येन सवो 
धरित्री | ततोऽप्यास राजांऽस्तरात्रस्ततोभूद्रयाख्यो, रयेणैव सर्वाहितप्नः || ४ || बभूवाथ वैराटराजस्त- 
तोऽभून्नुपो मेदिनीवक्ृभो वीठराजः | नरब्रक्मदेवस्ततो मन्युदेवस्ततोऽभून्रृपश्चन्द्रपालाभिधानः || ५ || 
दिवगणाख्यनूपः समजन्यथो शिवगणाख्यपुरं प्रचकार यः | शिवगणेन समः सकलेगुणेः शिवद्िवप्रथमो 
TAR यः ॥ ६ | रोलिचन्द्र इति तततनयोऽभूत्क मैसेननृपतिस्तमथानु । लोकपोनरहरिनृंपराजो राम- 
चन्द्र इति तत्तन॒जातः || ७ ॥ यश्ञोदिवस्ततो जातस्ताराचन्द्रनृपस्ततः | चक्रसेनस्तते| राजा राजसिंहनृपो 
यतः || ८ ॥ ततोऽप्यभूद्भूपतिसाहिदेवः स्वकीतिभि्निजितदुग्धसिन्धः | अभूत्तत्तः श्रीभगवन्तदेवः सदे- 
धं भाग्योदयवान्‌ Bate || ९ || यद्दानद्रविणाद्रिनिजितवपूरत्नाचलो लज्जया दूरे स्तब्ध इलावृते निवि- 
wa नो यत्र पुंसां गतिः | किच तस्यदरातिवामनयनानेत्रास्बभिवोर्धतस्तेजो5भिवेडवामुखोत्यहुतभूक्तल्य 


20 


कर्थं नो भवेत्‌ || ९० ॥ आज्ञप्तस्तेन राज्ञा विजुधकुलमणिदोक्षिणात्यावतंसो भट्ट: श्रीनीलकण्ठः स्मृतिषु : 


वृढमतिजैमिनीयेऽद्वितीयः | आज्ञामादाय मूभी सविनयममुना तस्य सवोत्निबन्धान्दष्टा सम्याविविच्यात्र 
जगति भगवद्वास्करस्तन्यत$यम्‌ || ९९ | (च्य प्रावितताकेरणस्तन्यते भास्करोयम्‌ in the last quar- 
ter in the two Miraj copies). प्रतारकेराइृतमत्र किंचिन्मया तु निर्मेलतया तदुज्झितम्‌ | ऊनोक्तितातो 
न हि तेन काचित्खपुष्पहीनापचितिने हीयते | ९१ || संस्काराचारकालाः ससचितर चनाः श्राद्धनीती विः 


वादो दानोत्सगेप्तिष्ठा जगाति जयकराः संगताथौनुबद्धाः | प्रायश्चित्तं विज्युद्धिस्तदनु निगादिता शान्तरेवं 30 


क्रमेण ख्याता ग्रन्धेऽत्र YR बुधजनसुखदा TERT मयूखाः ॥ १३ || भगवन्तभास्कराख्ये NSRR- 
ड्लिष्टसम्मते च ततः | व्यवहारविधिमयूलः प्रतन्यते नीलकण्ठेन || २४ | 

Translation :—[1.] May that sun do good to me, who sportively creates the universe, 
who protects it (while subsisting] in his universal form, and who speedily terminates it 
when his desire (for sport] has been satisfied. 

[2.] Of KaSyapa who was born of the body of Brahmá, was born the sage [known 
by] the name of Vibhandaka. Him RHishysárivga placed at the head of fathers [by his 
birth as son], and in his line was born he who was named Sringivara 


[3.] In that great and long line of kings called Sangara, king Karna was born as the 


r oon was from the ocean. His repntation was so widely known that even the stories of 40 


Tetrna (a hero of the Mahábhárata) could find no room in (i.e. attract] the ears [of 
people] which were filled to the brim [by stories of king Karna] 

[4.] From him was born Vigoka Deva, who [as his name imported] made the world 
free from misery. From him was born Astagatru. He had a son named Raya, who [as 


_his name implied] destroyed all his enemies simply by the rapidity of his motion... 


[5.] Then was born king Vairáța, and after him king Vithardja, [and] Nara- 
brahmadeva, and after him Manyudeva ; and after him the king named Chandrapfle. 


xxviii INTRODUCTION. 

The Sengara dynasty (under whose auspices Nílakantha wrote,) 
flourished in Bundel-Khanda. Their capital appears to have been 
‘situated in Bharehá at the confluence of चर्मेणती (the Chambald) and 
taqi (the Yamuná).' 

In the Introduction as well as in the Appendices, a number of 
subjects have been left unnoticed. Some of these are noted in the 
concluding observations at the eud of Appendix IV. Section II 
` I cannot conclude this Introduction without acknowledging my great 

. obligations to my friends Pandita Bil Sástí Ránade of Benares and 
10 Pandit Rajaram Sástrí Bodas also of Benares; now employed at the 
Elphinstoue College, Mr. Yasavaat V. Athalye, one of my brother 


[6.] The king named Sivagana was then born, who founded the city named 
Bivagana ; who was equal to Sivagana (the attendants of Siva) in respect of all quali- 
‘ties, and ७७० was the first iu the enumeration of those who were favoured by Siva 
^ [7.] Hehsdasou named Rolichandra, who was followed by king Karmasena. 
From his body was boru Ramachaudra, who was the protector of the world, the lou ` 
anong men, and king of kings 

[8.] After him was born Yasodeva ; after him king Tarachandra ; after him king 
Chakrasena, and after him king Rajasimha 

20 [9.] From him was born king Sáhideva, whose reputation surpassed the ocean of 
milk [in respect of its freedom from stain]. After him was born King Bhagavanta ^ 
Deva, who had constant and increasing prosperity. Í 
. [10.] The heap of wealth given by him was sogreat that the mountain of gems 
heing, as it were, surpassed thereby in respect of its size, was ashamed, and quietly 
retired to llàvrita, a place where no men can go; further, how can the fire of his prowess, 
which was inflamed by the tears of the wives of the terror-stricken enemy, not he 
likened to the fire which arose ont of the mouth of Vadava, and which residing in the 
ocean is supposed to feed on its waters 

(11.] That king gave a command to Nilnkantha, the gem of the assemblage of 

30 learued ien, the ornament of the residents of the Deccan, who was firmly grounded in 
Smritis, aud. who had no equal (in the Pürva Mimámsa] of Jaimini ( Nilakantha] 

. courteously bowing te that command read and examined all the works, and is now lay- 
ing before the world this Bhngavadbhaskara 

{12.] Herein I have discarded much thnt was accepted by [literary] cheats, but had 
really no foundation. There is however no deficieucy of discourse on that account 
for uo worship is lowered for waut of an imaginary flower. 

[13.] In this unblemished work. twelve Mayakhas (rays). which give delight to 
learned men, are propounded in the, following order :—Seniskira (initiatory cere- 
monies), Achéira (rules of conduct), kúla [ordinarily called Samaya] (the times for 

4.0 festivals and religious acts), Sriddha (fnncral oblation). Niii (policy), Vivida [ordi- 
narily ealled Vyacahára] (Municipal law), dina (gifts), Uts«rga (dedication). pratistha 
(consecration), práyaschita (penance) ; S«ddhi (purification), aud Siati (propitintion of 
enraged deities). 

> [14.] In this work ealled Bhagavanta Dháskara, which is respected by the learned, 
the Vvavahara Mnyitklin is now being propornded by Nilakay bia, 


1 About the position ot Bhareha, the principal town of the Anraya district, sce 
Rikinson's Gnzetteer of the N. W. Provinces vol. IV p. 417. About the Raja who first 
Brought the Brahimanas, see the same volume p. 413. As regards the sage Rishya-Sringa 
th whom the Rajas trace their descent, see vol. 1. p. 207 and vol. IV. p. 276 
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Pleaders, and Mr. Jolin Macpherson, of the High Court bar, for their 
assistance in my work. Many Sastris ‘throughout the Presidency are 
also entitled to my acknowledgments for their readiness in giving mo 
information, and placing their MS. stores at my disposal. Thirteen 
years ago I wrote a small work on Hindn Law in the Marathi langnage.. 
Its reception has encouraged me to extend the sphere of my labours. 
Of the imperfections of this my first attempt to trace the history of the 
Aryan law, and to treat of some of its prominent topics historically, no 
one can be more conscious than myself. But if it contributes in the 
slightest degree to ampler investigation or more sympathetic. stady 10 
of the Dharmasástra, I shall consider myself well rewarded. 


VISHVANÁTH NÁRÁYAN MANDLIK. 


Bombay, the Hermitage, 
the 10th March 1880. 
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LIST OF THE PRINCIPAL WORKS 
Used or referred to [in the order of the Sanskrit alphabet]. 


Agni-Puráns, (Bibliotheca Indiea,) Calcutta, vol. I. 1878, yol. II. 1876. 
Atkinson's Gazetteer for N. W. P., vols. 1, 2, 3, 4 

Adby&tma-R&émfyana. Bombay, litbograpbed at Bapu Haréet’s Press, Sáké 1779 
Anantadeva—(see Samskárakaustubha). : 

Aparárks, a commentary by Aparfrka, on the Yajfiavalkya Smriti (MS.) 
Amarakosa— Bombay, Government Book Depót, A. C. 1877. 


, AshtAdasasmritayah—({my own private collection MSS. and Benares Edition, litho- 


graphed, Samvut 1923.) 
-Calcutta edition by Pandita Jíbánand, B.A. 2 vols., A. C. 1876 
Áchára Mádbava (MS.) 
Ápastamba Dbarmsáástra, Bombay, Part I. A. C. 1868; Part II. A. C. 1871 
Ápastamba Sráuta Sátra (MS.) 
Áryavidyá-Sudbáksra by Yajfieávara Sástrí, Bombay, Sáké 1790, A. C. 1868 
Aévaléyana Gribya Sutra, (Bibliotheca Indica,) Calcutta, Samvut 1924, A. C. 1869 
Aévalfyana Srauta Sátra, (Bibliotheca Indica,) Calcutta, A. C. 1874 
Indian Law Reporta 
Indian Wisdom, second edition, by Prof. Monier Williams. 
Utsarga Mayókha by Nílakantba Bbatta (MS.) 


Rig Veda, Samhité, Edition by Professor Max Müller, in 6 vols. 


Aitareya Brábmana, Dr. Haug’s Ed. Bombay, vol. I. A. C. 1863 ; vol. 1I. A.C. 1863. 

Oudh Gazetteet, in 3 volumes, A. C. 1877. 

Aufanasa Dbarmaáástra (see Calcutta Ld. of 18 Smritis) 

Kamalákara's Vivádatándava (MS.) 

Kátyáysna Srauta Sátra, Berlin, 1859. 

Kátyáyana Smriti (see Calentta Ed. of 18 Smritis). 

Kásf-mrite Moksba-Nirnaya, by Náráyana Bbatta. (MS.) 

Cowell's Tagore Law Lectures, 1870. 

Kulláka Bhatfa’s Commentary on Manu Smriti, Bombay, lithographed by Bápú 
88६817. Séta Hegishté, Sàké 1770 

Kürma-Purána (MS.) 

Krishna Bbatta's Commentary on tbe Nirpayasindbu (MS.) 

Colehrooke's Essays, 3 vols. London, 1873. 

Gazetteer for the Hydrabad Assigned Districts, Bombay, 1870. 

Garuda. Puråņa (MS.) i 

Gágábbatta's Játiviveka (MS. ) 

Gurucharitra (MS.) 

Grihyaparisishfa, (Bibliotheca Indica,) Calcutta, A. C. 1869. 

Gopatha Brábmana of the Atbarvaveda, (Bibliotheca Indica,) Calcutta, A. C. 1 872, 

Gobbila-Gribyasútra with the Commentary of Chandrakanta Tarkálankára, (Biblio- 
theca Indica,) Calcutta, A. C. 1879. 

Gopin&tbha Bhatti (MS.) 

Gautama (see Calcutta Ed. of 18 Smritis, and MS.collection). 

Johy Muir’s (Dr.) Sanskrit Texts, vols. 1 to 5 

Jímátsváhnua's Dáyabhága with Sri Krishna Tarkélankara’s Comments.—Calcutta 
Edition, A.C, 1829 
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Jaimini's Mímánsá with the Commentary of Sahara Svémin, (Bibliotheca Tndica,) 
Calcutta, vol. I. 1878, vol. II. (incomplete) 

Táránatha's (Prof.) Kosá entitled Váchaspatya (issued in parts) 

Taittiríya Aranyaks, (Bibliotheca Indica), Calcutta, A. C. 1872 

Taittirfya Krishna Yajub-Sambiti, (Bibliotheca Indica), Calcutta, vols. 1, 2 and 3, 
and MS 

Taittiriya Bráhmans, (Bibliotheca Indica,) Calcutta, vols. 1, 2, and 3. 

Dattaka-Chandriká, Calcutta, 1884. 

Dattaka-Laugakshi-Bháskarí (MS.) 

Dattaka Nirnaya (MS.) 10 

Dattaka- Maiijari, (MS.) 

Dattaka- Mímánsá, Calcutta, 1854. 

Dattaka-Darpana (MS.). 

Dánachendriká, Bombay, lithographed. 

Devalasmriti (MS.) 

Devánandabbatta (see Dattaka Chandriká and Smriti Chandrik&): 

Devi Bbágavata 

Dharmadvaitanirnaya hy Sankarabbatta (MS.) 

Dbarmasindbu, Bombay, lithographed hy 8896 Sadá&iva Seta, S&ké 1780. : 

Dharméhdhi Sára (see Dharmasindhu). 20 ` 

Dhátnpátha of Pánini (see Pánini). 

Nanda Pandita’s Commentary on Vishnu Smriti (MS.) 

Nágojíhhatta's Sápindyspradípa (MS.) 
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uibus eng v QU 


VYAVAHÁRA MAYÜKHA. 


SALUTATION TO GANESA. 


1. . Having spoken of the rules of royal policy, and duly bowed to 
the lotus-like feet of the sun, Nílakantha 
composes & small [treatise] laying down 
juridical rules. 

2. I honour [my] preceptor Sankara, the sole head of the leadigg 
twice-born, master of laws, source of happiness, [and] the instructor 
of all ir Kásí [Benares].! 

8. That highest being who had appeared in two [forms]? here [in 10 
this world] for expounding the two conflicting systems, now appeared 
[in] one [form] as Srí Sankara Bhatta; and he accepted the doctrine 
of identity of the human soul with the divine essence propounded by 
the Miménsakas.* 

4. Herein I have discarded whatever was favoured by [literary] 
forgers, by reason of its restiug on no authority; however, therc is no 
deficiency of discourse whatever hercin on that account; [for] no 
worship is lowered for want of tlic celestial flower.* 


Benediction. 


Definition of Vyavahára. 

Vyavahára, [or] a judicial procceding, is a transaction which incul- 29. 
cates [the rules] whereby the determination of [the party who has 
committed] the unrecognized wrong [as] between the disputing parties 
is made known. [Or] it is a transaction made by plaintiff and defend- 
ant, in which are involved evidence, possession, and witnesses; [or] 
which proposes to decide between conflicting pleadings. As regards 
confession to plaintiff’s claim, the use of the term Vyavahdra [in sucha 
case] is, according to Madanaratna, secondary. The latter part [of the 


1 This refers to the father of Nilakantha; but the adjectives in the verse have 
another meaning which applies to Sankara, the tutelary deity of Benares. When 
thus rendered the verse would stand as follows :— 30 

I honour Sankara, on whose head alone shines the moon [ns an ornament], who is 
the lord of the Bull, who hears Parvati [as his half-hody]. and who, in. (681, instructs 
all. [See farther Kasi-Mrita-Moksha-Nirnaya hy Narayanabhatta, MS.; Adhyátina 
Rámáyana, Yuddha Kánda, chap. xv., v. 62.] 

* Sankarácharya and Kumárilahhatta. उ This refers to Vyasa and his school. 

* Khapüshpa is the word used ; and it means an imaginary celestial flower, used as a 
familiar illustration in such figures. As no worship would he spoilt for want ofa 
flower which does not exist, the Mayukha will not, says the author, likewise suffer 
from the omission of matter which rests on no authority. F 


a 
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above definition] is for excluding unfounded disputes, false plead- 
ings, &c. j 
Now [as toj its titles:—Yájñavalkya [ch. ii, v. 5]:—“If one 
aggrieved by others in a way contrary to the Smritis and the estab- 
lished usage complain to the king, that subject is one of the titles of 
Vyavahára, or a judicial proceeding”! Adharshitah [means] dis- 
regarded. 
lis eighteen divisions are [thns] mentioned by Manu [ch. viii, 
vv. 4, 5, 6, 7] :-— Of them, first [1] non-payment of debts, [2] deposit, 
10 [8] sale without ownership, [4] partnership, [5] resumption of gift, 
[6] non-payment of wages, |7] transgression of compact, [8] rescission 
of purchase and sale, [9] disputes between the muster and the herds- 
man, [10] boundary disputes, [11, 12] assault and abuse, [13] theft, 
[14] heinous offences, [15] adultery, [16] duties of man and wife, 
[17] partition, and [18] gambling and prize-fighting. These are 
eighteen titles in legal procedure."? Anapakarma [means] nof return- 
ing. Auuéayah [means] repentance. Dyutam [means] gaming with 
inanimate objects. Gaming with animals is called Samdhvaya. 
Here, although accordiug to the text of Brihaspati, * killing a man, 
20 theft, harbouriug another’s wife, and both kinds of violence [i. e., both 
with speech and with the body], ought to be the four species of 
Sáhasa (heinous offences)," adultery? and the two species of violence 
with speech and with the body, are varieties of violence, they are 
mentioned separately, [in the same way] as balivarda (a bull) [some- 
times] is after go (cattle of the bovine genus).* "The nature of these 
eighteen titles will be explained further on. 


*«  *ESSENTIALS OF CIVIL JUDICATURE. 


Brihaspati:—'' [The king] should build a separate house in a 
fortress, having water and trees around 
it; [and] on the eastern side of it [the 
honse] should be made the court-room, 
properly constituted and facing the east." 5 


' Essentials of Civil Judicature. 


30 The Court-house. 


2 Vir. l. 1, p. 2. ? Mit. ch. ii. l. 2, p. 2; Vir. 1. 89, p. 2. 

* The term Steya (theft) appears to have been inadvertently left out of the text in 
this place : this is clear from the above passages from Brihaspati and Mann. 

* This is a mode of illustration wherein the word go, meaning bovine cattle 
generally, is used, and yet the word balivarda (a bull) is added to denote the 
importance of the latter. 

5 Vír.1. 3, p. 2. 
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And the same should be the Dharmddhikaranam, or seat of justice. 
For thus is the text of Kátyáyana :— “ That place, where discrimination 
between truth and falsehood conformably to the precepts of law is 
made, is tho seat of justice.”! Manu (ch. viii., vv. 1, 2):— The king, 
desirous of investigating judicial proceedings, should enter the 
court, (composed and dressed and decorated modestly, [and along] 
with Bráhmanas and councillors who are learned in the law), and at- 
tend to the business of litigants’  Yájüavalkya (ch. ii, v. 1):— 
“ The king, divested of anger and avarice, should attend to administer 
justice along with learned Bráhmanas, [and] conformably to tho pre- 10 
cepts of law."5  Nripah [means] any one having authority to protect 
subjects, not necessarily a Kshatriya. Kátyáyana :—“ The king who 
makes investigations with judges, councillors, Bréhmanas, the family 
priest, and respectable men [or assessors], attains heaven by resson of 
his righteousness.”* Here the Bréhmanas are those who are aniyuktdh, 
or not appointed.> 

The respectable men [or assessors] are niynktéh (appointed).° 
And it is said to the same effect :— Whether niyuktah or aniyuktah, 
one who knows the law is competent to speak."? 

The definition of a prádviváka (a judge) is thus given by Brihas- 20 
pati:—‘ He who in a cause examines, and also cross-examines, and 
who speaks sweetly at first, is therefore called prédvivika.”8 

- Definition of amétya (councillor) :-—VyA4sa— The king should 
appoint as amdtya (councillor) a Brahmana who knows all the Sás- 
tras, who is free from avarice, who speaks justly, who is wise, whose 
standing is hereditary, and who [is a] twice-born.” Hore the term 
dvija (twice-born) is used after [the term Bréhmana | for the purpose 
of including a Kshatriya or a Vai$ya in the absence of a Bráhmana. 
And Kátyáyana [says] to the same effect:— Where there is no 
learned Bríhmana, there [the king] should appoint a Kshatriya or a 30 
Vaisya who is learned in law. He should scrupulously exclude a 
Südra."? 

As regards Sabhyáh, (respectable men), [says] Yájiiavaikya [cb. ii., 
v. 2]:—''Those should be made assessors by the king who have 
studied the Vedás and Sástras, who know thc law, who speak the truth, 
and who look to friends and foes with the same feelings.”!° As 
regards their number [says] Brihaspati :—'* The court whore there sit 


? Vir. 1. 3, p. 2. ? Vir. 1. 4, p. 1. ३ Vir. 1. 4, p. 2. 
* Mit. ch. ü., 1. 2, p. 1 ; Vir. 1. 4, p. 2. 5 They would be honorary. 


6 Borradaile uses the word assessor, which hes now a definite meaning, whereas 40 
the word in the text is Sabhydh, or those fitted to sit in n Sabha, or a seat of justice. 


7 This evidently refers to the word Bréhmanis in the foregoing psssage. See 
Mit. 1. 2, p. 1; Vir. 1. 4, p. 2. 


® Vir. 1, 10, p. 2. ० Vir. 1. 11, p. L 10 Vir. J. 11, p. 2. 
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seven,. five, or three Bréhmanas, conversant with the ways of the 
world and learned in the Vedas and in the laws, is like the sacrificial 
assembly."! The same :-- The king should appoint accountants and 
scribes, who know the principles of grammar and have studied the lexi- 
cong, who are skilled in reckoning, who are pure, and who are acquainted 
with various characters."? Sabdah [means] the science of words [or 


grammar], and abhidhánam, a lexicon or dictionary. Kátyáyana:— 


10 


* There, Vai$yas who understand justice should be made auditors." 
Tatra [means] in the abbve court. Brihaspati:—'* A truthful and 
confidential man should be appointed, subject to the authority of asses- 
gors, to summon witnesses, the plaintiffand the defendant, and to look 
after them."5 He must be a Sidra. Vyása [says] to the same effect :— 
“A stout Stidra whose ancestors were employed in that office, acting 
under the orders of the assessors, should be made a Sádhyapála to 
obtain materials for trial.” Yájüavalkya [ch. ii., v. 3] :--« A king who, 
from press of other work, cannot attend to administer justice, should 
appoint [in his own place] a Bráhmaga learned in alllaws to work 


' along with the assessors.” 


20 


Brihaspati [thus] relates the duties of a king, a ‘president, and 
others :— The president is the speaker; the king is the chastiser [or 
one who gives the order]; the assessors are the investigators of the 
subject-matter of litigation ; the accountant is to count the money, and 
the scribe is to write the legal proceedings.” 

The same :-- The king should sit facing the east, the assessors 
the north, the accountant the west, and the scribe the south." 

* Yájiiavalkya mentions investigators other than [those consti- 


* R tuting] the court fch. ii., v. 30]:—-“ Officers appointed by the king, 
the Págás, the Srenis, and the Kulas should be respected in the 


' order they are mentioned in matters of legal proceedings between 


80 


men."* Nripenádhikritàh (officers appointed by the king), [that is] the 
Prádviváka (judge) and others. The Págás—communities of various 
traders living in the same village [and] of different castes. The Srenis, 
the reverse of the Págás. The Kulas—aggregates of castemen, 
relatives, or family-members or brethren. Brihaspati also [says] :— 
“For those who wander in the forest there should be an office in the 
forest; for soldiers in the army; so for merchants in the paravans.” 
Karanam (an office) [means] a court of justice. 


Kátyáyana mentions the time for conducting legal proceedings :— 


" * The king should determine judicial proceedings in the Court before 


2 Vir. 1. 11, p. 2. » Vir. L 13, p. 2. - 
8 Vir. 1. 13, p. 2. : * Vir. 1, 12, p. 2. 
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noon, conformably to rules laid down in the Séstras, putting down the . 
inimically disposed. Those three divisions of the day, omitting an 
eighth, are declared the best time for legal proceedings as laid down 
in the Sástras." [The first] half of the first watch being left, the 
three divisions [of oné-eighth each] subsequent to it up to noonday 
[is the proper time]. Samvarta mentions the [following] as the ex- 
cepted days:—''On these days, viz. the fourteenth,! the thirtieth, the 
fifteenth, and the eighth,! the wise should not attend to judicial investi- 
gations."? Brihaspati:—‘‘ Having sat there before mid-day along 
with the old, the councillors, and the dependants, the king should 10 
attend to [judicial proceedings], and also listen to [the expositions of] 
the Purápas, and religious and moral laws." Tám, [that is] in the 
Court; Arthasdstram, the science of polity. 


In the matter of a conflict between religious and moral laws, says 
Nérada :—‘‘ Where there is a conflict between religious and moral 
laws, one should follow the precept of the religiouslaw, disregarding that 
of the moral.’ As regards difference between two Dharma-Sástras [or 
Smritis] Yájüavalkya says (chap. ii, v. 21):—“ When two Smritis 
disagree, that which follows equity [as guided by] the practice of the 
old should prevail."5  Brihaspati speaks of the sin which attaches to 20 
one who does not take nyáia (equity) into consideration. [Thus:—]. 
+ No decision should be made exclusively according to law because in a 
decision devoid of yukti (reason or equity), failure of justice occurs.”’4-. 

[The king} should also take into consideration the customs of the 
country, &c.: for so says Brihaspati :—“ Those usages of a country, 
tribe, and family which have been introduced by the ancients should. 
be preserved intact, otherwise the subjects rebel; popular dis- 
affection takes place, and the army and treasure are destroyed. The 
mother's brother's daughter is taken in marriage by the twice-born of 
the south. In the central country, [the twice-born] engage in service, 80 
trade, and eat cows. [Twice-born] people of the east are fish-eaters, 
and their women are notoriously. immoral. In the north, the women 
are addicted to drinking, and can be touched in their monthly. courses 
by men.” By thus acting they are not liable to práyaschitta (pen- 
ance) or legal correction. Pérve (of the east), [meaning] living in 
the eastern parts. In some copies the reading is sarve (all), sarve 
(meaning) Bráhmanas and others. Damah [means] correction or legal 


1 Of each fortnight as laid down in the lunar calendar. 
â Vir. 1. 9, p.8 3 Vir. 1. 6, p. 1 * Vír.1.6, p. 1 
७ Vir. 1. 9, p. 2, which mentions in addition the taking in marriage a brother's 40 
widow : thus :—" खदजाता: प्रगृह्णन्ति भातृभायोमभतृका:”” which means “the Kheaajíta 
(people born in Khaáa) marry the widow of a deceased brother.” As to the situation: 
` of Khaga, see Bhágavata, skanda ix. ch. xx. v. 29; Varáha Mihira, ch. xiv. v. 6. 
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punishment, According to some writers the mention of práya&chitta, 
&c., for the above acts, in the Smritis, applies to countries not in- 
cluded in the above texts. Others again who construe práyaéchitta— 
dama as práyaschiliarápo yo damah, (correction in the nature of 
penance), maintain the exemption [of the people of these countries] 
from [temporal] punishment only,’ but they hold that in other 
countries both punishment and penance will have to be undergone. 


Vyasa says :—‘‘ The decision of a dispute among merchants, mecha- 
nics, cultivators, dyers, and such others, is impossible to be made by 
10 others [i. e. persons of other persuasions]; but it should be caused 
to be made by those who know those pursuits.”* [Says] Manu 
[chap. viii., v. 890]:—“ If a dispute arise among the twice-born on a 
matter affecting their several orders, a king desirous of his soul’s good 
should not propound improper law." 


 Kátyáyana :—“ At the proper time, the king should thus interrogate 

the plaintiff standing before [him] in a humble posture, ‘OQ man, fear 

not, say what you come for, and what your* complaint is.’ On his 

.*8  cominginto courthe should be thus asked, * From whom, where, 

when, and on what ground, [have you suffered]? 5 Thus interro- 

20 gated, what he speaks as his grievance should be considered along with 

the assessors and the Bráhmanas; and, if the complaint be proper, a 

sealed [order] or a man [४. e. a messenger] should be sent to summon. 
[the defendant ]."* 


Nárada :—' Until the investigation is gone through, the defendant 
avoiding the summons or setting up a 
; false plea may be arrested."5 The same 
Four-told: restraint. [Nérada] mentions four kinds of legal 
restraint :—(1) coufinement to a place ; (2) limitation as to time ; (8) pro- 
hibition against leaving [the particular place] ; and (4) restriction from 
80 [other] employment. Thus legal restraint is four-fold. He who is 
subject to it should not transgress 11.76 


Legal restraint. 


The same lays down punishment for one who transgresses legal re- 
straint :—“ If one fit to be restrained, and placed under legal restraint, 
transgresses it, he makes hiself liable to punishment."? The same 


2 The ends of prayaéchitta (penance) are two—exemption from hell, and correction 
for worldly purposes. According to these, therefore, the word prdyaéchitta is to be 
understood in the latter sense only ; so that the, people described in the text escape 
punishment only, but must undergo prdyaéchitta (penance) to escape future 
punishment. 


40 > Vir1.10 p.1 — 8 Vir 1. 15, एछ. 1.  *Vír.l.16, p.2.  5Vír.1.17, p. 2. 
* See Yájiiavalkya, ch. ii. v. 5, and comments thereon 5 Vir. 1. 17, p. 2. 
7 Vir. 1. 17, p. 9. $ 
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speaks of punishment being sometimes inflicted even on the person 


restraining, [thus]:—“ He who enforces restraint by improper means, 
such as by [gagging the mouth] to stop the speech, or by stopping 
réspiration, &c., is liable to punishment; not he who breaks through 
such [restraint] ^! 


Under some conditions Nárada lays down no punishment for breaking 
through ásedha (legal restraint) :—'* He who is placed under restraint, 
while crossing a river, or when in an inaccessible road [forest], or in 
a bad place, or in a calamity, or the like, shall not be guilty of an 


offence if he break through such restraint."  Kátyáyana prescribes 10 


punishment for him who restrains those 
who ought not to be restrained :—“ He 
who restrains him who ought not to be 
restrained is liable to punishment by the king. This is the rule."? 
The same names those who ought not to be put under restraint:— 
* Persons standing on a tree, or a hill, or seated on an elephant, 8 
horse, a carriage, or ir à boat; [these are all] persons ina dangerous 
place :—[therefore] all these are not to be put under restraint by those 
seeking right investigation of claims. Also persons afflicted with 


Those who ought not to be 
arrested. 


disease ; persons placed in difficulties ; and & yajamána (a sacrificer).” 20 


5 [In summoning, Nárada lays down the following rule]:—'* The 
king should not cause to be summoned 
the infirm, the minor, the old, persons 
in dangerous places,* and persons immersed in religious duties; a 
person who would be ruined (if he were summoned), a person suf- 
fering from deprivation of his wished-for objects; persons engaged in 
doing the king's service, or in celebrating festivals; the intoxicated; 
persons possessed of the devil; the idiot; persons involved in grief; 
the helpless [such as pupils, servants, &c.]; the woman who has no 


Summons. 


relatives to help her; a woman of a respectable family ; à woman recently 30 


delivered ; a maiden of the highest tribe [a Brihmani]; [because] 
these females are declared to be dependent on their tribes. It is 
allowable to summon women upon whom their families are dependent ; 
profligate women, prostitutes; women 
of low families and degraded women. 
Having examined the complaint, the king may also summon in 
weighty matters hermits and the like who have repaired to the woods, 


Exeeption to the above. 


2 Vir. 1. 17, p. 2 3 Vir. 1. 17, p. 2 

* The penne: within brackets occurs in MS. E. Vir. refers the text to Kátyáyana 
1. 16, 9 

* See preceding verse. Vir. explains Vishamastha as meaning ‘exposed to difi- 
culties,’ 1. 16, 9. 2 


5 See Vir. 1. 16, p. 2. 
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without offending them. Having regard to the time and place and to 
the gravity or otherwise of matters, the king may even cause an infirm 
person, &c., to be brought slowly and slowly.! In some copies? the 
reading is yánaih, that is (by vehicles) [in place of the second ganaih, 
(slowly)]. 

A person who, being summoned, does not attend, is liable to pun- 
ishment. Brihaspati tc the same effect :—‘ Where a person having 
relations or family, being summoned, does not attend, throngh pride, 
[the king] should fix. upon his punishment according to the nature 

10 of the matter in dispute."5  Kátyáyana prescribes different punish- 
ments according to the [magnitude of the] subject-matters in dispnte. 
** [f the complaint be trivial, the fine should be fifty [panas]; if it be 
ofa middle kind, it should not be less than one hundred; in com- 
plaints of à serious nature it should always be not less than five hun- 
dred."* 

Pitámaha describes the proceedings to be taken after the arrival of 
the person summoned :--- The defendant should be made to stand with 
the complainant before the court." The third case [(vádiná is here 
used as meaning] ‘along with.’ 


20  Kátyáyana:—'' There [in the court] the complainant should [first] 
address, then the defendant; after them the sadasyáh (assessors), and 
lastly prádviváka (the judge)"5. Brihaspati:— When plaintiff and 

defendant come [together], each saying ‘I am first, * I am 
*% first, the plaint should be registered* in the order of their 
classes, or? after examining the injury. 

“ A relation or a duly appointed person? may undertake the plea 
or answer for persons who are of weak 
intellect, or insane, or old, or women, or 

minors, or diseased."8  Nárada:—'' Whether a person be appointed 

80 by plaintiff or employed by defendant, succoss or failure belongs to 
him for whom he pleads." As regards Kátyáyans's text, “Ifa person 
other than a brother, father, son, or servant, litigating on behalf of 
another, speak falsely in litigation, he shall be hable to punishment," 
it. is in reference to persons who are not duly appointed agents. 


Agent. 


In some cases the absence of an agent is enjoined by the same 

S प [anthor]. “In [prosecutions for] killing 
i aa a Bréhmana, drinking liquor, theft, 

adultery with the preceptor's wife, killiug a man, touching another’s 


^a Vir. 1. 16, p. 2. 3 See Vir. 1. 17, p. 1. 3 Vir. 1. 19, p. 1. 
40. $ Vir. 1. 17, p. 2. 5 Vir. l. 18, p. 1. 


“6:In MSS. B and C, instead of vá (or) there is cha (and). 
7 It would be guardian ad litem. ® Vir, 1. 19, p. 1. 
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wife, and also eating forbidden things, seduction and defilement ofa 
virgin, violent language and actions, fraud, and also treason, no prati- 
vádli (deputy) shall be given: the doer of the act shall plead the cause 
himself.” Repetition of the word steya (theft) is for the entire prohi- 
bition of a deputy [in a case of theft and offences of the like nature].! 
Prativádi [means] a deputy. E 

When the defendant is brought up, the proceedings of the plaintiff 
are thus described by Y ájiiavalkya [ch. ii., 
v. 6] :— That which the plaintiff relates 
should be recorded iu the presence of the defendant, [and] marked 10 
with the year, the month, the fortnight, the day, the name, the caste, and 
the like.”? In another? Smriti :— That is termed a plaint presented 
to the king which contains artha (a cause of action), which briefly 
states the subject-matter fully ; [which is] intelligible, expressed un- 
ambiguously, statcd iu a form cognizable [by the Court], non-figura- 
tively, conformable-fo the original complaint, possible, uncontradic- 
tory, certain, capable of proof, concise, exhaustive, not impossible in 
regard to place and time, containing the year, the season, the month 
the fortnight, the day, the country, the district, the village, the honse, 
the subject-matter in dispute, the name of the tribe, description of the 20 
person, and age ; the measure or quantity of the subject-matter in dis- 
pute, the names of the complainant and the defendant, and marked 
with the names of their respective ancestors * and several kings’; the 
cause of forbearance ; the injury done to the complainant; and names 
of the original grantee and grantor.” The use of the mention herein 
of the year, &c. will be declared in [the Section on] mortgages, &c. 
The use of the country and the like in some cases is explained in another 
Bmriti.9 “In suits for immoveable property, these ten should be entered, 
viz. the country, the village, the site, the tribe, the names [of the plaintiff 
and defendant], names of neighbours, the name and dimensions of the 30 
field, and the names of the father and grandfather and great-grand- 
father (of plaintiff and defendant), and a description of former kings." 


The Pleadings. 


Kíty&yana :—* The prádviváka (Judge) should cause to be taken 
down plaintiff's statement, as told by him in his own way, on a board 
with chalk ; then on paper after it has been corrected." . 


2 The first steya (theft) prohahly refers to the theft of gold, which ranks in Hindu 
law with the primary sins, such as Brahmahatyd, &c. mentioned in the text (see Manu, 
ch. xi, v. 54). The second steya stands for stealing generally. 
* Vir. l. 19, p. 1 3 These texts occur in the Smriti Sangralia. 
* Father, grandfather, and great-graudfather : see Vir. 1. 20, p. 1 : 40 
5 Those who may have lived during-the time of enjoyment by the defendant: id. l 
¢ That of Kátyáyana : see Vír. l. 20, p. 1; also Mit. ch. ii. l. 3, p. 2 
1 Vir. 1. 29, p. 1. : 
b 


10 [c. 1, 8. 1, 24—28. 


Nárada declares the time of correction:— He (prédvivaka) may 
-make correction of plaimtiff’s statement before an answer to it is 
„given; being stopped by the answer the correction should cease. 
„So long as the defendant shall not enter an answer to the plant, so 
long may plaintiff cause to be entered [in the plaint] whatever matter 
he wishes. 


~ These being the characteristics of a [proper] plaint, those containing 
opposite are evidently improper plaints ; 
[still] they are thus described in another 
; A0 Smriti :2—“ The king should reject a false plaint which is impossible, 
_ -disclosing no injury, [is] unmeaning, unfounded iucapable of proof, or 
:contrary [to law, &c.]." Aprasiddiam (impossible), for example :—“ My 
"imaginary heavenly flower was stolen ;" Nirábádham, (disclosing no 
injury): such as, “ He does his work by the light of my lamp ;” Nirartham 
.(unmeaning):—sach as, “ He deprived me of my [letters] Za, cha, tay 
ta, pa” ; Nish-prayojanam, (unfounded) :—as, “My neighbour reads 
with proper intonation 7” Asddhyam, (incapable of proof) ;—as, “I was 
derided by this person with a scowling brow, &c. ;”—Viruddham, (con- 
trary):5—as, “I was abused by a dumb person ;” or contrary to the 
.20 [usages of a] city, country, &c., asis declared in the following Smriti:— 
' “That cause which is prohibited by the king, which is hostile to. the 
eitizens, or to the whole country, as also that which is hostile to 
* &. the amdtydas* or councillors [or interests of trades]; others, 
again, which are hostile to the leading members of a city or 

town :—all these causes are declared inadmissible 


Inadmissible Plaints. 


Even more than one couut in a declaration do not constitute it a 
false plaint, otherwise contradiction would arise to the following text 
of Kétyfyana, viz.:— A king desirous of arriving at the truth may 
‘undonbtedly admit even that plaint which contains several counts 

80 which are in themselves conformable to law.” As for the text, “A 

plaint containing several titles or counts does not staud,” it is to be 

` nnderstood to mean that those counts do not all stand at one time, but 
one after another. 

The plaint being thus written, Y4jfiavalkya thus notes subsequent 
proceedings (ch. ii., v. 7) :—' The answer 
of the defendant who has heard the plaint 

should be taken down in writing in the presence of the complainant. 

Narada thus defines the answer :—'* Men versed in law consider that 
au answer which meets the points contained in the plaint, which is 

40. concise and reasonable, unambiguous, consistent, and easy to nnder- 


The Answer. 


` 2 Vír. 1. 22, p. 1. * Kátyáyana : see Vir. 1. 20, p. 2. 
* Contrary to the law of nature, as in the ease now given. 
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stand without an explanation"! Kátyáyana mentions its four varie- 
ties :— Answer is of four kinds, viz. :—either by a denial, or by con- 
fession, or by a special plea, or by the plea of a former trial.” 

The same author thus describes the answer of denial :—‘ If the 
defendant should make a denial of the 
claim, that answer is known in law asa 
denial.” ? 

The same [author] details it as of four kinds :—“ (1) This is false; 
(2) I know it not; (8) I was not present then; and (4) I was not born 
at that time: thus is the four-fold character of the answer of denial.””5 


Denial. 


10 


The answer of- confession is described in another Smriti* :—‘An . 


assent to the claim is declared to 
be an answer by way of confession.” 
Nérada thus describes the answer by a special plea or exception :— 
“If the defendant, admitting the claim 
set in writing by the plaintiff, sets up a 
plea, it is called a-plea of special exception.” $ 

Kéátyáyana describes the plea of former judgment :—“ If a person, 
though defeated at law, sue again, he 
should be answered, ‘ You were defeated 
formerly.’ This is called the plea of former judgment.” 

These being the characteristics of a ‘proper] answer, those answers 
which are destitute of these characteristics though self-evidently 
false, still their nature is thns explained in anoiher Smriti :— An 
answer which is dubious, not to the point, too confined, too exten- 
sive, meeting a part of the plaint, and so on, cannot be an answer. 
An answer which is irrelevant, incomplete, mysterious, inconsistent, 
not construable without a commentary, and unreasonable does not 
prevail’  Kátyáyana 8130 :--- That is no answer which confesses to 
one count of the declaration, sets up a special exception to another, and 
makes a denial ofa third.” The same author explains the reason why 
[the above] is not an answer :—“ In one suit burden of proof eannot 
rest on both thelitigant parties, nor can both obtain the judgment, 
nor can two answers be offered in proof 
at once," 
In a mixture of the answers of denial and by special exception, 
proof is due from both parties. Because Nárada declares that, “In 


Confession or admission. 


Special plea or exception. 


Former judgment ७7 trial. 


Burden of proof. 


1 Mit. eh. ii. l. 4, p. 1; Vir. 1. 99, p. 9. 
3 Mit. eh. ii. l. 4, p. 2; Vir. L 93, p. 2. 
8 Ibid. 


* Vyása: see Vir, l. 93, p. 1; Mit. ch. ii. 1. 4, p. 2. 
* Vir. 1. 24, p. 1; Mit, eh. ü. 1. 4, p. 2. 1 
* Vir, 1. 26, p. 1, Mit. ch. ii. 1. 4, p. 2 7 Mit. ch. ii. 1. 5, p. 1. 


20 


90 


Here the meaning is this :— * 


40 


12 [० 1-8-1, 30—32. 


“the ‘case of a denial, the proof rests on the plaintiff; in the case of 
& special exception, {it rests] on the defendant.” ‘Therefore, the 
borden of proof in one suit resting on both, their proofs [mnst 
be -opposed to each other]. So also in a mixture of answers, by 
the pleas of special exception and of former judgment, the burden 
of double proof lies on the defendant alone; for there is a text of 
Vyása:—''In pleas of former judgmeut and of special exception, 
the defendant must exhibit proof! And here, by a ‘text of the 
same author that, “In a plea of former judgment, by the decree 

10 and also by the Judge and the like," proof in a plea of former 
judgment must be exhibited by the production of the decree, or 
by those who witnessed the former judgment. Again, iu an answer by 
& special exception [the proof must be exhibited] by witnesses, docn- 
ments, &c.;so here [in a mixture of special exception and former 

judgment] also there is opposition to law. In like manuer it is to 

* 9, be understood even in a mixture* of three or four pleas. These 
mixed pleas constitute illegal answers when pleaded simultaneous- 

ly, but are valid answers when pleaded in order, The order rests on thé 
will of the plaintiff, the defendant, and the assessors. And Hérita 

20 [speaks] :—* If a denial and a special exception should be contained to- 
gether, and ifthe plea of confession [be made] with any other, then 
which answer is admissible? In such a case, that should be known as an 
unmixed answer which may be most important, or conducive to proof. 
An answer other than this [becomes a mixed one.]?" ‘ Becomes a mixed 
one: is understood. The meaning of it is that in a suit for gold and 
clothes (if it is pleaded that gold was not received, but clothes were 
received and returned,) proceedings should first be taken in regard to 
gold, afterwards with regard to clothes. The same rule should be ob- 
served in regard to the mixture of the pleas of denial and former judg- 

80 ment, and those of special exception and a former judgment. Sointhe 
sume suit [for gold and clothes], if it is pleaded that gold was received 
but that clothes were not received, or being received were returned, or 
if defendant plead in reference to the clothes, ‘I won the cause be- 
fore, then in that case proceedings should be taken in reference to 
clothes only, not in reference to gold, for, although -gold is more 
valuable, there is no necessity of proof in regard to it. When it is 
complained ‘This is my cow; she was missing on a certain day ; 
I find her to-day in this [man’s] house;' and where it is pleaded in 
defence, “The plaint is false; she was in our honse even before 

40 the time specified [in the plaint],” this is nota void answer, for 
although here there are the pleas of denial and special exception, they 


embrace the whole matter in dispute. This is an answer of denial with 
wo र र सट क स टल EU 
2 Mit. ch. i. 1. 5, p. 2. 3 Vir. 1. 29, p. 1; Mit. ch. ii. 1. 5, p. 2. 
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a special exception. Here the proof rests on the defendant, not on the 
plaintiff. For, says Háríta, “Even in an answer involving a denial 
and a special exception, the special exception is only to be considered.” - 
In like manner, where there are the pleas of denial and former judg- 
ment, and those of special exception and former judgment, there is no 
void answer if they embrace the whole subject-matter in dispute. 
Here in both cases the proof lies on the defendant alone. "There is no 
matter whatever in which proof lies on both the parties. This will 
suffice. 

Yijiiavalkya specifies the order of proof after the answer has been 10 
recorded (ch. ii., vv. 7, 8)—“ Next, the plaintiffs should immediately 
have evidence written down in support of the matter in dispute. If 
it succeed, he wins; if it do not prevail, be fails." This refers to the 
answer by denial. Jn other kinds of answer the burden of proof lies 
on the defendant alone, as Hirita says:—‘ In answer by [pleas of] 
former judgment and special exception, the defendant should exhibit 
proof. In the plea of denial the plaintiff [should cxhibit it]. In the 
plea of confession there is no need of it." 1 


Yájüavalkya thus describes the four-fold character of legal procedure 
(ch. ii, v. 8):— This legal procedure is declared to be of a four-fold 20 
character in litigation." The four parts of it are explained in another 
Sinriti :—“ The plaint, the answer, thc proof, and the decision are laid 
down in their proper order as the four divisions of it; hence [it is] 
called four-fold.””? 


But this refers to answers other than the answer of confession; for 
it [the answer of confession] is two-fold, as Brihaspati says :—“ In 
pleas of denial and a special exception, legal procedure shonld be known 
as four-fold ; but in that of confession it is two-fold.” 


Yájňavalkya (ch. ii, vv. 9, 10):— Until the complaint is cleared, 
no counter-claim should be allowed to 80 
be brought against the complainant; 
nor should any other be allowed to charge a person already labouring 
under a charge; nor shonld the original declaration be allowed to be 
changed." But in assaults and offences [like theft], a counter-charge 
is allowable. Narada :—‘ That man who, abandoning his former ground 
of action, has recourso to another, shall, from the confession of his 
grounds, become the losing plaintiff."5 The losing plaintiff be- 
comes liable to puuishment, but does not lose the suit in law; and 
this should be understood in reference to civil suits. As the sume 
[author says] :—“ In all civil suits there is no failure for a fraud in 40 
speech. [For example,] in suits for seduction, land, and non-payment 


Recrimination. 


! Mit. ch. ii. 1. 6, p. 2. 2 Mit. ch. ii. 1. 6, p. 2. * Mit. ch. ii. 1. 6, p. 2. 


14 [o. 1, 8. 1, 86—89. 


of debt, the plaintiff, though he is liable to punishment [for fraudulent 

"speech], does not lose his claim.”! The latter hemistich is added to 

“illustrate the former. Yájüavalkya (ch. ii, v. 17) :—“ When there 

are witnesses on both sides, witnesses of the first party [are to be 
examined]. If the first side be invalidated, wituesses of the other side ` 

should be examined.” Purvavddinah (of the first party) [means] of 

the complainant; Purva-Pakshah (first side) [means] the com- 

*4. plaint.* Adharibhuté (if it be invalidated) [that is,] if there 

be nothing to be proved by reason of the defendants’ admission, 

10 or by pleading a special cause. The mention of witnesses is for in- 

cluding other kinds of evidence also. 


The same [Yájfiavalkya, ch. ii., v. 10] :—‘ A substantial surety from 

each party should be taken for the satis- 

faction of the judgment.” Kdryanir- 

- nayah, (For the satisfaction of the judgment,) [that is] [who will be 
able] to fulfil [the terms of] the judgment 


Surety 


Kátyayana thus enumerates those who are inadmissible as sureties: — 

^ A master, an enemy, a person in the 

employment of the master, a person 

20 in confinement, a person sentenced [to a fine],a wayward person, 
& person [with an inheritance in prospect], a destitute person, a person 
sentenced to transportation out of the country, a person in the service 
of Government, anchorites, a person unable to pay the [claiming] credit- 
or and an equal fine to the king, and an unknown person, are each 
of them incompetent to be admitted as sureties.’’? 


Inadmissible sureties. 


Niruddhah (a’person in confinement), a person chained in irons, 
&c.; Samsayasthah (a way ward: person), vicious; Rikthi (a person with 
an inheritance) in prospect, such as the son, the grandson, &c.; 
Riktah [means] poor; Anyatrávásitah (a transported person), a person 

80 banished from a country. Yajiiavalkya (ch. ii., v. 52):—'* Now no 
transaction of surety, debt, and giving evidence is recognized between - 
brothers, husband and wife, and father and son; provided they are 
undivided.”  Kátyáyana thus ordains if no surety is furnished :—'* If 
no substantial snrety able to meet the decision be forthcoming on 
behalf of plaintiff; he should be kept under surveillance. and at the 
end of the day [be made to] pay the wages of the guard.” The 
same :—“ A twice-born unable to give security shonld be watched 
by guards. A Sédrs and the like unable to give security should be 
put in chains 


40.. ... ? Mit. ch. ii, 1. 7, p. 1. 3 Vir. 1. 18, p. 2. 
PE 3 Vir. 1. 35, p. 2. * Vir. 1. 18, p. 2 
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Nérada thus describes a suitor with an inadmissible लक्षात -— That 
man who, abandoning his former action, has recourse again Vo attother, 
should, from the confession of actions, be known a false suitor.” 

' Yájüavalkya thus describes a party that is in the wrong (ch. ii, vv. 
18, 14, 15) :—'* He who shifts from place to place, licks his own lips, : 
whose forehead perspires, whose countenance changes colour, who 
with a dry tongue and stumbling speech talks much, incoherently, 
who does not heed the speech or sight [of another], who bites his lips, 
who by mental, vocal, and bodily acts falls into the sickly state, 
[he] is considered a tainted person, whether [he be] a complainant 10 
or a witness [giving evidence]."! Srikkint [means] the ends of the 
lips. 

EVIDENCE. 

Now the nature of Evidence. Yájüavalkya (ch. ii., v. 22):—** Evi- 
dence is laid down to be writing, posses- 
Sion, and witnesses. In the absence of 
any one of these, a form of an ordeal is 
prescribed."? Also, Kátyáyana:—“ Jf one adduces human evidence, 
and another appeals to a divine test, in that case the king should admit 
the human evidence, not the divine test. Even if human testimony 20 
offered by litigating parties do not cover the whole subject-matter of 
the suit, it should be received in preference to a divine test, though 
this latter may cover the whole ground. In litigation, where there are 
witnesses, no divine test is allowed; and when there is writing, there 
should be no ordeal nor witnesses. As for the rules laid down for the 
Pigas, the Srenis,5 the Ganas, and other trades, the evidence [to be 

used by them] is writing,* not an ordeal, nor* witnesses. 

क « Where a thing is promised and is not given, likewise where 

a thing is given and taken back, in determining ownership 
where there are several claimants, in a case of taking back a thing 30 
sold, where one having bought a thing does not wish to pay the price, 
in gambling, [with inanimate objects,] and betting with living animals, 
—when a dispute arises in any of these cases, proof by witnesses is 
prescribed, not by an ordeal nor by writing. Where there is [a dispute 
abont] making doors and the possession of the use of doors and ways, 
and also as regards watercourses and the like, enjoyment alone should 
be considered,—neither writing nor witnesses.” 


Evidence. 
Four kinds of evidence. 


2 Vir. L 30, ७.1. $ Vir133,p.2.  ?Seep.4. * Vir. 1. 35, p. 2. 

* The following occurs in G in addition :—दृस्वाऽदने दतमिति प्रतिभुत्याःनपिते! तथा$$दचे 
दच्चा पुनराच्छिय THT | स्वामिनां निणेये सति एतंत्स्कमिकमेतदिति निश्चये सति (which means] :— 40 
JDattvádatte, when a thing being promised is not given; Tathadatte, when a gift is 
resumed ; and Svémindm nirnaye sati, when a determination of ownership is to be 
made. 


16 [0,1, 8. 1, 4--7 ; c. 11, 8.1, 1. 


.. Brihaspati mentions the superiority of ordeal in some cases :—‘ A 
‘person committiug frand in jewels, pearls, and coins, a person taking 
away a deposit, a person [wounding another], and a person enjoying 
another’s wile, arc always to be examined by the ordeal of an oath. 
Tn charges of deadly sins, if witnesses are present, if a party snbmit 
to ordeal, [the king] should not examine witnesses,” Vy:isa:—If 
^ person says, ‘I did not make this document; he forged it” In 
such a dispnic, disregarding that writing, the decision is to be made 
by ordeal. If crime is committed in» desolate wood, on a night, or 
10 in the inner parts of a house, and if a deposit is denied, proof by ordeal 
is proper." Bribaspati:—‘‘ Where a doubt arises in a document or 
in oral evidence, and where infercuce is uncertain, there ordeal is the 
means of clearing it.” l 
The same lays down the choice either of witnesses or ordeal in some 
cases :— * When a case of robbery [or other séħasa], or of an assault 
or libel, and in deeds proceeding from violence, either witnesses or 
ordeal [are admissible}. In cases of debt, writing or witnesses or 
even a little reasoning and the like or proof by ordeal are laid down 
{by sages actnated] with a desire for the welfare of the subject." 
20 Yuktilesah (a little reasoning), even partial proof by inference. — Váchike 
parushye (In an assanlt by words), meaning’a slander of the nature of 
an abnse, such as, ‘ Thou art a killer of a Bréhmana or the like.’ As 
for thc text of Kityáyana, “ In an assanlt by words [or slander] and in 
a dispute for land, no ordeal should be resorted to," this refers to petty 
libels. The mention of land is only for the sake of illustration of all 
immoveables; as Pitámaha says:—''In disputes about immoveable 
property, ordeals should be excluded." This prohibition of ordeals 
is whenever there are witnesses, &c. And the same writer says to 
the same effect :-- One should support these [disputes abont immove- 
30 able property] by witnesses, writing, and possession.” —The same :— 
* When there is no writing, no possession, and no wituesses, and no 
probability of an ordeal, then the king is the authority. [For] by him 
all doubtful matters iu dispute are determined. The deciding anthor- 
ity (or proof) [in such a case] is the king, since he is the lord of all.”? 
Here end the Vyarahéramdtrikds or introductory essentials of judi. 


cature. 
WRITINGS. 
Now, of Writings. Brihaspati [says] on writings :—“ Writings are 
Writings declared to be of three kinds ;—those 
40 written by the king, those written at a 
particular place, and those written by an individual with his own hand. 


? Mit. ch. ii. 1. 11, p. 1. 2 Vir. 1. 44, p. 2; Mit. ch. ii. 1. 6, p. 2. 
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Their subdivisions again are numerous”! As to what Vasiah- 
tha [says] :—'* Writings are known to be of two kinds,—royal and 
pepular." Thus is the two-fold division declared. This is made by 
recognizing no difference between writings written at a particular 
place, and those written by-an individual in his own hand. Laukikam 
[is also called] Jánapadam (popular). .The author of the Smriti. 
Sangraha says :—'* Writings are declared to be two-fold, those [made] 
by the king, and those by the people." Brihaspati:—“ Writings 
by the people are seven-fold, [viz.] a partition deed, a deed of gift, 
a deed of ‘purchase, a deed of pledge 10 
or mortgage, a deed of agreement, a 
bondsman’s deed, a money bond, and the like.* The king's 
*Y1o orders are of three kinds. Where brothers being divided of their 
own will, execute a deed of separation among themselves, it is 
called a partition-deed. Land being given, the writing [making the 
gift] that is made endurable till the sun and moon exist, and which 
should not be cut down or stolen, that writing is known as a deed of gift 
When one having’ bought a house, a field, or the like, gets a deed drawn 
containing an exact statement of the price, that is called a deed of 
purchase. When one having pledged moveable or immoveable property 20 
executes a document containing conditions whether the thing pledged 
is to be preserved or used, it is called a deed of pledge or mortgage. 
When the people of a village or a district execute a mutually approved 
document? laying down a rule not opposed to the king’s laws, that is 
called a deed of agreement. That writing which a person -destitute 
of clothes and food passes in a wood, stating, ‘I will do your work,’ 
is called a bondsman’s deed. A deed of debt which a person having 
borrowed money at interest himself executes and causes to be executed 
is called by the wise a money bond."* By the word Adi (and the 
like) are to be understood a deed.of purification and the like 30 


Their divisions. 


A deed of purification and others are thus spoken of by Kátyáyana :— 
“ When an accusation [brought by the people] is got over by people 
by doing penance, a writing [made by the people] and attested by 
witnesses [declaring such purification] is called a deed of purification 
When an accusation is brought, the writing passed amongst the 
leading people, reciting how it ended, is to be known [as] a deed of 
peace. When a boundary dispute is decided, the writing [reciting the 
decision] is called a deed of boundary [settlement]. 


2 Vir. I. 59, p. 2. * Vir. 1. 59, p. 2. 
* The latter part evidently refers to the borrower's surety, whom the borrower 40 


causes to enter into the suretysbip by a writing at the foot of the original bond 
* Vir: I. 69, p. 2 


c 
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Prajépati states what is a deed of double bailment :—** If a creditor 
pledge to another a thing pledged to himself for the same money, 
he should make a deed of pledge for the same, and should deliver to 
him the original [deed of pledge].”! 

YAjiiavalkya also (ch. ii., v. 94) :—'* Having paid the debt, the writ- 
ing should be caused to be torn, or another should be made for acquit- 
tance.’’? 

Nárada mentions the difference between the aforesaid. writings in 
one’s own hand and those made by another :—‘ Writings are of two 

10 kinds, those made in one's own hand and those made by another, and 
without attestations or. with them [respectively]. Their validity de- 
pends upon the usage of the country."5  Yájüavalkya [ch. ii., v. 89]:— 
“A writing in one's own hand, though without witnesses, is declared to 
be evidence, provided it be not caused by force or frand."  Balam, 
[that is] force, duress; Upadhih [fraud through] covetousness, &c. The 
same [anthor] states a distinction in regard to writings made by another 
(Yájüazvalkya, ch. ii., vv. 84, 85) :—‘ Whatever contract is entered into 
by mntual consent, there should be writing [made abont it] attested 
by witnesses, headed with the name of the creditor, giving the year, the 
20 month, the fortnight, the day [of the month), names, tribes, families 

of the parties, their scholastic titles, the names of their fathers, &c." 

Sabrahmachárikam (scholastic title), an epithet of respect containing 
the Bahvrich [or any other Ved; and its branch] as BaAvrichah (a 
student of the Bahvrich branch); Kafh (a student ofthe Kathah branch 
ofthe Yajurveda), &c. The same [aivhor] says (ch. ii., vv. 86, 87, 
and 88) :— ** When the terms of a contract are written down, the debtor 
should sign his name with his own hand, aadiug, ‘What is written 
above has the assent of me, son of such a one’ [86]. The witnesses 
should sign with their fathers’ names before [their own], thus :— Here 

80 1, 80 and so, am a witness. These witnesses should be even [87]. 

Then, at the end, the person who wrote the document should write, 
* At the request of both parties, this is written by me, so and so, son of 
snch and such’ [88]. " Saméh (even), [that is even] in nnmber and 
qualifications. Accordiug to some, the particle a may be prefixed to 
the word Samáh, thus making asumáh, or uneven.* 

Nérada :—“ If a debtor be ignorant of writing, he [may; cause hia 
assent to be written, and if a witness be so ignorant, he shonld canse 
his attestation [to.be made] by another witness in the presence of all 
the witnesses.’’5 

40 > Vír. L 59, p. 2. | 


3 The receipt is to be passed in case the original writing is lost : see Vir. l. 59, p. 2. 
* Mit. ch. ४.1. 33, p. 1. A deed written by the debtor’s own hand requires two 


attestations. 
¢ Vir. condemns the reading asamáh or uneven : see l. 60, p. 1. ° Ibid. 
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Yájüavalkya and Brihaspati explain the three kinds of royal writings 
before mentioned (Yájüavalkya, ch. i., 
vv. 317, 318, 319, 320) :—'* Having given 
land or a corody, let the king execute a writing of the gift [317] for the 
information of future blessed kings. On a piece of cloth ora copper- 

plate marked above with his seal, [318] the king, having written 
क १९. down the names of himself and of his ancestors, and* the dimen- 

sions of the gift and a description of its boundaries, [819], 
should issue a permanent grant bearing date, and his signature made by 
his own hand” [820]. Nibandhah (corody), what is given by the 10 
king, &c. out of the produce of a mine and the like. Pratigrahah [is] 
that which is received as a gift, such as land, &c. Parimdnam [means] 
its dimensions. Ddnam, or gift, [is] that which is given, such as 
a house, &c. Chheda [means] boundaries or its limits. Upavarnanam 
(its description) [means] the mention of its boundaries, &c. [so as to 
identify it]. 


Royal Writings. 


Likewise [Brihaspati!]:—'* When a king, pleased with the services, 
valour, and the like of any one, grants land, &c. by a writing, that writ- 
ing is called Prasádalikhita (a writing of favour). When, after the 
decision of a suit by [investigation into the] proofs of both parties, the 20 
king gives a writing to the successful party, it is called a jayapatra 
(a writing of success, or a decree). - 

Vyása speaks of a king’s substitute thus :—‘ The Secretary for Peace 
and War, by command of the King himself, may write down the royal 
mandate on & copper-plate or cloth." The same author observes that 
the king should write his signature of assent to it :—“ [The Secretary 
for Peace and War should write down] the boundaries and measure- 
ment, and‘the king should himself write with his own hand, *T, so and 
so, son of such and such a king, assent.’ " Sannivesam (boundaries) 
and pramánam (measurement); cha (and) must be connected with the 80 
preceding sentence [or verse]. 

Vasishtha mentions four kinds of royal writings :—A $ásana or 
mandate should be knownas the first. Nextis ajayapaira, or a writing 
of success [a decree] ; &jfiápatra, or an edict; and a prajiiapandpatra, & 
letter conveying a request. This is the four-fold division of royal writ- 
ings. That by which a commission is issued to the dependent kings, 
servants, the governors of provinces, and the like is called an edict. 
That letter by which a request is communicated to a sacrificing priest, a 
family priest, a preceptor, and such worthy and, revered personages, 
is called a letter of request."? Sdsana (a mandate) and jayapatra (a 40 
decree) have been explained before. 


2 See Vir. 1. 60, p. 2. * Vir. 1. 61, p. 2. 
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Yéjiiavalkya (ch. ii., v. 91):—“ If a document is in another country, 

if it is unintelligible, if it is lost 

effaced, or stolen ; likewise if it is torn, 

/ burnt, or cut asunder, (the king] should cause another to be made.”? 
Nárada :— If a document is left in another country, if itis worn out 
or unintelligible, or stolen, in the case in which it exists, time should be 
allowed [for its production,] and in those casds in which it does not 
exist, attestors should be examined."?  Drashtárah, [means] attest- 
ing witnesses 


10 In their.absence recourse should be had to an ordeal, from a text of 
Kátyáyana :— When there is no writing or witnesses in a suit, [the 
king] should prescribe an ordeal.” Yájñavalkya [ch. ii., v. 92]:—“ The 
correctness of a disputed or doubtful writing may be established by 

. [comparing it with] something written by the [party writing] with his 
own hand, and the like; [also] by presumption, by confrontation [of 
parties], by direct proof, by marks, by previous connexion, by a [pro- 
bability of] title, and by inference.” Yuktih (presumption), inference 
‘from circumstances; Préptih (confrontation) is a meeting of the 
parties in one place; Chidnam (mark), [such as] impression of a seal, 

20 &c., Kriyé (direct proof), witnesses and the like; Sambandhah (con- 
nexion), established connexion; Agamah (probability of title), that is, 
some probable mode of acquisition; Hetuh [means] inference [from 
given premises]  Prajápati:—'' The decision in respect of a royal 
grant should be made with particular care by an inspection of his 
own handwriting and seal, and the handwriting of the writing." 


Old documents. 


Brihaspati:—A document executed by a dying person, an enemy, 
eT a person oppressed with fear, a diseased 
Invalid writings. person, a Woman, an insane or intoxi- 
cated person, a person in distress, at night, by fraud, or.by force, does 
80 not stand good. Where even one witness attesting a writing is infa- 
mous, and reproached by the people, or where the writer thereof is of 

a similar character,.it is called.a false document.” 


POSSESSION. 


Nirads :— Possession with pure title becomes proof ; with a vicious 
title, possession does not amount to 
proof.”  Vyása distinguishes possession 
by other adjectives similar to ‘° having title,’ [thus]:—'* It is desirable 


Possession 


2 Vir. 1. 61, p. 2. 3 Mit. ch. iji., 1. 34, p. 2; Vir. 1. 61, p. 2. 
* Vír. 1. 62, p. I. * Mit. ch. ii., 1. 13, p. 2; Vir. 1. 64, p. 1. 
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that possession be five-fold, with a title lasting for a long 
*13 time, continuous, uninterrupted, and* in the neighbourhood of 
the adverse party’? i 


Mere possession is not sufficient to constitute a valid claim, as Nára- 
da observes :—‘ He who pleads enjoyment alone, and no title at all, 
should be considered a thief by pretence of false possession.”? This 
should be understood to refer to & period of time fit for recollection 
[of legal title]; but where it is unfit for recollection, the same author 
observes that free enjoyment is good evidence. Thus [in the case of a 
transaction] within the memory of man,’ it is desirable that enjoyment 10 
of land should be based on title [before it is recognized]; [but in the 
case of a transaction] beyond the memory of man, enjoyment by three 
successive generations suffices, owing to the absence of proof [to the 
contrary], even in the absence of title.” — Anugamábhávát. (Owing to 
the absence of proofs) that is, owing to the impossibility of deter- 
mining the absence of title by reason of the improbability óf meeting 
with direct evidence [to that effect]. In cases occurring at a time 
beyond [legal] memory when the memory of a want of title [is handed 
down] by tradition, the same [author observes]:—' On him, the 
sinful man who enjoys possession without title even for severa] hundred 20 
years, the king should inflict the punishment due toa thief."* As to what 
says the same author:—'* That which has been even unjustly enjoyed by 
three ancestors, including the father [of the present occupant], 
cannot be taken away from him, as it has come through three descents 
in succession," it means that what has been enjoyed by three ancestors, 
including the father, even without title, cannot be taken away; much . 
less [can that be taken away] where there is improbability of direct 
evidence. Even in the text of Háríta, viz.:—“ When possession may 
have been enjoyed by three former persons without a good title, dating 
from its commencement, it cannot be taken away, having passed 30 
through three successive generations,” the meaning to be understood 
[is] ‘without a title which does not reach the beginning’—and not 
‘without any title at all.’ Again, when Yájfüavalkya [ch. ii, v. 28] 
says, “ He who has acquired a title must, when [the title is] im- 
pugned, prove it ; neither his son, nor his [son’s] son, [are required to 
prove it]: for [in their case] possession carries greater weight,” it 


4 Mit. ch. ii. 1. 13, p. 2; Vir. 1. 64; p. 1. 39.1. 64, p.1. | 

3 See Mitákshará ch. ii., 1. 13, p. 2; a hundred years is given as the time for recol- 
lection, from a text in the Vedas:—" झातायुै पुरुष: ४ Man's age is one hundred.” See 
also Víramitrodaya 1.64, p. 1; Steele's Summary of the Law and Custom of Hindoo 40 
Castes [Ist ed:], p. 80. 

* Mit- ch. ii., 1. 14, p. 1; Vír. 1. 64, p. 2. 
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means that the acquirer of title will be amerced if he does not prove his 
title; but his son, &c. will not be amerced [if they fail to prove it]— 
that is, if they do not succeed in establishing title. This is the con- 
clusion. Thus says Hárita :-- The acquirer of a title not proving it 
is liable to amercement, not his son, his [son's] son ; but both [the son 
‘and his son] are liable to be deprived of the thing possessed as well 
as himself"! 
Yájfiavalkya (ch. ii., v. 29] :—“ If a person whose title is impugned 
. . Should die, his heir should establish it; in such a case enjoyment with- 
10 out title is no proof.” Rikthi (heir), a partaker of the heritage, such 
‘as the son, &c.; tam [means] to the title. 
Possession fora long time is proof: this is contrary "to the con- 
clusion of Yájüavalkya]: because the plaintiff loses even by short 
„possession [of the -opponent. This is the difficulty]. Thus observes 
the same [ch. ii., v. 24]:— To him who sees another enjoy his land for 
twenty or his money for ten years, loss [of that thing] occurs."? [The 
difficulty] is thus answered. It only means that the owner shall lose 
the profits derivable from the land, or the like, for the time that he sees 
. another enjoy it without interruption by himself,—not that he shall also 
20 lose the land or the like thing [money, &c.]; unless such an interpreta. 
tion is made, it would be opposed to the text [quoted above] :—“ He 
who enjoys without a title, &c." 
Kétyéyana:—No argument resting on possession should be adduced, 
by the forcible possessor or his son, in the case of a beast, a woman, a 
man,&c. This is the law ordained."5 Nárada :—“ A pledge [or morte 
gage], boundaries, an infant's wealth, a sealed deposit, an open deposit,* 
women, the king’s or the Srotriya’s property; these are not lost [to 
the owner] by another’s possession [of them]."5 Manu [ch. viii, v 
146,]:—“ A milch cow, a camel, a riding-horse, an animal to be trained 
90 and other things used with friendly assent, are never lost to the owner." 
Damyah prayujyate, [that is] delivered over for the purpose of being 
broken. [End of Bhukti (Possession).] 


WITNESSES. 


# LR Now* [about] witnesses :—In the Todarénanda.*, Nárade 
says :— 
** When matters between two litigant parties are doubtful, they shoulé 


म Mit. ch. ii., 1. 15, p. 1. 3 Vir. 1. 62, p. 2. 

१ Vir. 1. 69, p. 2; Mit. ch. i., 1. 12, p. 1 
pr. e Vyavaháratattva pp. 48, 49, describes upanidhi as ornaments given for use 
40 through affection. See also Manu ch. viii., v. 49 

è Mit. ch ü., 1. 12, p. 2 

* A work compiled under the auspices of Todar Mal, one of the ministers of Akbar. . 


i 
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be cleared by means of witnesses who have derived their knowledgó 
by having seen or heard them.": 

Brihaspati declares their divisions :— Witnesses are declared to be 
of twelve sorts, —written, cansed to be written, concealed, recollected, a 
member of the family, a messenger, a spontaneons witness, one in 
answer, another man employed in the bnsiness, the king, his snperin- 
tendent, and likewise the [people of the] village.” Likhitah (writ- 
ten)— entered by the plaintiff in a deed; Lekhitah (caused to be enter- 
ed) [in a deed] by the defendant at plaintiff's reqnest; Gddhah 
(concealed), one made to hear [the defendant] behind partition or the 1€ 
like ; Smáritah (recollected), reminded again and again of the business; 
Yádrichhikah (spontaneons),:a witness coming to give evidence of his 
own accord; Uttarah (one in answer), speaking after witnesses npon 
hearing or being told [their evidence]; Adhyakshah (snperintendent) 
the jndge; and this is meant to inclnde the assessors and other 
[members of the Conrt] by reason of the text of Kátyáyana :— The 
scribe, the jndge, and assessors in 8100688101, [the one in the absence 
of the other] "5 

The same (Brihaspati) [says] :—‘ There shonid be nine, seven, five or 

. fonr, or even three (witnesses). If they 20 
Phe pamper be Srotriyas (i.e. learned in the Vedás), 
then two shonld be examined. A single witness shonld never be 
examined. Written and concealed witnesses mnst be two [of each sort] ; 
spontaneous, recollected, men of the family, as also those called in 
answer, mnst be three, fonr, or five; a single witness is snfficient for 
proof, if he be a messenger, an acconntant, one employed in the bnsi- 
ness, the king, or the jndge. Of the written and snch-like witnesses 
one only is enongh [if examined] with the consent of both parties, as 
Yéjfiavalkya observes. [ch. ii. v. 72]:—“ With the consent of both 

parties, even one person becomes [snf- 80 
ficient as] a witness, if he be proficient in 
the dnties laid down in the Srntis and Smritis.”* Vyása :—“ Even one 
witness whose actions are pnre, who is proficient in Dharma, and whose 
word is known to be trne is enongh, especially iu criminal proceed- 
ings. Anubhütavák (whose word is known to be trne), whois generally 
fonnd to speak the trnth. Kátyáyana says that even one witness is good 
in cases of deposit and the like even if he be not an Apta, or always 
trnth-telling witness. “ In a very secret deposit, even a single witness 
is declared [snfficient] evidence; in things borrowed for nse even one 

individual sent by the plaintiff may become a witness.”6 Yéchitam 40 


One witness. 


3 Vir. 1. 44, p. 2. 2 Vir. 1.45, 9.2... 8 Vir. 1.4 
* Vir. 1, 47, p. 1. * Id. * Vir. 1. 4 
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(things borrowed for use) ornaments, &c. such as earrings and the like 
brought on the occasion of a marriage, &c. 


The same authority considers one witness sufficient in disputes about 
sales. “He by whom an article for sale is made, should be made to 
prove it. Ina dispute about it he alone is declared to be proof.” 1 


And Vyása declares their qualifications [7.e. of witnesses] :—“ Persons 
endued with a sense of justice, persons having sons, persons born in 
distinguished families, persons of pure extraction, truth-tellers, 
persons performing the rites prescribed in the Vedás and Smritis, 

10 persons devoid of anger and envy, Srotriyas (persons versed in the 
Vedas), persons not dependent upon others, learned persons, persons 
residing in the place, and people in the prime of manhood should 
be made witnesses in [transactions of] debt, &c. by the wise 

- Nérada:—“ Among Srenis,5 the heads of the Srenis, among Vargis, 
heads of vargas; amongst outside people, persons living outside, 
and women among women, become witnesses."5 K4ty4yana thus men- 
tions the vargis (heads of a varga) :— The Lingis (persons wearing a 
linga or a symbol), the Srenis, the Págas*, and other communities of 
traders, so also members of other communities : these Bhrigu calls 

20 vargas (guilds or tribes). The Náyakás or leaders of the communities 
of Dásas [or slaves]? the Chiranas (bards), the wrestlers, those 
who Jive [by driving] of elephants; horses, and carriages, are called 
vargis. Yéjtiavalkya speaks of witnesses even of different castes [ch. 
ii., v. 69]: —'* Witnesses [it should be known] ought to be more than 
three ; [they should be] devoted to the performance of rites prescribed 
in the Vedas and Smritis; of the same caste, of the same class; [failing 
these] all witnesses of any caste or class." 


The same [author] mentions inadmissible [witnesses] [ch. ii., v. 70, 

71] :—“ A woman, an infant, an old man,’ a gambler, an intoxicated 
80 person, a person possessed by an evil spirit, an infamous person, a 
_ performer on the stage,an infidel, a forger, a deformed person, one 
degraded from caste, a friend, one interested in the subject-matter of 
the suit, a partner, an enemy, a thief, a ferocious person, one 

के १४ known to be a liar, an outcaste, and the like are inadmissible* 
witnesses.”® . Nirdhitah (an outcaste) a person cast out by his 


2 Vir. L 47, p. 2. 
a The original, which is mauláh, means also according to the Madanaratna, 
persons acquainted with past transactions,’ and according to another author ‘ persons 
- of respectable character.’ See also Viramitrodaya 1. 46, p. 1 
40 *Seeabove,p.4. *Seeabovep.4. * Vir.1.47,p.1. ° Vír. 1. 45, p. 2. 
? Above 20 years of age: Mit&kshará 1. 28, p. 1. ® Vir. 1. 47, p. 2. 
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kinsmen. The words [an outcaste] ‘and the like’ include slaves, 
&c. Biihaspati:—'* The mother’s father, the father’s brother, the 
wife’s brother, and mother’s brother, the brother, the friend, and the 
son-in-law are bad witnesses in all disputes."!, Nárada:—' He who, 
not being mentioned, comes of his own accord and speaks is technically 
called a selfspoken man. He is not fit to be a witness.”? Kátyáyana :— 
* Should one of the witnesses recorded or summoned by a party utter 
a-falsehood, all those witnesses become incompetent witnesses.”* 


Narada speaks of the competency of even those [described above as l 
inadmissible] to give evidence in some 10 
cases :—“ Slaves, wicked men, and others 
who are declared to be bad witnesses,—those also may be admissible as 
witnesses, regard being had to the gravity ofthe matter [in dispute]." 

In the absence of [other] witnesses, [says]— Manu [ch. viii, v. 70]:— 

** If there be no witness, even a woman, an infant, an old man, a pupil, 

or a kinsman, or a slave, or a servant may be admitted to give evidence.” 
Yájüavalkya [ch ii, v. 72] “In adultery, theft, assaults, and a 
Sáhasa (a heinous offence), any person may be a witness.” Although 
adultery, &c., are included in the term Sdhasa, they are separately 
mentioned to include adultery, &c., committed in secret. Usanas:— 20 
«A slave, a blind person, a deaf person, a leper, a woman, a minor, an old 
person, and the like,—even these, if uninterested, are deemed competent 
witnesses in a Sdhasa, [or a heinous offence].”  Amabhisambaddh4h 
(uninterested) impartial. 


Exceptions. 


Brihaspati:—“ When witnesses summoned in an action are faulty, the 
adverse party may expose [them]. But 
the litigant attributing faults to faultless 
witnesses is liable to pay a fine equal to an equal amount."* Vádi 
(litigant) here means the defendant. Tatsamam (of equal amonnt), eqnal 
to the sum claimed in the action. Vydsa :—“The faults of witnesses are 80 
to be statcd in court by the defendant; when they are all committed to 
writing; they being read, [the witnesses should be required] to reply 
to them.” The meaning is that having regard to the faults set in 
writing, the witnesses should be required by the assessors to give 
[satisfactory] explanation on the subject. The same :—“ In the answer 
by admission,® witnesses are never fit [to be called] ; [in an answer 
given] otherwise, the defendant should, by evidence, rebut [the plain- 


Objections to witnesses. 


1 Vir. 1. 50, p. 2. 3 Vir. 1. 47, p. 2. 3 Vir. 1. 48, p. 1. 

* Vir. 1. 51, p. 1 

5 According to the author of the ‘ Viramitrodaya’ and Aparérke, a commentator on 40 
Yájfiavalkya, ‘equal to the fine to be paid by a false witness.’ 

6 on of the fcur kinds of answers: see p. 11, line 2. 
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tiff’s witnesses]. Ifthe defendant does not clearly rebut, he must pay 8 
fine; the witnesses if rebutted [or contradicted], are to be rejected 
as improper witnesses. In like manner, if the plaintiff sits quiet 
[in the presence] of the [opponents proper] witnesses, he must pay 
a fine as laid down by law”!  Atonyathá (Otherwise), means in an 
answer except that of admission. Bhdvaniyah (Rebut) that is ho 
should make them admit their faults; or should bring their faults 
home to them. Kriyayá, i. e. by evidence. The rebutting is to be 
as clear as possible; this is the meaning. But the text “ objections 
10to or faults of witnesses so established by the people in general 
are to be admitted by the Assessors [as such], and are not to 
be considered as requiring proof lest there be the impropriety 
committed [of requiring an endless series of proofs]"? has re- 
ference to witnesses publicly known to be truthful. In case of 
these disqualifications being unknown to the defendant, the same 
author 8898 :-- Those faults in proof should be exposed by the 
litigant ; and those concealed should be made clear by the assessors in 
time by the [aid of the] Sdstra.” 
The meaning is that concealed faults should be exposed by expound- 
20ing tha Sástra before the examination of witnesses [begins]. There- 
after says Brihaspati, thoy should not be mentioned. Thus—‘‘ What- 
ever faults in or objections to a document or witnesses there may be, 
they should be declared at the trial before examining witnesses ; if they 
be afterwards spoken to, they should not be reckoned as faults”? uktán, 
that is the speaker* beginning to speak [should be stopped] ; this is the 
‘meaning. The termination kéah [in the word wktah above] denotes an 
agent according to the aphorism [of Panini] * And the affix ktah applied 
to an action begun, denotes, an agent.” (ch. iii., qr. iv. 1.] In sucha 
case, their punishment is thus stated by Kátyáyana :—* He who, when 
80 the matter in dispute has been deposed to, may object, as disqualified, 
to witnesses not objected to before, and shall not give reasons in support 
of his objections, shall be fined in the lowest smercement.”® If the 
witnesses are unable to clear themselves of the objections brought 
- against them, the party interested must do it, as Brihaspati says,— 


३ Mit. ch. ii., 1. 29, p. 2; Vir. 1. 51, p. 2 

* This logical offence is techuically called anavasthd, n mode of proving by an endless 
series of statements (See a quotation from Vyása in the Viramitrodaya on tbe subject 
of witnesses, 1 51, p. 1.) 

` 3 Vir. 1. 51, p. 2. 

* This is properly a passive participle, hut according: to a rule of grammar quoted 
in the text it must he taken here in an active sense. 
* ७ This evidently refers to assessors: See Viramitrodaya 1. 51, p. 2. 

० Vir. 1..51, p. 2. 
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* He whose documents or witnesses are found fault with in an action, 
cannot gain his cause, until he clears up the faults found in it"! 
tat (It) signifies document &c. 


Kátyáyana* prescribes punishment to suborners of false wit- 
* १७५ nesses [thus]:—He who with a desire to gain & cause, sets up 
false witnesses, shall be deprived of every thing belonging to 
him, snd‘should also be made to lose his 
cause."?  Nirvishayam [that is] lose the 
subject-matter of the claim. Né&rada describes the means for determin- 
ing [who are] false witnesses, “ He who appears as it were uneasy by 10 
reason of the wickedness of his own crimes, shifts from place to place 
or runs after [another person], who suddenly coughs much, and likewise 
draws his breath now and again, who scratches the ground with his feet, 
who shakes his hands and clothes, the colour of whose countenance 
changes, and whose forehead sweats, whose lips become dry, who looks. 
above and about him, and who talks much irrelevantly, in a hurried 
manner, and without being questioned, should be kuown as a false 
witness. Such a wretch should be punished severely." 5 


Subornation of Perjury. 


Kátyáyana and also Manu [ch. viii., v. 87, 79, 80] state the mode of 
examining witnesses :—*' In the forenoon, 20 
the Judge being purified, should ask 
the twice-born to give trne evidence ip thé presence of [a symbol of] 
divinity and Bráhmanas, their faces kug turned to the north or to 
the east [87]. The witnesses being assembled in the middle of tho 
Court-room, in the presence of the plaintiff and the defendant, the 
judge should examine them, after addressing them all in the following 
manner [79]. All that ye know to have reciprocally takeu place be- 
tween the parties in this case, declare with truth, for your evidence in 
this case is [required]”* [80]. 


Examination of witnesses. 


In disputes about kine, horses, and the like, the same [Kátyáyana]5 30 
requires also the presence of the subject-matter of the claim :—“ In the 
presence of the plaintiff and the defendant, and near the subject-matter 
of the dispute, the Judge should require them to produce the evidence 
of witnesses openly, and never behind. [Evidence may sometimes be 
taken] in the vicinity of the subject-matter in dispute even in tho 
absence of them both. This rule holds in [the case of] quadrupeds, 
bipeds, and immoveables. In disputes about articles of weight, of 


+ Vir. 1. 51, p. 9. y a Vir. 1. 52, p. 1. 
3 Vir. 1. 52, p. 1; he should not be fined, but otherwise punished so as to deter 
perjnrers. 40 


* Vir. 1. 52, p. 2. * Id. 
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number, and of measure, the judge may ask witnesses to give their 
evidence even in the absence of the matters i dispute: not in other 
cases"! Tayorapiwiné kvachit (Sometimes, even in the absence of 
them both.) [The meaning is that] even without the presence of the 
plaintiff and defendant, [but] in the vicinity of the thing in dispute in 
some cases, [such as in the case of] quadrupeds, &c. ; Taulyam (articles 
of weight), things fit to be weighed, such as gold, &c. Ganimam (Of 
number), fit to be numbered, such as coins, &e. Meyam (of measure) 
fit to be measured, such as rice, wheat, &c. Abhávepi (even in the 

10 ahsence of) that is of the matter in dispute [such things of weight, &c.], 
kriyákáreshu (in disputes) [that is] in legal proceedings. In cases of 
murder the depositions of witnesses should be taken in presence of 
Siva,? as the same? author observes:—~ In cases of killing living 
creatures, witnesses should be required to give their evidence in pre- 
sence of Siva, in the absence of any marks of killing ; but if there be 
marks, they [the marks] should be exhibited and proved.” 1 
(that), signifies the depositions of witnesses which should be taken [in 
the presence of Sivá] in the absence of any marks of killing ; Anyathá 
(otherwise) when there are marks of killing. The same :—** Procras 

20 tination must not be made by the king in examining witnesses ; great 

` sin arises from procrastination, such as failure in performing religious 
acts [during the time lost]5.” 


Nárada :— Having called witnesses and bound them firmly by an 
oath, he should examine them all separately, all of them- being known 
to be following the rules laid down by law, and being acquainted with 
the matter in dispute.”  Vásishtha,—'' That act which was seen by 
all of them together should be told by them in the same manner; but 
that [which was seen by them] separately should be related separately 
by each. But where an act has become known to witnesses at different 

90 times, there witnesses must be examined separately. Thus is the rule 
laid down.”? 

Manu [ch. viii., vv. 118,102];— A Bréhmana should he required to 
swear by [his] truth, a Kshatriya by his 
riding animal and his weapons, a Vai§ya 

by his kine, grain, and gold, a Sádra by [imprecating on his head if 
he speak falsely] all sins [118]. The Bráhmanás who tend herds of 
cattle, who trade, who practise mechanical arts, who live by dancing 
and singing, who are hired servants or usurers, should be dealt with as 
[if they were] Sádras [102]." “Those who are fallen from their proper 
40 duties, who live upon food given by others, and who long for the pri- 


Oaths 


3 Vir. 1. 52, p. 2. ? Siva being the destroyer. 5 This is also Kátyáyana, 
* Ví. 1.52, p. 9, — ४ Vir 53, p.l. — 9 Vír.l.53,p.l. — ? Vir, 1.53, p. L 
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vileges of the twice-born, should be treated as Sádras",! ‘By thy speak- 
ing falsely, thy truth will perish’: [this in the case of the Bráhmana] 
and the like; such is the meaning. The test for determining the 
truth or falsehood in the depositions of 
witnesses is thus declared, [by Brihas- 
pati].—" The king should declare the matter in dispute as proved, if the 
evidence be warranted by or conformable to, the place, time, age, thing 
in dispute, and the name and caste [of the deponent].”? Yájñavalkya 
lays down a rule for deciding when witnesses make contradictory 


Test of evidence. 


statements. [ch.ii, v. 78].* ‘Ifthe evidence is contradic- 10 


*1& tory, the testimony of the majority prevails; if the witnesses be 

equally divided, the testimony of the virtuous, and if the virtuous 

are [equally] divided, the testimony of the most virtuous should be 
admitted.” 


The same author prescribes punishment for not deposing after 
having agreed to give evidence [ch. ii., v. 76] :—'' A person not giving 
evidence should be made to pay by the king the whoie debt together 
with a tenth added thereto on the forty-sixth day."5  Sarvam (the 
whole), including interest. Sadasabandhakam (together with a tenth) 
that is, together with a tenth share added thereto The tenth share is 
to be received by the king, and the creditor should receive the debt 
with interest as stated in the Mitakshará.* 


The same lays down punishment for one who having knowledge 
[of the matter in dispute] refuses to give evidence as a witness [ch. ii., 
v. 82] :— He who having been called upon to bear testimony con- 
ceals it under the influence of passion should be fined eight-fold ; [if 
a Brahmanaj he should be expelled.” Such a witness is to be fined 
eight times the amount of the fine to be inflicted on the party losing 
the suit. A Bréhmana unable to pay the fine is to be expelled. Ac- 


20 


cording to the Mitákshará,9 the Kshatriyas and other [lower orders] 80 


should be made to work at their own proper occupations. Manu [ch. 
vii, v. 108]:—‘ That witness who having given evidence suffers 
from a disease, or from fire, or from the death of a relation, within 
seven days, should be made to pay the debt and a fine.” Yájfiavalkya 
[ch. ii, v., 80]:—** Even when ‘evidence has been given by witnesses, 
if other more excellent witnesses, or double the number of witnesses 
first examined, should depose contrary to what they have done, the 
first witnesses become false:”——Nérads “ After a cause has been decided, 


> Vir. 1. 53, p. 1. 1 
? This text is referred to Brihaspati: see Vir. 1. 54, p. 1. 
* Vir, 1. 54, p. 9. * Mit. ch. ii. 1. 29, p. 2. 
* Vir. 1. 57, p. 2. * Mit. ch. ii, 1. 31, p. 2. 


40 
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proof, whether by documents or witnesses shall become useless, unless the 
same were made known before.”! Yájüavalkya speaks of a permis- 
sion to give false evidence in some cases, and of a penance to be per- 
formed in consequence [ch. ii, v. 83] :—'* Where men of the four 
' elasses would be liable to suffer capital punishment [if truth were 
spoken], there indeed the witness may speak untruth; for the purifi- 
cation from that offence, an oblation of rice should be presented to the 
goddess Sarasvati? by the twice-born."5 Vishnu prescribes the [fol- 
lowing] penance for a Sádra:—** And a Sidra should give one day's 
10 fodder to ten cows." | Aikáhikam (one day's fodder) that is as much 
as will be sufficient to feed them a [whole] day. 
[End of the Section — W rmwsssxs.] 


[The disquisition on Divya (ordeals) is omittéd in the translation 
as it does not form one of the eighteen titles of law or procedure laid 
down by Nilakantha; and because also it is now practically use- 
less. Sanskrit students will find the original in Part I. pp. 16—30. 
Oaths form one of the ordeals ; but as they are now resorted to in tho 
ordinary administration of justice, especially civil justice under Act 
X. of 1878, (the Indian Oaths Acé,) Nílakantha's observations on that 

20 subject are translated and are now leid before the English reading 
public.] 


OATHS. 
* Manu [ch. viii., v. 118] :-- A Bráhmana should be sworn in 
*&o [the name of] his veracity ; a Kshatriya, of his riding animalor 
his weapons; a Vaisya, of his kine, grain, or gold ; [and] a Sudra, 
of all sins.”  Brihaspati :—“ A man's veracity, riding animal, weapons, 
kine, grain and gold, the gods, the feet of Bráhmanas, and the heads 
of his son and wife, these are the [forms of] oaths always serviceable 
in small disputes. In the case of Sáhasas (heinous offences) and im- 
80 precations, the inquiry should be by ordeal." 

Yájüavalkya [ch. ii, v. 118]:—‘ There is no doubt but that he is 
pure on whom no frightful calamity by the ach of God or of the king 
falls within fourteen days [from the time of his taking oath]"* Ghorám, 
(great,) as according to the Mitákshará [a difficulty] of small conse- 
quence is unavoidable by mortals. Also Kátyáyana says:— He to 


1 Vir. 1. 34, p. 1 
3 She being the goddess of speech which has been polluted by an untruth 


3 Vir. L 58, p. 2 

* The Viramitrodaya says ‘ within the fourteenth part of a day’, but this is evidently 
40 wrong from the expression.‘ Saptáha [seven days]' used further on in the same sense. 

5 Mit. ch. ii., 1. 45, p. 1. 
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whom no frightful calamity, by the act of God or the king, happens. 
within fourteen days [from the time of his taking oath] ‘is to be con- 
sidered as pure by his oath." Vyasanam, misfortune ; Ghoram, causing 
great suffering, as according to Váchaspati Misra and Smárta-Bhattá- 
chárya, a [human] body is necessarily liable to small accidents. 

Again, Kátyáyana :—‘‘ Now in the case of contradiction of the oath 
accompanied with misfortunes by the act of God within two weeks, the 
thing claimed should by all means be caused to be given together with 
a fine. When to him [i. e. the performer of the ordeal] alone, and not 
to all, happens disease, fire, or the death of a near relation, he should 10 
be made to pay the debt and a-fine. Fever, dysentery, boils, great 
pain in the deep-seated bones, diseases of the eyes, or of the throat, 
or madness and headaches, and a fracture of the arm, these are the 
diseases to which mortals are subject [by the wratb of] God." 


As [it is stated that] a contradiction of an oath by death of a kius- 
man, &c. [takes place], when [that calamity happens] to him alone, 
plagues and such [diseases] are excluded. The words ‘to him aloue’ 
show that diseases [happening] to the [party] challenged, and not to 
his sons, and such others, are a sign of contradiction [of oath]. "That 
that [calamity] should be great and not small has been already said. 20 
It is by a [similar] reasoning that Váchasputi Misra says :—'' Diseases 
&nd the like happening to the challenged [party], only when great, are 
a mark of failure.” For the same reason the death of a near relation: 
is mentioned, but not his disease or the like. 


DETERMINATION OF HERITAGE. 

Now, ownership useful in the determination of heritage [is ex- 
pounded.] 

That [ownership] is a special capacity produced by the acts of 
purchase, acceptance, and the like.! Its being created by purchase, 
and the like is understood from the people's transactions, and [does] 80 
not [proceed] from law.? Because even those ignorant of law know it. 
Also because tracing it to law is liable to [the logical objection of] 
cumbrousness. In the Nayaviveka, Bhavanátha is of thesame opinion. 


उ The definition given by Jimutavéhana is “ यथेष्टविनियोगाहेत्वेन झाखबोधितत्वम्‌, ” 
which means “ ownership, implies the quality [in the object owned] of being used [by 
the owner] according to his pleasure, and arises out of law." The definition which the 
commentator of Jímátaváhana would adopt is that of the Naiyáyikas, viz. अतिरिक्त: 
पदार्थ; १- e. a thing beyond the seven categories or substances of the Ny4ya philoso- 
phy. See Jim. p. 11, lines 15-17. Vir. 1.165, p. 1,line 11 says: “ यथेष्टविनियोगाईँता- 
बच्छेदंकों धर्म: स्वत्वमिति.!? which means £ ownership is a property indicative of ७०4७ 
quality [in the object owned] of being used according to pleasure.” 

3 Jim. p. 25. 
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As to what Gautama [says] :—“ Ownership [arises] by heritage, 
purchase, partition, taking [of unowned things], finding [of treasure- 
trove]; to the Brihmana, acceptance is an additional mode [of acquiring 
ownership]; to the Kshatriya, [obtaining] by conquest,! gain [by 

commerce and service], for the Vái$yas and Sidras [respec- 
के ३१ tively]," this text is [merely]* an exposition of the causes 
accepted by the people. For people use the term riktha [herit- 
age] for what: becomes one's own by the mere extinction of the 
[previous] owner's property therein. The word máíra (mere) is used 
10 to exclude purchase, acceptance, &c. [Therefore] here, [in the text 
of Gautama] in the extinction of the owner's property, lies the capacity 
of the term riktha [heritage]; because it [riktha] is associated with 
purchase, and the like [which are] causes producing ownership.? Also 
because of the logical rule that the apprehension of the object (substan- 
tive) cannot be without taking in the property (adjective).5 


Dháresvaráchárya says that the father being alive, the sons, &c. 
having no ownership previously produced in his property, their owner- 
ship is generated by partition. The author of the Smriti-Sangraha 
[says the same].* [But] that is not so. Because by the text, 

20 “ by birth itself ownership of wealth is gained,"5 itis to be under- 
stood that the birth ofa son is the cause of his ownership in the 
father's wealth, which is known as ownership arising from sonship; 
because also of the text of Yájüavalkya [ch. ii, v. 121] :-- The 
ownership of both father and son is the same in land, a corody,® or 
wealth received? from the grandfather." This cannot be [construed 


2 Vir. 1. 161, p. 2, would include wealth obtained hy fines and the like, and in the 
case of a ruler this seems to he proper. 

? In the case of Riktha, extinction of the owner's property is the canse from which 
arises ownership to the RiktAá [to the inheritor], just as purchase gives it to the pur- 

80 chaser, acquisition to the Bráhmanpa, &c. 

* The logical rule here referred to, when written in full, is नागृहीतविशेषणा बुद्धिर्विञेऽ 
sq उपजायते, which means, ‘the perception of an object cannot take place without a per- 
ception of its properties.’ (See the Laghumanjushé of Négesa Bhatta in the chapter 
styled Námárthaváda. One of the examples usually given is that of Dandi, (the 
holder of the stick). One cannot know the Vandi until he knows that he has the 
Danda. The attribute, therefore, must he known first. The extinction of the owner’s 
property is the attribute or. quality from a knowledge of which ownership in the in- 
heritance will he understood. Therefore the capacity of a word lies in the quality, 
not in the thing; this is the principle of the Mimátisakás. 

40 * JimGtavéhana, who is a follower of Dháre&varáchárya on the question of the 
creation of ownership to some extent, says, सम्बन्धिनिधनमेव स्वत्वकारणम्‌ , which means 
* the death of the [previous] owner is the cause of the ownership.’ See Jim. p. 21. 

$ This text is referred to Gautama. See Mit. ch. ii., 1. 47, p. 2. 

* An allowance received from a king: see Vir. 1. 175, p. 2. 

1 The word is dravya, which signifies property of any kind. 
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to] mean that the cause of the ownership is found in the grandfather’s 
death, [and] not in the birth of a son. For [in that case] such owner- 
ship would be wanting in case of a grandson not born up to the time 
of his [the grandfather’s] death. Strictly speaking, the word grand- 
father is indicative of a class, [not of the grandfather alone]; otherwise 
there would arise an absence of equal ownership, [of the great grand- 
son] in the [wealth]. received from the great-grandfather, &c.!; and 
because the subject [is land], and its adjective is [received from the grand- 
father]? As for the text of Devala, ‘ The father being dead, the sons 
should divide the father's wealth; for, so long as the blameless father lives, 
their ownership does not arise,"5 the former half of this text is indica- 
live of the time of partition, from the use of the potential form [of the 
verb *divide']. The latter half is commendatory of [the partition 
time,] [which describes the time of partition to be after the father’s 
death], and indicates [the sons’] dependence, not their want of owner- 
ship. By this mode of interpretation, the text of Sankha, viz., “ While 
the father lives, the sons should not divide the wealth, even if they 
should acquire it subsequently [to their birth]; imasmuch as 
the sons are not independent in respect of Artha (worldly transac- 
tions) and dharma (religious-rites)"* is also [thus] explained. Here 
the mention of dependence [in the second half of the text] is with the 
view of strengthening the foregoing prohibition. The construction 
[of the passage] is Yadyapi tah paschát adhigatam (even though by 
them gained subsequently). Taih (by them), by the sons. Paschdt 
(subsequently), that is, after their birth. Adhigatam (gained), that 
is, acquired by acceptance and the like. The proposition in 
brief is this :—Notwithstanding the undisputed ownership of the 
sons in their own acquisitions, they are dependent in regard 
thereto; how much more so {must their dependence be] in regard 
to acquisitions by the father. And this dependence has reference to 
partition, [the performance] of voluntary rites, dealings, and the like. 
Therefore Hárita says, “ While the father lives, the sons have no inde- 
pendence in respect of the receipt and giving of property, partition [of 
wealth], or of passing a censure."5 By the words Adánavisarga (re- 
veipt and alienation), all transactions are intended. Akshepah (passing 
a censure), according to Madana, [means] reproving female slaves, &c. 
As for the text “ The father alone is master of'al! gems, pearls, and 


2 The term Adi (and the like) seems to have been inadvertently put. 
? This rule is illustrated by tbe example" ग्रहं gafe” (wipe tbe cup [wherein the 


10 


20 


80 


Soma juice iskept]). Here graka, or the cup, is in the singular and yet it is indicative 40 


ofa class. And therefore by the text “ ग्रह dan ” the wiping of all the cups is to be 
understood. 
5 Vir. 1. 161, p.1. * Vir. l. 161, p. land Vya. M. ° Vya. M. and Kam. 
e - M 
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corals; bnt neither the father, nor the grandfather is so of all immove-- 
ables,” it signifies the father's independence only in wearing and 
otherwise nsing earrings, rings [&c.], bnt not in giving or otherwise 
[alienating them]; nor does it mean to exclnde the birth of a son asthe 
canse of ownership. The same meaning is also made manifest by the 
mention of gems and the like, which are not @estroyed by use. Hence 
in the text, “ Thongh immoveables and bipdds have béen acquired by 
the man himself, there is no giving away or selling them without con- 
vening all the sons,”? the prohibition applies only to their gift, sale-or 
10 thelike; [and] not to their nse. Therefore, the prior nndefined owner- 
ship of many brothers, &c. is defined [and made known] by partition. 
According to some,” by the extinction of prior joint. ownership in 
wealth [through partition], a particular ownership is created in por- 
‘tions ofit; bnt, the idea of the extinction of a prior ownership and the 
creation of a new one, involves [the logical fanlt of] cnmbrousness; 
[it is better,* therefore, to conclude] that the particular owner- 
* देरे ship which was created in a portion, was [only] made known by 
partition as subsisting in a particnlar thing.* 
To return to the snbject. Bréhmanasyddhikam labdham, some [in- 
20 terpret this to mean], ‘what is obtained by acceptance is prodnctive 
of more fruit tothe Bráhmana.! But the proper [interpretation] is that 
besides inheritance and the other modes [of acqnisition mentioned in 
the earlier part of the text], acceptance is an additional mode for the 
Bréhmana alone; [and] similarly conquest and the other [modes 
mentioned] are [additional modes] for a Kshatriya, and the others 
[i.e. Vaisyas and Sádras respectively]. In conquest also, where there 
is ownership of the conqnered in houses, lands, money, or the like, 
therein only arises the ownership even of the conqueror ; bnt where 
the conquered has a right to taking taxes [only], the conqueror has 
80 even the same, and no ownership. Therefore it is stated in the sixth 


3 This text is referred to Vishnu by Kamalákar. Mit. ch. ii., 1. 47, p. 1 ; Vir. 1. 161, p. 
2. Nilakantha’s interpretation of this verse is different from that of Vijfiáneávara and 
the Víramitrodaya. The former takes the words मणिमुक्ताप्रवालानां (gems, pearls, and 
corals) as illustrative of only those moveables whieh do not deteriorate hy use and so far 
resemble immoveables ; while the latter take the same to be illustr tive of moveables in 
general. Jíimütaváhana on the other hand would refer this verse to property acquired 
by the grandfather, like his predecessors, who maintain that ownershipis created by 
partition ; see Jim. p. 56 

a This is attributed to Narada by Kamalakara, see Mit. ch. ii., 1. 47, p. 2; Vir. k 

40 163, p. 2. 

$ Nilakantha here refers to Vijn4ne6vara and the Virumitrodaya. For the lucid dis- 
quisition of the latter on this subject see Vir. 1. 169, p. 2. 

* The manner in which and the period when ownership is created has formed a 
very fruitful subject of discussion with Hindu jurists. It wil he noticed in the 
Appendix 
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book ! ofthe Pu'zva Mi'wA'wsí], “The whole earth cannot be given 
away by the king of the world ; neitherthe [whole] Mandala? (depend- 
ency) by the ruler of that dependency." The- ownership in each 
village, field, and the like of the whole earth or the dependency belongs 
solely to the respective bhímikas or landlords. The ruler has only to 
take the taxes. Hence in what is now technically called a gift of land, 
&c., & gift of the soil is not accomplished, but only a grant of due allow- 
ance [is provided]. But in purchases made from the Bhúmikas, or 
owners of the soil, even ownership in houses and soil accrues. There- 
fore, [to the giver of such land] there is also the fruit of the gift of the 10 
soil. Nirvishfan is what is acquired by usury, agriculture, commerce, 
tending of animals ;and [secondly] what is acquired by service. Nirvega 
has [two significations], service and trade [as given] in & lexicon.5 
Bhriti means service ; Bhóga means usury-and the rest. Here the first 
mentioned [of the additional sources of gain] is for the Vaisya, and tlie 
second [service] is for the Sidra 


Hence sale and the like are causes of ownership from the manner of 
the world's dealing; [not from the Sástra or law.} And in this way the 
popular practice of [ascribing] ownersbip over the calf, &c. born of 
one's [own] cow, &c. becomes consistent. Butit would not be so, if the 20 
means of ownership had to be traced from the Sdstra, because the Séstra 
does not mention the birth from one’s own cow &c., as one of the sources 
of ownership. But, [it may be asked] ‘may there be no ownership in 
daughters, sons, &c. begotten on one's [own] wife, as there is in the 
offspring of one's [own] cow and the like?’ [And if it be said that] this is 
what is desired, then this would be at variance with the proposition in 
the sixth [chapter of the Parva Mímánsá], which states that although 
the gift of & daughter, son, and the like would follow from the precept 
[of the Veda enjoining] the gift ot the whole by the text Visvajiti 
sarvasvam dadáti i.e. ‘in a Visvajit sacrifice, the whole property should 30 
be given, yet the daughter, the son, and the like should not be given.’ 
[The answer is that] it is not 80;. because there being no ownership 
over a wife as there is in a cow, &c., there cannot be any property in 


'1 See pp. 742, 743 of the Mímansá Darsana, with the Commentary of Sahara Svámin, 
edited hy Pandita Mahesáchandra Nyáyaratna, in the Bibliotheca Indica. The Miminsi 
aphorism runs thus :— “न भूमिः स्यात्सवोनविजिष्टल्वात्‌” ॥ i. e. [Therefore] the [whole] 
earth [is] not grantahle, [hecause] to all it [is not] uncommon [for enjoyment 

* The lowest Mandala consists of twelve principalities of a नूप (chief), see ch. viii 
of K&mandaka’s Nítisára. The dimensions of the territories of a नूप are thus given :— 
चतुर्योजनपर्यन्तेष्वघिकारी नृपो भवेत्‌. which means “ A nripa is the Governor of a district 40 
[measuring] four Yojanas ” 


5 See ahove, also Amarakoéa, [ch. iii, sec. ii. v. 214], Bombay Edition of the year 
1877, p. 336. 


36 [c. 1v, s. 1, 11—15. 


the children begotten on her.! [If it is again objected that] among 
people, the cause of ownership is ascribed solely to production from tho 
thing [cow, &c.] owned; and that in the wife, ownership is [produced] 
by acceptance; [the answer is that] that cannot [be].. [For] amongst 
Kshatriy4s and others, acceptance being absent,? ownership in their 
wives is absent, [and therefore] its absence in.their children. There- 
fore since the text [Yájnavalkya ch. ii, v. 20] “This law is pro- 
pounded by me in regard to sons equal by class,"5 restricts the 
taking of an adopted son solely to one equal in class, the accept- 
10 ance of an adopted son by Kshatriyás and the rest is [in a} secondary 
[sense]. It is not possible [to take] that acceptance [to be in] 
the primary [sense] in the case of Bráhmaņas; for [in that case] 
in the [same] rule,* there would be two interpretations [of the same 
word, viz., acceptance] at the same time [which isillogical] It 
. cannot be said that a Bráhmana alone is entitled to the rite of 
accepting a son, and that a Kshatriyá and the other [two classes] are 
not [so] entitled; for their authority to accept [such a son] is deter- 
mined by the texts of Saunaka 2nd others, such as “A daughter's son, 
as also a sister’s son, are given even to the Sidra.” In the same 
. 90 way in the marriage of a Bráhmana with the danghter of à Kshatriya 
= '" or another [of the lower classes] by the Bráhma rite, [both] the 
gift and acceptance must be admitted to be in & secondary sense. 
In other [marriages], its primary quality [will have to be admit- 
ted]. Thus there will be two interpretations of the same term [in 
the same text], which is illogical. The custom of marrying amongst 
the Kshatriyas by the Bráhma rite is admitted by all. Therefore the 
Misra in the Tantraratna describe the gift of a son, &c. [to be ina] 
secondary [sense]. Nor can ownership be inferred from the popular 
use of such language as one's own wife, son or daughter; for [it is 
80 possible in such cases] to explain [the use of tho term sva (one's own)] 
` by understanding it in the sense of kindred, as [is done, when we say] 
‘one’s own father, one's own mother’. And the word Sva (one's own) 
does apply also to ‘ kindred’; as the lexicons say, ‘The word Sva 


. % But see p. 742 of the Mimánsá DarSana, where the text and the comments thereon 
are given in full, and which do not support this construction of the Mayükha. See 
also Virámitrodaya 1. 175, p. 1, which supports the view of the commentator on the 
Párva Mimánsá. 

2 Of the four classes, the Bráhmana alone can accept a dana or gift. 
3 Vir. 1. 192, p. 2. 
40 + About the acceptance of a son. 
That is, acceptance wil! he understood in its primary sense in the case of the Bráh- 

,, manas, and in its secondary one in that of the other classes 

* Pratigraha, or acceptance, is here declared proper even for a Sádra, much more 
so will it he for other classes 
7 The Amarakofs, p. 335 (ch. iii., sec iii., v. 210). 
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(own) when masculine, signifies kindred or one's self; when in the 
three genders, ib means ‘own’; when not in the feminine, it stands 
for wealth’. As regards the gift of a slave by birth mentioned in the 
‘sixth [book of the Párva Mimánsá], it is questionable; since owner- 
„ship in the mother being wanting from the absence of gift and accept- 
ance in the primary sense, . purchase, sale, and the like, it would be 
much more so in the case of a born slave begotten on her. So much 
for this digression.! 


*३३ * DAYA (HERITAGE). 


Un-reunited  partible wealth is déya (heritage)? The word 10 
asansrishta (un-reunited) is used in order to exclude wealth put 
into a common stock for the sake of gain and the like; because the 
expression dáyabhága (partition of heritage) is not used to denote the 
division of wealth put together by.merchahts. In like manner there 
is also an exclusion of the re-united property technically so called and 
mentioned further on. Hence [it is said] in the Smriti Sangraha :— 
“Wealth which comes through the father, and that which comes 
through the mother, is described by the term diya (heritage). 
The partition of it is now described."5 Also in the Nighantu :— 
“The learned define dáya (heritage) to be the father’s wealth which 20 
is to be divided.”* The word father is used merely to denote re-. 
lations in general [as a part for the whole]. This heritage is of two 
kinds, Sapratibandha (obstructed) and apratibandha (unobstruct- : 
ed). Where the life of the owner of the property or that of his sons, &c., 
is interposed, that wealth is called sapratibandha (obstructed heritage), 
for example, the wealth of uncles and the like; but where ownership 
accrues to sons, &c. from relationship to the owner, without the neces- 
sity of having recourse to other means of acquiring wealth, that is- 
apratibandha (unobstructed heritage), for example, the father’s wealth. 
This is the definition of heritage. 80 


2 In his view with regard to the ownership over the wife aod children, Nflakantha 
is supported by Váchaspati Mióra and JimGtavéhana and is opposed by the Mitákshará 
(ch. ii., 1. 70, p. 2,) and the Viramitrodaya (1. 175, p. 1.) It must be noted, however that 
this difference is confined to the mode of reasoning to be adopted only ; for the authors 
on both sides are agreed as to the conclusion that the power of the pater familias over 
his wife and children does not extend to giving them away or selling them. Nilkantha 
contends that the conclusion follows because the wife and children can never be the 
subjects of ownership ; while the Mitákshara and the rest say that they can form sub. 
jects of ownership; but that they cannot be given away or sold, owing to specific 
prohibitions to that effect in the Srutis and Smritis 40 

t. 1. 46, p. 1; Vír. 1. 160, p. 1; and Jim. p. 9 

«Vie L 160... 1; Vje M Kam * Vya. M. 

* This division of heritage is not recognized by Jímütaváhans, according to whom 
the right to succession accrues only on the death of the previous owner 
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"PARTITION OF HERITAGE. 


Now its Partition. Nérada declares it [thus] :—“ Where a division 
of the paternal wealth is instituted by sons, that title of judicature iscalled 
by the wise dáyabhága (partition of heritage)”.! [The word] putraih 
(by sons), is indicative [also] of grandsons, &d.? The expression pitry- 
asya (of paternal wealth) includes that of thé grandfather, &c. [The 
reading adopted by] Madana has the very words pitryadeh (of a 
father, and the rest) instead of pitryasya. This is the definition of 
dáyabhága (partition of heritage.) Even when there is a total absence 

10 of common property, a partition is effected by the me.e declaration, ‘I 
am separate from thee’; for partition is but a particular condition of 
the mind; and this declaration is indicative of the same. 


Time of Partition. 


Manu [ch. ix., v. 104.] :— The brothers having assembled after 
the death of the father and mother, may divide equally the paternal 
[and maternal] wealth, for while [the parents] live, they are not inde- 
pendent."* Even by inserting the word cha (and), the occurrence 
of the death [of both] is not required for the partition of either's 
wealth]. Hence in the Smriti Sangraha [quoted] in the Madana 

20 Ratna ;— Partition of the father's wealth may take place even whilst 
the mother lives, for without her husband the mother has no owner- 
ship independently. Likewise, partition of the mother's wealth may 
also take place whilst the father lives; for if there be issue, the lord 


* Mit. chap. ij., 1. 46, p. 1; Vir. 1. 159, p. 2; Kam. 

3 Sons, grandsons, and great grandsons. 

3 See Jim. pp. 14 to 16, where he defines Vi^hhága (partition) to be एकदेशोपात्तस्य 
भूहिरण्यादावुत्पन्नस्य स्वत्वस्य विनिगमनाभमाणाभावेन वैजेषिकव्यवहारानहैतया अव्यवास्थितस्य गुटिका- 
पातादिना व्यञ्जनं विभाग: which means, * Partition is the marking hy the dropping of a 
pebble, or the like (i. e., hy some definite act] the ownership which exists in sume 

80 portion of land, gold, or the like ; hut which cannot he definitely assigned to a specific 
portion thereof, owing to the ahsence of anything indicative [of a regular distrihution 
and allotment]. The definition given hy Vijfiánesvara, and followed hy the author of 
the Viramitrodaya is, द्रव्यसमुदायविषयाणामनेक स्वाम्यानां तदेकदेरेषु व्यवस्थापनम्‌, which 
meaus the assignment of the different portions of a (common] property to the different 
ownerships which [before] extended to the whole [promiscuously]. Nilakantha leens 
to the definition given hy Jimütaváhana. 

* Vir. 1. 170, p. 1, where the term aniédh (not independent) is explained as indi- 
cating the absence of the power of independent disposition of ancestral property in 
the sons, and not as implying the absence of thcir ownership in the ancestral property 

40 at all. 


5 Jim. p. 97. 
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of the wife is not the lord of her wealth."' Brihaspati lays down an 
exception to this [period of partition] :—“‘On the demise of both 
parents, partition among brothers is declared, and even while they are 
both living, it is declared right if the mother be past child-bearing."? 
Nárada :—“ Then after the death of the father, sons may divide the 
wealth equally, provided the mother's menstrual courses have ceased,? 
and the sisters have been married, or even when the father's sexual 
desire is extinguished,* or when his attachment to worldly objects 
ceases."5 Ramanah [means] sensual passion.  Uparatasprihah [means] 
he who has retired from the world. The clause pratidsubhaginishucha 10 
(and when the sisters are married), like the eye of the crow, is to be 
taken along with both the rajonivritti (extinction of the menstrual 
courses) and ramananivritti (that of the sexual desire). Gautama :— 
* After the demise of the father, the sons may divide his wealth, 
or while the father is alive if the mother is past child-bearing, 
or if the father so desire." By the [use of the word] ichhati 
(f the father desire), is meant that partition is declared [proper], 
even before the mother's courses have ceased, by the father's wish 
alone. 
* In some cases, even without his [7. e., the father’s] wish, partition is 20 
spoken of by Brihaspati :—‘‘ The father and sons are equal sharers : 
* 39 in houses and lands descended regularly [from ancestors]; but 
sons are not worthy of a share in the father’s wealth without 
the father's consent.” From this it results that sons are worthy of a 
share in property acquired by the grandfather, &c. oven though the 
father be unwilling.® 


Manu [ch. ix., v. 209] and Vishnu declare the partition of the 


२ See Vir. 1. 170, p. 1; Vya. M. 2 Vir. 1. 170, p. 2. 3 See Jim. p. 42. 

* The reading adopted by Jímutaváhana, here, is vinashte vápyaéarame, which 
means when he is degraded, or ceases to be a grikastha (a householder) He considers 30 
the reading adopted in the text as unfounded (see pp. 34 and 35). The Viramitro- 
days and the Mitákshará are in favour of it. 

० Mit. ch. ii., l. 48, pp. 1 and 2; Vir. 1. 170, p. 15 Kam. and Vya. 

° The crow is popularly believed to have one common pupil for both eyes, which 
he can take into the right eye when he has to look to the right, and into the left eye 
when he has tolook to the left. The previous marriage of sisters is here likened to the 
crow’s pupil, as being a common precedent condition to both the cases of partition 
during the lifetime of the parents, viz. the mother's being past child-bearing and 
the father’s being superannnated. f 

7 Mit. ch. ii., 1. 48, p. 2; Vir. 1. 170, p. 2; Kam. 40 

5 Mit. ch. ii., 1. 51, p. 2. Jímútaváhana dissents from this and holds एवं च पितामह- 
धनस्यापि (queer विभाग: कार्य: fkg मातुनिवृत्ते रजसीति विद्येष: which means :— Thus 
even in the wealth of the grandfather partition takes place only with t'ie consent of the 
father, and that too, after the mother has ceased to menstruat:.” Se p. 62, lines 6 
and 7. 


40 |r. 1४, se 1९, ded, 


grandfather's [wealth] to be in some cases [dependent] on the father’s 
wish alone :—“ If a father recover property belonging to his father 
which conld not be recovered by him [the grandfather], his sons can- 
uot divide it with him except by his choice, sinco it is his self-acqnisi- 
tion.”! Brihaspati :—‘ Over the grandfather's property which has 
been seized [by strangers] and is recovered by the father through his 
own ability, and over anything gained by him through sciencc, valonr, 
or the like, the father's ownership is ordainod. He may give away or 
enjoy that wealth at his own choice."? 


10  Nárada:—* A father who is afflicted with disease, or [inflnenced] 
by wrath, or whose mind is engrossed by sensuality, or who acts 
otherwise than the law [lays down], is not able to make partition 
[of the wealth.]"5  Háríta :—* If the father be free from desire, old, 
has a perverted heart or intellect, or is afflicted with a chronic discase,* 
partition of the heritage may be made."5 According to the Madana 
Ratna, Akáme (free from desire) means withont desire of sharing in the 
wealth. Viparitachelàh (wrong in thc heart or head) signifies follow- 
ing sinful practiccs. The sense is that [in snch cases], partition takes 
place even if tho father does not wish it. 


20 Hárita says that the father being incapable, partition takes place by 
the advice [or consent] of thc cldest son:—‘ If he [the father] bo 
extremely decayed, or remotely absent, or afflicted with disease, the 
eldest son may think [of nndcrtaking tho management, &c., of] the 
wealth.” Sankha and Likhita :—* If the father be weak, the eldest 
[son] should condnct the family affairs ; or, with his consent, the next 
brother if conversant with business." Anantarah (the next), the one 

' born after him. Partition at the wish of one capable of maintaining 
the family, &c. [is here intended]. If all be so qualified, there is no 
rule [as the above]. ‘This is the final conclusion. 


30 Mode of Partition. 


Yájnavalkya (ch. ii. v. 114] :—* If the father makes a partition, he 
may separate his sons [from himself] at his pleasure, giving the eldest. 

Vir. 1. 177, p. 2; Mit. ch. ii. 1. 51, p. 2. 

$ Vir. 1.177, p. 2. This docs not occur in the Mitakshara. 

3 Vir. 1. 170, p. 2, andl. 172, p. 2; Mit. 1. 48, p. 2; Vya. M. and Kam. The com- 


ment further on shows, that in such a case the partition does not rest on his consent 
or choice. - 


+ Probably leprosy. ° Mit. 1. 48, p. 2; Vír. 1. 170, 9.2... ^ Vir. 1. 171, p. 2 
1 Vír. 1.171, p. 2. 
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the best share, or all may be equal sharers."! The second half of the 
verse is only an amplification of the voluntary partition [described in 
the first half]; because the father’s wish to make the partition, being 
exerciseable in the two modes mentioned [in the latter half], its inde- 
pendence is not contemplated. Also because such a construction will 
involve the difficulty of three predicates. Besides, [a third] difficulty 
would arise from irregularity thus, [if his wish were the rule, he might] 
give a lakh [of rupees] to one, a single kauri (shell) to a second and — 
nothing at all to a third. | 

Manu notes a distinction in the share of the eldest, [ch. ix., vv. 112, 10 
116, 117]:—" The portion deducted for 
. the eldest is a twentieth part [of the 
heritage], with the best of all the chattels; for the middle, one-half of 
that [or a fortieth ]; for the youngest a half? of that [or an eightieth] 
[112]. [But] if there be no deduction, the shares are to be distributed 
in this manner [second half of v. 116]. The eldest should take 
a double share, and the next born a share and a half. The younger son 
must have each a share. This is the rule of law [117]."* 

Amongst twins, Manu declares the seniority of one who is born 
first :—“ The right of even invoking [Indra, &c.] by the Vedic texts 20 
called [Subralunanyás]5 is declared to depend on priority of birth ; and 
in distinguishing’ twins also, he is considered the eldest who is actually 
born first. Among twins, in him whose face the kinsmen and the 
parents see first, the priority of birth and [the capacity] to continue the 
line is established." Althongh in medical works like the Pindasiddh, 


2 Vir. 1. 170, p. 1, Kam. and Vya. M. The Viramitrodnyn mentions and refutes 
the interpretation of this stanza by the Práchyas (i. e., the eastern jurists), which gives 
the father power to partition his estatein any manner he pleases. Nilakantha here 
coincides with the Viramitrodaya. Jímutaváhanm splits up this text into three sentences 
nnd says that the first mode of partition applies to self-acquired property and the fol- 86 
lowing two to the grandfather’s property (See Jim. p. 92) 

® In the Manu, Smriti, and the Mitákshára the reading is furtyam, which means a 
fourth of the deduction for the eldest. 

3 Kullákn says—“ If they clearly surpass the rest in virtue and learning. 

. १ Mit. ch. ii., l. 49, p. l; Vir. 1. 173, p. 1. Vya.M.and Kam,  Jimütavábana would 
repeat the word *adhikam (over and above) after *anóam' (the share), so as to mean 
that the eldest should have two shares, the second son one share wd a half, and the 
rest a share and a quarter each. This interpretation is opposed to ‘hat of Kullüka 
and Vijfiánésvara, and is unnecessarily strained i 

* These Vedic texts which are used in the Agnishfoma sacrifice are so called from 40 
their reciter being termed Subrahmanya 

* All the copies of Mayukha read saijiásu, but referring this verse to the text of 
Manu I find the reading to be garbheshu, which seems a better reading and is followed 
by the commentator, Kulláka Bhatta, who explains it to mean “ conceived at the 
same time." The same reading is adopted by Nirnayasindhu in the fest half of tho 
rd parichheda, 1. 10, p. 1 

"This text is referred to Devala in the Nirnayasindhu, and is not found in Manu 


Unequal division. 


42 [o. IV, s. Iv, 1O—13. 


tho seniority of the last born [of twins] is declared, that is set aside by 
the above texts in the matter now under discussion, because it [1.6. 
the medical theory] has no foundation in the Vedas, just as the rule 
‘purification ensues after a month’! [is set aside in some cases]. As 
for the passage in the Bhigavata, [see skandha iii., ch. xvii., v. 18, 
and comments thereon] [based on the text] “when there are two 
foetuses, a contrary order occurs in the conception and delivery ;” 
whereby the seniority of tho Jast born is declared; that too is cancelled 
by the above texts [of Manu and Devala], because in the Puránas many 
10 practices opposed to the Smritis, are * to be found. According 
* & to some, the question ought to be decided by the custom of the 
country. But what we stated before is the proper [interpretation ].2 
This partition by deduction is not proper in the Kali age. Because 
it is enumerated amongst the things prohibited in the Kali age.? And 
this has been laid down by us in the Samaya-Mayükha. "Nárada 
allows the father two shares:—'*A father making a partition may 
reserve two shares for himself.”* This text relates to one having an 
only son ; for in the Madana Ratna is quoted the following text of 
५. Bankha and Likhita:—'*If there be an only son, he (the father) may 
"90 take two shares for hímself."5 The word eka (one) is used to denote 
` excellence, as Amarakoga gives the synonyms of eka (one) to be chief, 
other, only [Amara ch. iii., sec. iii. 16, p. 290]. It means according to 
the Périjata, that if the son be excellent [a father takes two shares].9 
As regards the property acquired by the grandfather, however, 
Brihaspati declares the right to only an equal share, even by one 


2 This rule extends only to Vedic rites, because for other rites, purification takes 
place after ten days: in like manner, the above rule about eldership operates in the 
present case ; while the medical theory may have its use for other purposes. 

3 The Nirnayasindhu accords with this view : see. Parickheda 3 the first half. 1. 10, n . 

90 * The MSs. A. and E. supply the text here alluded to, thus :-ण्तथोद्धारवेभागस्त E 
संप्रातिवर्वते which means, * similarly, partition by deduction is not now in vogue." This 
text is referred to in the Nirnayasindhn as found in Hemádri, (see Parichheda 3, first 
half, 1. 62, p. 2), and in the Viramitrodaya, ns found in the Adityapurána (see 1. 174, 

. 1. A 

j * The Mitákshara makes this applicable to self-acquired property: 1. 51, p. 1; also 
Vir. 1. 175, p. 1. 

5 The Mitákshará does not contain this text, and seems not to accept this law : see 
Vir. 1. 175, p. 1. Jímntaváhana interprets the term ekaputra as a Tatpurusha (deter- 
minative) compound, so as to mean the son of one father, i.e., a legitimate son by way 

40 of distinction from a kshetroja and a deyámushyáyana (see p. 81). Nílnkantha and the 
Viramitrodaya treat it as a Bahuvríhi compound. The latter appears to he a more 
simple 4nd reasonable constructiou. 

* Viramitrodaya (1. 174. p. 2), quotes the Vyavahára-Párijáta in support of this 
position, and allows the father to take two shares from his own acquisition, as the son 
being endowed with good qualities is able to earn wealth. It appears that the Vyava- 
hára-párijáta referred to in the Viramitrodaya and the Párijáta referred to by Níla- 
kantha here is the same work. 
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having an only son. “In wealth acquired by the grandfather [whether 
it be] moveable or immoveable, the equal participation of father and 
son is ordained."!  Yájüavalkya (ch. ii, v. 121]:—“ The ownership 
of both father and son is equal in land, a corody, or wealth acquired 
by the grandfather"? Kátyáyana:—'' When the parents and the 
brothers take allthe common wealth [and] in equal shares, then tbat 
partition is called a just divisi n." As for the text of Yájüavalkya 
[chap ii, v. 116], “A partition made by the father among sons 
separated with greater or less shares, if just, is pronounced valid," 
it means according to Madana, Vijüánesvara and others that if the 10 
partition made by the father be just, it cannot be set aside. As to 
what Nárada observes “Such as have been separated by the father 
with equal, greater or less [allotments of] wealth, to them that is a 
just [or lawful] distribution, for the father is lord of all,”5 that text 
relates to the former ages. 

In a case of equal partition between a father and his sons, a share to 
the wife is also spoken of by Yijiiavalkya (ch. ii., v. 115] “If he make 
the allotments equal, his wives to whom no stridhana has been given 
by the husband or the father-in-law, must be made partakers of equal 
portions." But if any has been given, one-half is to be given ;® for 20 
[the text is], “ Or, if any has been given, one-half should be assigned."? 
Ardham (One half), meaning so much as would make, with what has 
been given before as Stridhana, a share equal to a 80278 share. But if 


2 Vir. 1. 176, p. 1; Vya. M. and Kam. 

3 Vir. 1. 175, p. 2; Mitaksharn, l. 51, p. 2. Jimütaváhana (p. 52) interprets the 
word द्रव्य in the text to mean bipeds, from a reference to Nárada's text स्थवरं (fae 
(see supra p. 34). This text has been differently interpreted by different writers on law. 
Dháre$vara says it serves the purpose of awarding to the son an equal share with the 
father only (see p. 53, Jim.). Vijiianésvara holds that inasmuch as the ownership of the 
son is created bv birth alone, this text serves two purposes viz., of giving the son the 30 
power of vetoing an alienation by the father and of obtaining a partition against the 
will of the father in certain cases. The author of the Viramitrodaya thoronghy agrees 
with this view. Jimütavahana observes यत्र द्रयोश्तोर्जीवत्पितृकयोरपांत्तविभागयोरेकः 
quem विनष्टो ऽन्यो जीवाति अनन्तरं पिता मृतस्तत्र पत्र एव तद्धनं प्राभोत्यातिसंनिकषीत्‌ तदर्थ 
ara स्त्राम्यमितिवचनम्‌. (see Jim. p. 60), which means ‘where of two brothers whose 
father is living, and who have not separated, one dies leaving a son behind him, while the 
other (brother] lives, and then the father dies ; in such a case the son by his propinquity 
would be [but for this text] entitled to succeed to the wealth of the father. This 
[contingency is avoided] bv the equal ownership propounded by the [present] text.” 
Nilakantha follows the Mitáksharsá in this matter. 40 

3 Vir. 1. 176, p. 2. * Mit. 1. 48, p. 2; Vir. 1. 172, p. 2. 

5 Jímutaváhana controverts this interpretation of Vijilánésvara and wonld give the 
text its plain meaning, viz., that a partition made by the father, whether equitable or 
inequitable cannot be questioned by the sons. (See p. 89.) 

* Kam. 7 Vir, 1. 173, p. 1; Vya. M. and Kam. 

* Here half stands as indicative of some portion. 

® See the commentary of Vijfiánésvara on stanza 148, ch. ii., of which this is a frag- 
ment, and where the term ‘ ardha is explained to mean a portion. 
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her wealth be [already] in excess of such a share, no share should be 
given her 
The same author [thus] speaks of the occasion when a son able to: 
earn, and not wishing [more] is not willing to participate (ch. ii., 
v. 116] :— The separation of one able [to earn wealth] and not desir- 
ing [a share] may be effected by giving him a trifle.”! The giving 
some trifle is according to the Mitákshará with a view to exclude 
- his sons from desiring to take a share of the heritage.? 
Equal partition after the death of the father is spoken of in another 
10 Smriti’ [Yájnavalkya ch. ii., v. 117]:—** After the death of the parent 
the sons should divide equally the wealth and debt."  Hárita:— 
* When the father? is dead, the partition of heritage should be 
equal."$ 
* Yájnavalkya [ch. ií., v. 128]:—^ When eons divide after the 
* २६ death of the father, the mother should also receive an equal 
share.” Vishnu :-- The mothers become receivers of shares 
according to the shares of the sons."? In another Smriti [itis said] 
“ At a partition by the sons, the wealthless mother should receive an 
equal share." The senso is that, if she be possessed of wealth, she 
80 should receive as much as would make her share equal to a son's share. - 
If her wealth is larger than a share, she is to be shareless. Vyésa 
speaks of a share to the stepmother and the grandmother :— The 
gonless wives of the father are declared equal sharers; and so are alk 
paternal grandmothers declared equal to the mother.” By the word 
Sarváh (all), even paternal step-grandmothers are included. 
Yájüavalkya describes the mode of partition among the sons of 
several brothers [ch. ii., v. 120]:—‘ Among sons by different fathers, 
the allotment of shares is according to the fathers."9 The meaning is 
that supposing one [father] to have one son, another two, a third 
80 three, the division takes place by the number of the fathers only, not 
by the number of the sharers.!?  Kátyáyana :—“ If an undivided young. 
‘brother dies, they should make his son a sharer of the inheritance if 
.he has not obtained a livelihood?! from his grandfather. He should 
obtain the share of [his] father from his paternal uncle, or his [#. e. 
2 Vir. 1.176, p. 2; Vya. M; and Kam. ? Mit. ch. ii., l. 48, p. 2. 
3. This is sn qmission in the Mayükhln, as the verse is clearly from Yijtiavalkya; See 
Vir. 1. 174, p. 1. है 
* The brother would be included in this term. 5 Vir. 1. 174, p. 1. 
* Víramitrodaya |. 179, p. 1; Vya. M ; and Kam. 
40  ? Vir. 1. 180, p. 1, where it is explained that the mothers belonging to different classes 
receive the same shares as are allotted to sons of Similar classes. 
8 Viramitrodaya l. 179; p. 1; Vya. M. and Kam. १ Vir. l. 177, p. 1, and Kam. 
20 Jn other words, ‘ per stirpes’ and not “per capita.’ 
1t This from the coutext means a share, and the Víramitrodaya actually construes 
"the word in this manner ; See l. 177, p. 1. 
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uncles’] son. That very share would indeed be the legal share of all 
the brothers. Or, even his son would receive [a share]; beyond such 
a son, succession ceases."! The word amuja? (younger brother) is 
intended to denote even the elder brother. Paratah (beyond) [means] 
beyond the great-grandson. The sons &c. of the great-grandson do 
not obtain wealth of the great-great-grandfather, if the father, grand- 
father, and great-grandfather have predeceased such great-great- 
grandfather, who at his decease has left other sons or [other nearer] 
heirs alive.’ The meaning is that in the absence of sons, grandsons 
and grent-grandsons and the like [of the deceased], even he [the great- 10 
great-grandson] takes. And this does not refer to the undivided; but 
to the reunited; as there is a text of Devala which says “ Among 
family members who having been divided, live together, the second 
partition of the heritage takes place [even]up to the fourth in descent. 
This is the rule."* Ifa debt, a document, a house or arable land be 
the property of the grandfather of one who for a long time has gone to 
a distant country, he is-entitled to a share if he returns. If a maù 
having left the common family, has gone to live in another country, 
there is no doubt [that] a share ought to be given to his descendants, 
if they return. [In the text of Devala] avibhaktávibhaktánám (among 20 
those who being undivided, were divided, and again became united) 
means the great-great-grandfather and his reunited sons &e. This 


4 These texts of Kátyáyana are the basis of the interpretation of * putra’ as meaning 
sons, grandsons, and grent-grandsons only : See Vir. 1. 177, p. 1; Vya. M. and Kam. 

? In the ahove text of Kátyáyana. 

3 Thus :— 


: 


I —1 9 


m—Q—ti— w—| > 


H's father G, grandfather E, and great-grandfather B, died before A, who dies 
afterwards, and at his denth, leaves a preat-great-grandson H. a son, C, and 2 grand- 
sons F and J. According to this text C, and F and J will get the property. 

_ * This is a forced construction of Devala's passage by Nílakantha. Instead of the 
karmadháraya, it should he read as Deandva, signifying not“ who having been undivided 40 
have again become divided," hut “among family members, undivided and divided.” 
Besides Nilakantha himself hy his definition of Daya or heritage proper (see ahove, 
p. 37) excludes the wealth of the reunited technically so called, or hy partnership ; 
wherens this rule primarily concerns dáya or heritage which descends in succession. 
. W. and B., 2nd hook p. 4. 

5 This explanation of the text of Devala, quoted ahove, ought properly to have come 
` immediately after the text and not after the texts of Brihaspati, heginning with ‘If a 
deht.’ 
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'refers to those living in the same country. As regards one living in a 
-different country, even the fifth &c. takes the [heritage]. “ Be he the 
-third or the fifth, or even the seventh [in descent], he shall receive a 
‘share [of the heritage], on his birth and family name being proved 
- for acknowledged]! This text of Brihaspati occurs in treating of 
residence in a different country. 


In some cases, Brihaspati speaks of a division according to mothers. 


'** If there be many sons sprung from one father alike in number and in 


class, but born of rival mothers, a legal division [of the wealth] may be 


10 made according to the mothers."? Vyésa:—‘‘ If there be many sons of 


one man by different mothers, but equal in number and alike by class, 


„a division according to mothers is approved."5  Brihaspati gives an 


20 


30 


opposite example, [thus] :—“ Among brothers who are equal in class, 
but vary in number [of sons produced on each wife], the shares of the 
heritage are declared according toa division by the males [not ac- 
cording to the mothers].”’* 


Yéjfiavalkya* (ch. ii, v. 125] declares the mode of partition 
among sons by different classes [of mothers]:—'* The sons of a 
Bréhmana by a Bréhamana, Kshatriya, Vaisys, or Sidra wife, get res- 
pectively four, three, two or one shares ; those born to a Kshatriya, three 
shares, two or one respectively, that is according to the Kshatriya, 
Vaisya or Sidra wives he may take; and thoso born to a Vaisya of a 
Vaidya or Sidra wife, two shares or one respectively.’’ 


A 


Brihaspati :—“ Land obtained by acceptance of a gift, should on no 
acconnt be given to the sons of a kshatriya or other [wife of an 
inferior class]; even though their father give it to them, the son of tho 
Bráhmani wife should resume it after the father is dead.” Devala:— 
** À son begotten on & Südri by the twice born is not worthy of a share 
of land; but one begotton on one of an equal class shovld take all the 
property [whether immoveable or moveable] : thus is the law settled."? 
Bhumeh (of land), acquired by purchase and the other modes also. 
Bat of moveable property, he does obtain a share. 


However, the son by an unmarried Stidra woman does not obtain a 
share even of moveable property.9 Thus Manu to the same effect :— 
[ch. ix., ve 155]:—“ The son ofa Bréhmana,a Kshatriya or a Vaidya 
by a Sddra woman is not a sharer of the heritage ; whatever wealth his 


2 Vir. 1. 178, p. 1. * Vir, 1. 178, p. 1. ? Id. * Kam. 
7 9 Vir. 1. 183, p. 1; Kam. and Vya. M. 


: 6 Mit. ch. ii., 1. 53, p. 2; Vir. 1. 184, p. 1; Kam. and Vya. M. 1 Ibid. 


40 


* The word is dravya, which primarily would signify money. 
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father gives him, shall alone become his property"! Brihaspati 
notes a distinction after the death of the father :—“ An obedient and 
virtuous son born by a Stidra woman to a man [who has no other son] 
should obtain maintenance; the rest, the Sapindas should divide equally 
among themselves.” Gautama,—“ Even the son borne by a Sidra 
woman, to a childless man shall, if obedient, receive a provision for his 
maintenauce."  Vritti-méiam [means] a provision for his living. 


The same :— The pratiloma sons [shall have provision] similar to that 
of the son by a Sidra woman."  Pratiloma means sons begotten on 
women of classes superior to that of the begetter. Yájüavalkya [ch. 10 
ii., vv. 183, 184] states a distinction as regards a son begotten on an 
unmarried woman. “A son begotten on a ddsi by a Sidra becomes 
even partaker of a share by the [father’s] choice. After the death of 
the father, the brothers should make him a half-sharer.”?  Kámah 
[i. e.] the father’s choice. The expression S4drena (by a Sidra) [in 
the above text] shows that a son begotten by a twiceborn on a ddsi 
(slave) does not take a share even by the father’s wish. According to 
the Madana Ratna and other works, after the death of the father, he 
is not entitled even to half, nor in the absence of sons &c. to the whole 
[of the heritage]. 20 


A distinction is made as regards a son born after partition. “A 
son born after partition takes only the father’s [share]."^ B,ihaspati:— 
“ All earned by a father, who has separated from his sons, belongs to 
the son born after partition. Those born before [the partition] are 
considered to have no ownership [over it]. As regards wealth, debt, 
giving, accepting, and purchasing, they are independent of each other, 
except in [respect to] mourning and offering libations of water."5 If 
there be only debts, the previously separated son is not at all bound 
to pay debts without receiving a share of the heritage, as it is observed 
further on [Y4jfiavalkya ch. ii., v. 51] that ‘a receiver of the heritage 80 
should be made to pay debts.’ But if any one of them have reunited 
with the father, partition mnst be made with him, as is said by Manu 
Cch. ix., v. 216]:—“ A son born after partition should take only the 


2 See on this subject Manu ch. ix., v. 145.  Mitákshará 1. 53, p. 2, makes the 
Sá dra's son receiver of a share, if he be unendowed by the father, amongst the Southern 
people. See Viramitrodaya l. 184, p. 2. 

» Vir. l. 192, p. 2; Vya. M. and Kam. 

3 If he be anukála or obedient, he gets maintenance alone: Mit. ch. ii., 1. 56, p. 2; 
Vir. L 192, p. 2, uses the word Apratikila instead of anukála, both of which mean the 
same thing. ; 40 

* This is a text of Gautama, as stated in the Víramitrodaya |. 182, p. 2. 

* Mit. l. 51, p. 2; Vir. l. 182, p. 2. 
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father's wealth, or if any sons be reunited with the father he should 
divide it with them "t 
` Yájñavalkya states a distinction in regard to partition after the 
father’s death with respect to a son boru afterwards by a mother, 
a step-mother, or a brother's wife, whose pregnancy at the time 
* $4 was not evident. [ch. ii., v. 122]*:—'*When [afler] tho sons, &c., 
have been separated, a son is born of a wife of the same class, he 
becomes a partner of a share."? The partition is thus to be effected, 
by something being contributed by each of all the brothers &c. out of 
10 his owu share, so as to make [the posthumous sou's] share equal to 
their own. Vishnu:-—" Those who havc been separated from thv father 
should give a share to the son born after partition ;" and this has 
, reference to shares neither increased nor diminished by profit or loss. 
, Bus if they are so increased or diminished, the same [author] observes 
CYájiiavalkya ch. ii., v. 122]:—* Or his allotment should be made out 
of the visible estate, corrected [by necessary adjustment of] profit or 
loss?5  Driéyát [that is] out of the existing wealth.* 


Vasishtha states this distinction as to the time of partition among 
brothers :—“ Now for the partition of heritage among brothers. The 
20 birth of sons from those pregnant wives [of parceners] who are child- 
less should be awaited."5 That is till then [the brothers] should wait 

_ [before they divide]. 

Brihaspati states a distinction as regards partition made after the 
father’s death: —“Of the uninitiated younger brothers, the initiation 
and other ceremonies should be performed by the cldcst brother, out of 
the common weulth of the father.” The form yaviyasah (younger) 
is [a license exercised by ancient Rishis]after the manner of the Vedás.? 


The mention of brothers is indicative of thc sisters [also]. Even 
so the same author,? '' And those danghtcrs whose [marriage and 


$80 >? Mit. ch. ii, 1. 57, p. 2; Vir. L 132, p. 2; Kain; Vya. M. 
2 Jf he be born of a wife from a different class, he takes only from his father's share 
". Vir. L 182, p. 2. 
* The loss should only be for necessary purposes, such as payment of debt, perform- 
ance of ceremonies, &c. — ` 
* Both the Mitákshará (ch. ii., 1. 52, p. 1) and the Viramitrodaya (1. 183, p. 1), state 
“ from the property taken by the brothers.” 
s Mit. ch. ii., 1. 52, p. 1; Vír. 1. 182, p. 2; Vya. M. and Kam. 5 Kam. 
? The following Pauini's sutras are here referred ६०:--उगिदचामिति qu (ch., vii, quar- 
ter i., sutra 70) and सान्तमहतः संयोगस्पेनि दीचे: (ch. vi., quarter iv., sutra 10) It should 
40 properly be Yaviydnsak. : 
हि * This is evidently a mistake. In the Viramitrodaya and Aparárka the following 
ity text is attributed to Vyfisa. In other works it is attributed to Nárada. At any rate 
it canuot be the text of the same author Brihaspati; otherwise the author's. explana- 
tion of brothers as including sisters would he ont of place. 
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ceremonies have not been performed,. must have those ceremonies 
performed by their elder brothers. according to law, from out of the same 
paternal[common] wealth.” Yájñavalkya states a distinction as regards 
daughters’. initiation (ch. ii. v. 124]:—‘ Uninitiated sisters should 
have their ceremonies performed by those brothers who have been 
already initiated, giving them a quarter of one's own share.”* The 
‘sense is [that] a fourth part of such a share as would be allotted 
to a son of the class to which the sister [belongs] being given to each 
sister, they are to be initiated 

For the sake of usefulness in regulating the taking of the heritage, 10. 
Yajfiavalkya gives this [detailed] descrip- 

. tion of sons, primary and secondary [ch. 

ii. vv. 1284132]. *'1st. The aurasa son who is procreated on the 
lawfully wedded wife; 2nd. Equal to Him, is the son of an appointed 
daughter or the appointed daughter herself; 3rd. Kshetraja (the son. . 
of the wife) is one begotten on a wife by a sagotra (kinsman: of her 
husband), or by another; 4th. One secretly produced in the house is 
declared a son of hidden origin; 5th. A damsel’s child is one born 
of an unmarried daughter: he is considered a son of his maternal 
grandsire; 6th. A child begotten on a woman whose [first] marriage 20 
has or has not been consummated, is called the son of a Punarbhá, 
(a twice-married woman) ; 7th. He, whom his father or mother may 
give [for adoption] is dafiaka or a son given; 8th. A son bought is 
one sold by them [his parents]; 9th. A kritrima or self-made son is 
one adopted by the man himself; 10th. One who gives himself is a 
Swayandatta or self-given son; 11th. A son produced in the womb 
[before marriage] is a Sahodhaja [son of a woman who was pregnant 
at marriage]; 12th. He who having been forsaken by his parents, 
is taken for adoption, is opaviddha or a deserted son."* 

The aurasa, or the legitimate son born of a lawfully married wife of 80 
‘equal class, is the principal son. 

The son of an appointed daughter is of two kinds, of which the first 
is thus explained by Vasishtha:—“ This maiden daughter who has no 
brother, I will give to thee in marriage decked with ornaments; the 
son who may be born of her shall be my son.”5 The same author 
speaks of the other kind [of Putrikáputra thus] :—“ The appointed 
daughter is herself the third kind of son."5 ` In this case the father's 
obsequies and the like are to be performed by the appointed daughter 
herself. 

Cu Var. L 170, p. 2; Vya. M. and Kam. 5 Vil 179, p. 2; Vya. M and Eam. 40 

3 Literally, born from the breast * Vir, 1. 184, p. 2, Vya. M, and Kam. 

5 Mit. eh. ii., 1. 55, p. 1; Vír. 1. 185, p. 1; and Kam 


* Mit. ch. ü., 1. 55, p. 1. ; Vir.1. 185, p. 2, speaks of the appointed daughter herself 
as the second son, and this seems to be the better reading. 


g 
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The son of the wife is one begotten on the wife of a brother, or other 
[relation dying] without male issue, by direction-of the preceptor, by 
the younger brother or other relation of the same gofra or lineage. 
The Paunnarbhava, or the son of a twice-married woman, is one begot- 
ten by the second husband on & woman whose [first] marriage had 
not been consummated by the first husband. 

All the secondary sons mentioned here, except dattaka or the adopt- 
ed son, are forbidden [recognition] in the Kali age; because we-read 
in the prohibitions [in the Kali age], “There is no acceptance as 

10 sons, of others than the dattaka (adopted) and an auras, or legiti- 
mate sons"! 


DATTAKA (THE ADOPTED SON). 
-Now :.The ceremony. of Adoption. Manu [ch. ix., v. 168] :—'* He 
whom his father or mother [with her husa- 
band’s assent] gives to another as his son, 
the donee being in distress [in consequence of being sonless), provided 
the boy be of the same class, affectionately disposed, is considered. as 
& son given; the gift being confirmed by pouring water."? [The 
italicized portion is based on Kullikabhatta’s comments on Manu.] 
20 From the word wá, (or), it means that if the mother be absent, the father 
alone may give him away, and if the father be dead, the mother may 
do the same, but if both be alive, then even both : so [says] Madana. 


By the use of the word ८७८, (distress) [itis to be understood], the 
giving is not to be made except in distress. But this prohibition, says 
VijüáneSvare, is as regards the giver only [not the receiver] as it 
affects visible interests [and] not the religious ceremony [of adoption]. 
But it is not so; for since the object of this prohibition is not for visible 
[or worldly] interests, its religious [or sacrificial] nature becomes 
known, or taking it for granted that it was for visible objects, there 
` 80 is essentially an invisible object also in the rule; [so that by] the non- 
observance of this [rule], the accomplishment of the invisible -virtue 
[or good] proposed to be achieved will not be effected. But some ° 
say, To the word ‘distress’ the sense of a prohibition does not apply ; 
lest there should arise the. difficulty of Parisankhya* in the case 
of non-distress ; because the word Apat, or distress, is merely known 
of a third son—the Kritrima, as allowed in this age ; and he is now allowed to be so 
hy the Mithila School: .See viii. Sutherland's W. R. p. 155, Shiba Kuveri vs Jogun 
, Singh; Norton's L.C. Hindu Law, p. 70 
- 40 * Mit. ch. ii, 1. 56, p. 1.; Vir. 1. 188, p. 2; and Kam * Mit. ch. ii., L 55, p. 1 
* That is, you have to reject the affirmative sense, to decline receiving that which 


necessarily arises from the context, and to assume some other meaning. See Miták- 
sherá, ch. 1., 1. 11, p. 2 


The Adoption of son. 
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as the motive [for giving]. But although distress be the motive, 
still there is no sin, if when the distress exists, the gift of the son 
is not made; because in the above text, [the giving, &c.] and [the 
distress] are like the definition and the defined; because there is no 
vidhi (rule) laid down commanding giving [of a son] when the motive 
of distress exists. 

Although he [Vijüáne$vara] in the chapter on Marriage says that 
“in transgressing the prohibition against [espousing] sickly and the 
like brides, there is only a fransgressing of a visible rule [framed with 
a popular object], the state of a lawful wife is superinduced not- 
withstanding [the existence of those defects];" that also is by the 
above argument over-ruled. 

Now Sadrisam means alike by family and qualities, not by class. 
Therefore according to Medhátithi, a Kshatriya, &c. may be the datiaka 
or given son of a Bráhmana, &c. But Kullikabhatta says, ‘alike by 
class’! [Manu ch. ix., vv. 168 and 169]. And this is correct because 
Y4jfiavalkya (ch. ii, v. 128] after enumerating the twelve sorts of sons 
in this manner observes :-- The legitimate son is one procreated on the 
awfully wedded wife," &c., and thus concludes [ch. ii., v. 183] : “ This 
law is propounded by me in regard to sons equal by class," and this 
will be made clear by ine, by two texts of Saunaka to be cited 
hereafter. Vijfidnesvara also says the same thing.? He also says: 
* From the text—' By the mere birth of the eldest son, man becomes 
the father of male issue,'5 the performance of the filial office primarily 
devolves on the eldest son, therefore he should not be given. But this 
prohibition [is as] regards the giver only, not the taker."* 

This prohibition might indeed apply to the giver alone, provided 
this text [of Manu] contained a prohibition of the gift of an eldest 
son ; but it does not; for there is a. want of affirmative [command]; 
and because the expression, ‘Man becomes the father of male issue,’ 
being merely a declaration of parentage, [by the mere birth of a son] 
there is only a discharge of the [ancestral].debt. According to this 
interpretation the latter half [Manu ch. ix., v. 106],—‘ And [the 
father] being free from obligation to his ancestors,’ he [the eldest son] 
is worthy ofthe whole," exactly accords [with the first]. Sarvam 
[means] wealth. A male only can become adopted, not a female; 
because from the pronoun Sah [he] occurring in the text, ‘He is 
to be known as a son given,’ which [sentence] is expressive of a 
connexion between an object aud its attribute, it is understood to imply 


2 The inferior of the superior class, see Víramitrodaya, l. 188, p. 2., 

3 Mit. ch. ii,, 1. 55, p. 1. 3 This is a text from Manu. ch. ix., v. 108. 
* Mit. ch. ii, 1. 55, p. L * जायमानो वै ब्राह्मणल्लिभिकरणवा जायते. 

5 This is a fragment from a verse in Manu (ch. ix., v. 168). * 
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' a male persen eqnalin class who is the subject of a gift made by 
the father and mother, accompanied with affection [and pouring of]. 
. water, and of which distress is the motive ; as from the prononn ‘him’ in: 
the holy text, “ Let a Bréhmana of eight years be initiated, and let him 
: be instructed;”! there* arises the knowledge ofa male of eight 
* 8o years, of the Bráhmana class, initiated at the thread ceremony 
and the like. From the above, results the refutation of what 
some persons have held, viz., that since in the act of gift, signified by 
the term dattrima [or given], there is nothing distinctive [of either 
10 male or female], and as by the aphorism ‘ Ktrer mam nityam’? [i.e 
formations ending in the affix kiri, always have map added] [whether 
` the word be masculine or feminine], the danghter given to the husband 
or another is signified [by the term dattrima} 

Saunaka thns declares the mode of adopting a son :—* I, Sannaka, 
will now declare the best adoption. One having no male issue or 
one whose male issne has died, having duly fasted for a son, having 
given a pair of clothes, a pair of ear-rings, a turban, a ring to an 

chérya (priest) religiously disposed, ga: follower of Vishnn* and 
thoronghly read in the Vedas, having bronght a barhish (a layer of the 

20 Kuéa* grass), and.an idhmd [a bundle of small sticks] of the paldsa® 
` tree, having invited kinsmen, and relations, having feasted the kins- 
men, and especially the Brahmanas, having performed the rites, com- 
mencing with that of anvádhána [or] of placing the Samidh (stick) over. 
the consecrated fire, and [ending with] that of utpavana or pnrifying 
of the clarified butter ; and having advanced ‘before the giver, should 
[thus] beg, ‘Give a “son”? The giver being capable of the gift 
[shonld give] to him with the recitation of the five prayers, the initial 
words of the first of which are * Ye Yajitena.’ [The acceptor]. having 
taken him by both hands with recitation of the prayer commencing 
80 with * Devasyatvd,’ having inandibly repeated ths mystical invocation, 
beginning: with * Angád-angat! "and .smelt the "forehead of the child; 
‘having with clothes and the like adorned the boy bearing the reflection 
of a son, [and] accompanied with dancing, songs, music, and benedic- 
tory words, having bronght him into the middle of the house ; having 
according to ordinance offered to the sacred fire an offering of boiled 
rice [to each incantation} with recitation of the mystical invocation, 
* Yastudhridd,’ of the single prayer from the Rigvedd, commencing with 
* Tubhyamagne,’ and the five prayers, the initial words of the first of 
2 See the Aévalfyana Sátra (Adhyfya i., Kandikf xix. and -Sátra i.) 
40 = Pipinich.'iv quarter iv., Sátra 20. 
. '5]tis not meant that he should belong to the Vaishnava sect, but that he should be 
a worshipper of that Deity. 


* Pos cynosuroides. 
* Butea Frondosa. 
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which are, ‘Somodadat’; and having performed a sacrifice with the holy 
texts, beginning with Svishfakrit, should close the remaining ceremony 
of the sacrifice. Amongst Bréhmanas, the adoption of a son should 
be made from amongst the sapindas,' or in their absence, an asapinda 
[one not à 8०७४७७०] may be adopted, otherwise one should not be 
adopted ; amongst Kshatriyas, one from their own class, or one whose 
gotra is the same as that of the [adopter’s] preceptor may be adopted 
amongst Vaisy4s, from amongst those of the Vaisya class; amongst 
Sddras, fromamongstthe Sidra class ; amongst all classes, from amongst 
their respective classes only, not from others. But a. daughter’s son 10 
and a sister's son are affiliated even by Sidras. By no man having an 
only son is the gift of a son to be ever made. - By a man having several 
sons, such a gift is to be made by all means. An excellent Bréhmana 
should bestow a gratuity on the officiating priest according to his 
ability. A king [should grant] even one half of his dominion. A 
Vaisya three hundred pieces of money ;? 4 Sidra even the whole of 
his property; if indigent, to the extent of his means.”5 . Ohhdyd- 
vaham, (Bearing the reflection of a son); [that is he should be] same: 
or equal 


Daughters son and sister’s son, Fc. Just as in the passage, ‘ [he] gives 20 
- the stick to Maitrá-varunà, although owing to the past and future nse 
[in the sacrifice] of the stick it is possible to consider the stick as bhavya 
(principal object), yet Maitrá-varuna, who is of future use [in the sacri- 
fice] is considered the principal object [in the sentence], as being in the. 
dative case, and as being the invoker of the deities in accordance ‘with 
the precept ‘ [Maitrá-varuna] with the stick in hand should pronounce 
the invocation’; so similarly in the present passage, the Sádra, inasmuch 
as it is he who satisfies the debt [of the manes] must be considered the 
bhávya [principal object}, as being the subject about which [the adop- 
tion of a] daughter's or sister’s son is predicated, the genitive termina- 30 
tion [after the word Sidra] being interpreted in the sense of the dative 
Therefore it is proper that they [daughter's and sister's sons], being 
the Vidheya (predicates) should be the objects of limitation, [so as to 
mean that the] daughter's and sister's sons alone are for a Sidra. As 
the [term] Stidra, not being the. predicate, cannot be.the object: 


2 The Sapindas are kinsmen connected by the offering of the funeral cake to the- 
manes of father, grandfather ‘and the great-grandfather, &c., including the direct 
descendants of four persons 

* See Sanskára- Kaustubha where the reading is रक्षडातद्रयम (two hundred gems) . 
which is more intelligible than the one in the text, which is वित्तवातत्रयस 40 

3 See the Dattaka Mímánsa pp. 25 and 26; and the Dattaka Chandriká pp. 5] and 
52; and the Sanskára Kaustubha, 1. 47, p.1 
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of limitation, if the passage [in question] be interpreted as meaning 
‘that [daughter's and sister's sons] are for a Sidra alone, then that 
interpretation is open. to the objection of Parisankhya! [a negative 
inference which is considered objectionable] in respect of adopters in 
-the Brahmana and other [classes, who will be excluded]. Therefore 

7 the daughter's and sister's sons alone are the principal [adoptees] for 
a Sidra. Failing them, another of the same class [may be adopted]; 
for, “ Sádras from amongst the Sádra class" : so he [Saunaka] has said. 
This word játi (class) is. not to be narrowed down to the daughter's 
10 son and sister’s son ; because the being a daughtér’s son or a sister’s 
&l gon is not co-extensive with being of the same ciass,? and because 
there would also arise the difficulty of having in one and the same 
Smriti, a general proposition which would then become useless.* 

* ४५ This is fully explained by my venerable father in his Dvaita- 
Nirnaya.* And the same is the usage amongst the learned,* and 


2 See supra p. 50 note 4. 

2 Because this text being applicable to all ages, and marriages of different classes being 
allowable, one might he a daughter's or a sister’s son and yet he of a different class; 
and vice versá. ! 

90  ? Because the general proposition,“ for Südras, among the Stidra class,” occurs first; 

and in this (Südras) class, a marringe with any of the higher classes heing illegal, a 

` Sidra must necessarily have a Sidra wife, and the daughter's son and the sister’s son 

must he Südras likewise. Therefore if the text," the daughter's and sister's sons are 

even for Südras," &c. were to he construed in the narrower sense as a rule limiting the 

acceptance of these two slone for Südras, the inclusion of the above general proposition 
would he altogether useless. 

* Sankarahhatta [the father of Nilakantha] the son of Náráyanahhatta, in his work 
styled the Dharmadvaitanirnaya, in the chapter styled ‘The solution of doubts in 
regard to adoption,’ says :— 

S0 “In the Prayogapárijáta on the subject of adoption, the law of taking a son [in adop- 
tion] as laid down hy Saunaka is written. There the text “the daughter’s or the 

` sister’s son is given to a. Suara?” [occurs]. Some [have interpreted it hy] the rule of 
limitation [to mean] that these two [viz., the daughter's and the sister's son] are 

. [adoptees] fora Sidra alone [and] not for any other [such as a] Bráhmnna or 
the like. [But] that is not [so]. In the text ‘a cow should he given toa Br&hmana, 

it is [indeed] proper to make the [word] Bréhmana the object, of limitation, as being, 

of no past or future use [in the act], and [heing thus] a predicate [denoting] attri- 
butes. [But] such [limitation] is not proper [in the case] of Stidra [in the] present 
[instance]; hecause of his future use, and [hecause of] his not heing a predicate 
40 [denoting] attributes ; and hecause of the impossibility of the rule of limitation [apply- 
ing to any term] other than a predicate. [If it he asked] how the Sidra is of future 
use, the answer is ;—1n the [Vedic] text ‘ There is no [translation] to the higher world. 
[after death] in the case of a sonless man ; [for] hy his birth a Brihmapa hecomes a 
debtor in three [ways, viz.], to the Gods in sacrifices ; to the manes in issue, [and] to 
the Rishisin learning,’ the [term] Bráhmana is used as illustrative [of all the classes], 

as has heen stated in the adhikarana (aphorism) ‘ Brakmanasya Soma vidya prajam 

,. finavákyena samyogát" [See Mimánsá Darsana, p. 651, ch. ii., quarter 2nd Sutra 31 :] 
—' which means ‘To the Bréhmana’ Soma (or sacrifice) Vidya (knowledge of the Vedas) 
and prajá issue [in the shape of sons] are [necessary], hecause of the applicability to 
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thus the right of a Sádra to adopt, being established like the established 


him of the text of [the three debts]. Thus a Südra [too] has to discharge bis debt to 
the manes; and is [therefore] Bhavya (the principal object or subject in the sentence), 
the genitive [termination after the word Sidra] heing construed in the sense of the 
dative. Just as in the [text] ‘ [he] gives the stick to Maitra-varuna,’ Maitrá-varuna as 
the holder of the stick, heing in the dative case is the Bhivya (subject) as heing of future 
use, hecause the [office of] reciting invocations with the stick in his hand is assigned 
to him in accordance with [tlie text] * (Maitrávaruna] holding the stick in his hand 
recites the invocation ’ [and just as) the [possible construction of the] stick as Bhavya 
(subject) owing to its [past] use in capacitating the sacrificer [for his office], is rejected, 
and, the [whole] text is interpreted to mean ‘ Maitrávaruna should he given the 
stick,’ so as to make the stick a [part of the] predicate: so, in the present instance, 
‘although it is possihle [to consider] the son [to be adopted] as the Bhdvya (subject) 
owing to his future use in accordance with (the text] ‘[he] conquers the [future] worlds 
through a son’ and ‘[he] enjoys eternity by a grandson,’ [yet] it is proper to make the 
suntence mean ‘a Südra should he given the daughter's or the sister’s son, [as 
the adopted son],’ so as to make the daughter's or the sister’s son a [part of the] 
predicate, and [consequently] the proper objects of limitation. The Sudra being tic 
subject [in the sentence], tle limitatiou [of that term] would involve [the logical 
fallacy of]. Parisankhyd (a negative inference), [such] as is observed when the 
taking of the horsc’s cord hy [the recitation of the text] imamagribhnan rasánámyitasya, 
&c. [they] took this cord of truth, &c.is enjoined. That [parisankhyd] involves three 
objections. Besides [the interpretation of] one and the same text by niyama (rule of 
limitation) and parisankhyd (a negative inference) is not possible. Thus it is estn- 
blished that the daughter's or the sister's son can he adopted even by a Brálimana 
or the like [i. e. a Kshatriya or a VaiSyn]; and that a Südra should adopt the 
daughter's or the sister’s son alonc wherever possible. [It may be objected that] 
if [the terms] ‘a daughter's or a sister’s son’ are to be limited, there will he no 
[adoptee] for a Sudra other than those [daughter’s or sister’s sons] as [the words] 
* where possible’ are [introduced] without authority. This [is answered hy] some [as 
follows] :-- the begetting of issue is peremptorily enjoined by the text ‘ Bréhmanasya 
soma, &c.’ [see ahove in this very note], the [final] purpose of which is that implied in 
the word * puttra’ (son), viz., the satisfaction of the deht of the manes. That purpose 
heing served by the adoption of a son as well, this (commandment for adoption] is ag 
peremptory [in the case of the sonless] as [that for] begetting issue. [That heing so] 
the yathasaktinydya, (the rule which enjoins the observance of a preccpt as far as pos- 
sible) applies, and the non-restriction of the daughter's or sister’s son is proper. But 
this [answer] will not do. For the [said] yatháéaktinyáya properly applies only with 
regard to the details of an enjoined ritual. Consequently hy [the operation of] that 
rule, the homa (sacrifice) or the like, which is a part of the ritual enjoined for adoption, 
may he disregarded, hut not so the [relationship] of a daughter's or a sister's son, that 
not heing a part of the ritual. [Similarly] the restriction of the same class enjoined hy 
. Manuin the text: ‘I have thus laid down the law in regard to sons of the same class’ 
cannot be disregarded. Therefore [the introduction of the words] ‘ wherever possihlc’ 
[into the interpretation] is improper." The [correct] answer to this is: Because 
the community of the class in the adoptec is enjoined hy Saunaka in the [text] ‘to 
Vaiáyas from the Vaisya class [and] to Sudras from the Südra class,’ and by Manu 
in [the text] *X have laid down this law in respect of sons from the same class,' 
and because the restriction [of the word Sudra to a daughter's or sister's son] is 
not possible, inasmuch asthe Stidra and a daughter's ora sistcr’s son are not co- 
extensive terms, nor in [the relation of] genus and species [to each other], the text 
[relating to] the Sidra should he interpreted as enjoining tha adoption of sons other 
than those of a daughter and sister, so as to make no tez: nugawry. Where it is 
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right of the carpenter— Nisháda,! [to perform a sacrifice], the assertion 
in the Suddhi Viveka that a Sudra is not entitled to make the accept- 
ance of a Son, which has to be accomplished through Vedic Mantras 
(sacred texts), and by a Homa (sacrifice to the fire) is also refuted. 
The koma (sacrifice) with a recitation of the Mantras is to be per- 
formed by him through a Brahmana, because of the text of Páráéars, 
viz., “ He, for whom a fast, a vow, a sacrifice, ablution at a holy place, 

silent meditation and the like, are made by Brahmanas,* obtains 
* 9& their benefit.” The same isthe opinion of Smérts and 

Harinátha. As for the assertion of Párására himself that that 
Bráhmana who, for a money gift, may perform a sacrifice on behalf of a 


possible, the daughter's or the sister's son should alone [be adopted] becansc the 
former is allied [to the adopter] by [drawing in his veins] the [adopter's] own blood, 


. and the latter by [drawing in his veins] the blood of the [adopter’s] father. When 


20 


30 


they are not available, a 5608 other [than those] does become the son, [i. e. is 
eligible for adoption]. In tbis way, the popular usage is not inconsistent [with texts] 
and everytbing is faultless. 

This (view) has been also noticed with approval hy Krishna Bhatta in his commentary 
onthe Nirnayasindhu in Part iii, under the heading of adoption. The passage runs 
tbus:— The 0६६ [the author of the Dvaitanirnaya had this family appellation by 
way of eminence] on the other hand says :—“ There can be no limitation [in the interpre- 
tation of the Saunaka’s text] so as to mean that the daughter’s son and the sister’s son 
are two [adoptees] for a Sidra alone and for no other. Just as in [the sentence] ‘ the 
stick should be given to Maitrávaruna' the Maitravaruna as the holder of a stick is the 
principal [object], because of his future use [in the sacrifice] as the invoker of the 
deities, in accordance with [the] text * holding the stick, [he] shall recite the invocn- 
tions,’ which assigns the work of invoking to Maitrávaruna holding the stick in hand, 
so as to make the whole sentence predicate of Maitrávaruna a gift [to him] by the 
sacrificer of bis stick ; so here [the present passage should be construed to] predicate of. 
a Sidra the adoption of a daughter'sor a sister’s son, because of his [the Sudra’:] 
use as the satisfier of the debt [of the manes], the genitive [in the text] being taken 
in the sense of the dative. It is thus proper to make the dnughter's or the sister's son 
tbe subjects of limitation as being the predicate [in the text in dispute]. The term Südra 
being the snbject, its limitation will be open to the [logical fnllacy of] parisankhya (‘a 
negative inference’) as when the taking of a horse’s string is enjoincd by the [recita- 
tion of the formula commencing with] imámagribhnan rasandmritasya (this string of 
truth is taken up) [by tbem] [which does not specify the string to be of nny particular 
animal]. This [mode of construction, viz., parisankyd is open to] three objections. 
Therefore [it follows] that the daughter's or the sister's son alone arc the principal 


40 adoptees] for a Sádra; failing them any other of the same class; because of the snme 


author's text] ‘to Südras from the Sudra class.’ It cannot be said that [in the last 
mentioned text], the generic term [Sudra] should be limited to the daughter's or sister's 
son. For if that were so, [this] gencral statement in the same Smriti would become 
nugatory. Accordingly even the Bréhmanas and the like [ i. e. the Kshatriyas and 
the Vaigyas] may receive [in adoption] the daughter's or tbe sister's son, there being 
no prohibition [to that effect]." For an exposition of the Ming&nsa canons of interpreta- 
tion called Niyama and Parisankhya, see the disquisition of Vijfiáne$vara on 1. 11, p. 1 
of the Mit. ch. i. 


2 A Nisháde is one begotten by a Bráhmana on a Südra woman. This rule is based 


50 on a Scetion of the Mímánsá of Jaimini Adhygya vi., quarter i., Sdtra 51. 
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Sidra, shall become a Sidra, and the Sidra shall become a Bréhmana ;" 
it is, according to Mádhava, to be taken as meaning that the benefit 
‘of the act accrues to the Südra, while the sin attaches to the Bráhmana. 


Even a woman ‘has, like the Sádra, authority to adopt, because of 


the text “women and Sidras are governed by the same rules.” 


Vasishtha :— Man produced from virile seed and uterine blood, pro- 
ceeds from his father and his mother as an effect [from its cause]. 
"Therefore his father and mother have power to give, to sell, or to aban- 
don their son. But no one should give or receive an only son, for he 


saves the man [from put or hell]. A woman should neither give nor 10 


receive a son except with her husband's permission. He who is about 
to adopt a son, having invited kinsmen and announced his intention to 
the king,! and having performed a sacrifice in the middle of his house 
with the * vyáhriti prayers, should take an unremote kinsman ofthe same 
class. In case of a doubt, he whose kinsmen are distant? should be kept 
apart like a Sidra. For, it is well known that by means of one [the 
adopted], he [the adopter] is able to save many. If, after adopting, a 
legitimate son should be born, the adopted son should be a sharer of a 
fourth."5 


The husband's permission is intended only for a woman whose 20 


husband is alive, for evident worldly reasons. But a widow may 
adopt even without it by the assent of her father, or (in his absence) 
by that of her ji@ti (clansmen). Hence, says Yéjfiavalkya [ch. i, v. 


85]: “The father should protect the maiden daughter, the husband, . 


when [she is] married, the sons in (her) old age; in their absence 
their clansmen. A woman has no independence at any time." Thus 
her dependence on the husband in a particular state alone is indicated. 
In his absence, or owing to his infirmity on account of old age or 
otherwise, her dependence rests even on her sons, &c. Kátyáyana also 


[who says]: * Whatever spiritual acts (or acts relating to the future 80 


state) a woman performs without the permission of the father, the hus- 
band, or the son, to obtain a benefit after death, it shall become fruit. 
less," declares the permission of the husband, &c., applicable to particular 
states. Aurdhvadehikam [means] relating to the next world. There- 
fore that permission of the husband indicated for a particular state [by 
Yájüavalkya] is also laid down here [by Kátyáyana following Y4jfia- 
valkya],and is not a new rule, laid down (without prior authority). 


२ Krishnabhatta, the commentator on the Nirnayasindhu, says that the word Rájá is 
Grámapála or Lord of the village, 


2 Viramitrodaya, 1. 189, p. 1, makes ‘distant’ to mean one whose country and language 40 


disagree ; and Kalpataru speaks of one whose uncle, &c. is not near; Dattaka Mímán- 
sh, p. 27, seems to agree with the Viramitrodaya. 
5 Mit. ch. ii., 1. 55, p. 1.; Vir. 1. 189, p. 1; Vya. M. and Kam. 
h : 


58 [एफ rv, s. v, 18—21 


: the permission of the husband. 

Adürebándhavah (means) a sapinda as near as possible. And 
even among the near sapindas, the brother's son is the chief; because 
of the text of Manu [ch. ix., v. 182], quoted in the Mitákshará?:—"* Of 

` brothers of the whole blood, if one becomes the father of a male issue, 

then by that male issue, all of them become fathers of a male issue. 

Thns declares Manu.” And this is the proper motive of this precept, 

- since any other is improbable. Dúrebándhavam [means] one of an 
10 unequal class 


According to my venerable father, even one married and the father 
of a male issue is fit for adoption.. And this is proper, since there is 
nothing opposed to it. But it is said in K4lika Purána, “Oh lord of 
the earth, a son whose ceremonies up to tonsure have been performed 
with the Gotra or family name of his father, does not attain the sonship 
ofanother man. The ceremony of tonsure and of investiture being 
indeed performed [by the adopter] under his own family name, sons 
given and the rest whose ceremonies are thus performed, are to be 
considered as sons, else they are termed dása (slaves). Oh king, sons 

20 given after their fifth year and the rest are not sons. Having taken a 
boy of five years the adopter should first perform the sacrifice for male 
issue.”3 This relates to those belonging to different gotras or families 
Áchüdántam [means] up to the ceremony of tonsure inclusive. The 
particle ang is inceptive, used for the sake of including all such cases ; 
for if it be meant as a limit conclusive, it will be liable to the objection 
of being in opposition to the ceremonies of tonsure and investiture 
[specified in the text]. But much reliance is not to be placed on 
this passage ; for it is not to be found in two or three copies of Káliká 
Purána.* 

. 80 * This dattaka or given son is of two sorts: (1) kevala (simple), 

* 8३ and (2) dvyémushyáyana (son of two fathers). The first is one 

given without any condition, the second is one given under the 
condition, that this son belongs to us both. Of these, the first should 
perform Srdddha and other obsequial rites of the adopter only. The 
same may be thus demonstrated [in detail]. By the acceptance ofa 
son iere is anxiety [of compassing some future end]; and in the rite 

[above mentioned as prescribed by Saunaka thus], “ the acceptor of a 


1 Viramitrodaya 1. 188, p. 2, following the same doctrine, says that what has not 
been prohibited may be taken as permitted by him 
40  * Mit.ch. ii., l. 56, p. 1; Vir. 1. 188, p. 2; Vya. M. and Kam 
2 Kam 
* The Samskára Kaustubha similarly does not recognize as genuine the above texts ; 
see 1. 45. p. 2 
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son" [inviting kinsmen, &c.] the son being in the second case, the 
making a sonis spoken of. But it is impossible for the adopter to 
make a son in the manner in which.a son would be naturally born.!' 
Therefore by the term Putra or the ‘ son’, the whole of the duties of 
a son being had in view, the accomplishment of the invisible virtue 
whereby those duties will be discharged is to be accepted. Therefore in. 
this manner [alone] sonship in the acceptor’s family is capable of being 
produced. ‘Hence will proceed -acts which are dependent on. the 
relationship of son and father, &c. Thcrefore, says Manu [ch. ix., v. 
242]:—* A given son shall never claim the family and estate of his 10 
natural father; the Pinda (the obseqnial oblation) which follows the 
family and heritage, and the Sráddha and other funeral ceremonies 
of the giver cease."? Gotrarikthdénugah. [means] what goes along 
with the family and the inheritance; the two expressions being 
generally co-extensive. Datirima [means] the given son; because 
as [will be noted] further on in the case of a dvydmushydyana, the 
[original] family, &c. do follow the [adoption]. Pinda, or the obse- 
quial oblation, according to Medhátithi, Kulláka Bhatta [Manu ch. 
ix., v. 142] and others, means the first funeral ceremony, the Sráddha, 
&c. According to others, Pinda means the sapinda relationship, and 20 
swadhá [signifies] Sráddha and other funeral ceremonies. Properly 
speaking, as by the passage, “ He who has begotten a son and whose 
hair are black, should establish the sacred fires," the condition of his 
age [or manhood] is exemplified ; or as by the passage “the adhvaryu 
(officiating priest) measures the ground half outside and half in- 
side the vedi, [for the sacrificial post]," the particular position of the 
post is exemplified; even so by the terms, Gotra (family), pinda 
(funeral oblation), riktha (heritage), and svadhd (Sráddha, &c.) are to be 
understood, all the acts connected with the Pinda or the funeral 
oblation due to the natural father, their extinction is pronounced. From 80 
this also follows [as a matter of course] the céssation of family connexion 
with the uterine brother and the father’s brother and the rest, Therefore ` 
the son begotten by the simple adopted son should likewise perform 
his. father’s sapindikarana,> páravana, Sráddha,* and. the like cere- 
monies in conjunction even with the [original] adopter. So his son 
[is to perform]. However, Káty&yana, in opening the discussion about 
the son of two fathers, says :—‘ Now since sons, who are either adopted 


2 For the to-be-adopted son already exists; the capacity or relationship only is to 
be legally created 

3 Mit. ch. ii., 1. 56, p. 1.; Vir. 1. 191, p. 1; Vya. M. and Kam 40 

* Associating the deceased person with the three preceding ancestors on the twelfth 
day after death 

* This Šráddha is performed in honor of the manes of the deceased, also on the 12th 
day after deatb, when he has died as a sannyási or an ascetic. 
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puróhased, or born of an appointed daughter, have no pravara [for 
themselves] owing to their having been taken by another, they are 
[considered to be] Dvyámushyáyana (sons of two fathers).! [Again] 
if there be no offspring of these [adopters] by their own wives, they 
[the aforesaid secondary sons] should take the heritage, and give the 
funeral oblationsto three ancestors. If there be no [offspring] to either 
[the giver or receiver], they should give the oblations to both, in 
one single Sréddha, but making Pinda (or rice balls) separately in 
honor of each, and having addressed their manes separately, both 
10 the acceptor and the genitor up to the third ancestor. ‘This has refer- 
ence to the son of two fathers; becanse of his premising, they become 
the sons of two fathers. If either the natural parent or the adoptive 
father have no other male issne, the Dvyéámushyáyana, or the son of 
two fathers, shall present the pinga or funeral oblation to him [or to 
both], and shall take their property ; bnt not if there be other male 
issne. If both have auras or legitimate sons, he shall not offer to 
either. He should take à quarter of the share allotted to a legitimate 
Bon of his adoptive father; from the (following) text of Vasishtha 
* When a son has been adopted, if a son of the body be afterwards 
20 born, the adopted son shall be a sharer of a portion eqnal to a 
fourth"? ; and likewise this text of Kátyáyans, “ If a legitimate son 
be born, the rest are takers of a fourth share, provided they belong 
to the same class; bnt if ofa different class, they are entitled tc 
food and raiment only.”5 ‘The reading in the Kalpataru is ‘takers 
of a third part.’ Savarndh, or those of the same class, [are] accord- 
ing to Vijfifnesvara* kshetraja (the son of the wife), the son adopt- 
ed, and the rest. Bnt if [other] sons are wanting to both, then he 
should perform a single Srdddha, &c. to both also in the manner pre- 
viously declared. However, Kárshnájini says in the Hemádri: “ As 
80 many ancestors as there may be [in both the families], their Sapingi- 
. karama(or conjunction with the dead) should be performed by the adopted 
Bons and the rest with their own fathers, &c. ; their sons [should perform 
it] with two forefathers; and their grandsons with one. As for the 
fourth descendant, it is [to be done] at his pleasnre. Accordingly the 
Sapinda* relationship [of these sons] is mentioned as up to the 
* 88 third degree. At the regular seasons there is no distinction of 
degrees, bnt on the [anniversary] day of death, they should per- 
form the Sráddhs in reference to one according to the proper rites." 
This passage also is in the same sense as the text of Kátyáyana, The 


40 Kam. a Mit. ch. ii., 1. 55, p. 2; Vir. 1. 190, p. 2; and Kam. ? ]d. 
i * Mit. ch. ii., 1. 55, p. 2. 5 Mit. ch. ii., 1. 54, p. 2. 
* Not up tothe seventh degree. Dattaka Mimánsá, p. 34; Dattaka Chandriká, 
p. 68. 
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meaning is this: The Dvyámushyáyana, av sons of two fathers by 
adoption and other [sons] should perform the Sapindíkarana! of those 
dying in the families of both the natural and the adoptive fathers with 
their own [respective] ancestors. But the sons of those adopted and 
the rest should perform their Sapindikarana [of the adopted and the 
rest] with both the natural and the adoptive [father]. Their grandsons 
also should associate their real father with their'adoptive grandfather and 
their real great grandfather. The fourth descendant, i.e. the great grand- 
son[athispleasure], may invoke the adopteror not. Chhandah [means] 
wish or pleasure. But the natural father [of the adopted] he must 10 
invoke. Sádháraneshu Káleshu (at the regular seasons,) that is at the 
amávásya (days of new moon) and. other regular seasons, the Sráddha 
and other ceremonies of forefathers of the natural and adoptive fathers 
are to be celebrated. But on the anniversary of death, having invoked 
the single person only, he should perform the Ekoddishfa® Sréddha for 
him. Some however say, since the rite of simple adoption is no- 
where mentioned, he [the simple adopted son] does not exist. Also 
that one taken even without an agreement .is a son of two fathers 
[Dvydmushyayana], since there is no rite prescribed for the agrees 
ment, ‘he belongs to us both.’ And by him alone either a double 20 
Gráddha, or a single one, is to be celebrated by invoking his natural 
and adoptive fathers on the Amdvdésya (day of the new moon) 
and other days. ‘And the son of the adopted should perform the 
Sapindikarana, the párvana Srüddha, snd the rest of his genitor 
and his acceptor. And so also their sons, &c:; so it is said. This is 
open to question. Now, although the phrase simple adopted is 
nowhere mentioned in so many words, still, however, this [meaning] 
certainly results as a matter of course from the declaration of the 
entire cessation of connection with the natural father and the rest by 
the above mentioned text of Manu, the absence of which cessation in 80 
fact exists in the case of the Dvydmushydéyana adopted. Further, 
a marriage in the family of the natural father within seven degrees is 
altogether illegal according to this text of Gautama: “ With the 
paternal Bandhus or kinsmen on the progenitor's side up to the seventh 
degree, and with those on the mother’s side up to the fifth," &c. This 
would be unmeaning in the casé of a Dvyámushyáyana [adoption], 
because the sapinda relationship [to the progenitor] always. exists in 
that case. Therefore [the phrase] ‘simple adopted’ must necessarily 
be used to make the said text [of Gautama] intelligible. Because, in 
the case of the simple adopted, the cessation of sapinda relationship 40 


2 See p. 59 above 
$ This Sráddha is always performed in honor of a single deceased individual 
* Dattaka Mímánsá, p. 31 
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is spoken of. Moreover in the Pravarádhyáya! [it is said] “ They who 
become Deydmushydyanas (sons of two fathers), whether by being 
adopted, purchased, or the like, cannot take in marriage any one of either 
Gotra after the example of Saunga and Saisira.”* In this [text] also the 
term both Gotras of the .Dvydmushydyana are spoken of. While 
Manu declares the cessation of connexion with the Gotra (family) 
of the progenitor. So here isa contradiction between the two texts 
which is to be reconciled only by the distinction of datiaka (the 
adopted) [into two classes], viz., Kevala Dattaka or the simple 
10 adopted, and Dvydmushydyana or the son of two fathers. Hence the 
simple adopted son is truly established. Therefore Bhatta Somesvara 
satisfactorily reconciles the doctrine of Manu, “that there was a 
cessation of the Sapinda relationship between Arjuna (as) the son of 
Kunti [born] after she was given in adoption by [her father] Sura to 
Kuntibhoja, and Subhadr4, the daughter of Vasudev who was the son 
of [the same] Sura,” with the text of Gautama that “marriage with 
the daughter of the natural father is prohibited,” and which latter text 
says that Arjuna should not marry the said Subhadr4, by an explana- 
tion founded on. a Vértika text that there was no relationship 
20 [hetween Arjuna and Subhadrá] after the adoption. But the same 
author says that “ the Sapinda relationship of Kunti with the family of 
ura, even up to the seventh degree, is declared by Somesvara, on the 
authority of the text of Gautama;” but that is a deduction made 
without studying the book. For, he (Bhatta Somesvara), having in the 
previous part declared the cessation of the Sapinda relationship, speaks 
of the text of Gautama as referring to the prohibition [of marriage] in 
the family of the natural father, not for indicating Sapinda relationship. 
Thus the simpleadopted son and ‘a son of two fathers’ being established, 
the Samvit or condition [in the case of the Dvyámushyáyana] to the 
80 effect that “ he shall belong to us both,” is likewise established, because 
[in the condition there is 8 visible object, namely, that] the adopter may 
know him to be the son of both the fathers. Again, the Sapinda 
relationship of the -simple adopted son extends in his adoptive father’s 
family to seven degrees on the father’s side and to five degrees 
on the mother’s side. But, .says Vriddha Gautama, “the sons given, 
purchased, and the rest whose ceremonies have been performed 
‘in the adopter’s Goiré, enter the Gotré by the observance of the 
ceremony ;-but the Sapinda relationship is not thereby: created." 
Likewise says Brihat-Manu: “Sons given, purchased, and the rest 
40 1 There ina chapter in each Kalpa Sitra relating to Pravaras. The one here alluded 
to is probably ch. 21 of the Satyáshádha Stra of the Black Yajurveda, which is 
more extensive than others. 


3 See Dattaka Mímánsá, (p. 4,) refers this text to the Prayogapdrijdta. The 
Sanskáramálá of Gopínsthabhatta does so likewise. 
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retain the Sapinda relationship with the natural father, to the fifth and 
the seventh degrees [by the mother's and father's sides respectively]; 
but enter the Gotra only of the adoptive father" ;* and even a8 
* 84 to what Nárada [says], sons reared for religious merit inthe 
several Gotras as begotten sons, peat a e merely participators in 
a share and [the oblations or] the funeral cke” ; all these [texts] are 
all without a foundstion. If they have any, they are given for the 
purpose of expressing the absence of Sapinda relationship up to the 
seventh degree of the Dvyámushyáyana in the adopter’s family. Because 
in the case of the simple adopted son, Sapinda relationship to the 10 
seventh degree in the adopter’s family is declared by the aforesaid 
text of Gautama, and by the text of Manu is declared the cessation 
of the Sapinda relationship in the family of the natural father. As for 
the following position laid down by certain worthy authors in discuss- 
ing the subject of Sapinda relationship [namely]: “If (an adopted . 
son’s) investiture and other initiatory rites have been celebrated in the 
family of his progenitor, his Sapinda relationship to his progenitor’s 
family continues to the fifth degree (on the mother’s side) and to the 
seventh degree (on the father’s side), but up to three degrees in the 
family of the adopter, by reason of the absence of procreation and the 20 
non-performance of investiture, &c. [in the adopter's family], produc- 
ing inferior paternity inthe adopter. If, however, [the adopted son] be 
initiated in the Gotra or family of the adopter, [Sapinda relationship] 
with the sdopter and the rest up to the seventh and the fifth degree 
does arise.” But we are not aware of the source of this. And also 
if the paternal relationship does not arise by reason of absence of pro- 
creation and investifure and the like, in what manner is the adopted 
son's Sapinda relationship to ..three degrees, or his duty of performing 
the Sráddha and other ceremonies for the adopter and the rest, 
produced ? [Answer.] Paternity and Sapinda-ship are not necessarily 80 
co-extensive, so that the absence of the one might lead to the 
absence of the other. The position really is [this, that] sapinda relation- 
ship [of the adopted] to the adopter and the rest is eyen declared 
before by the text —'* Up to the seventh from the paternal Bandhus [or 
kinsmen, &c.].of Gautáma and others.” ` 
Now thé rites of gift and acceptance of a son. 
In this ‘matter all? have the power of giving any of the several sons 
except the eldest ; but the right of accepting appertains to those to 
` whom.no son is born, or whose sons are dead. Women, whose hus- 
bands are living, have authority to take with their permission; in default 40 
of their husbands, with that of their own fathers and the rest. A Sádra 


2 Sanskéra Kaustubha 1. 49, p. 1. ` 5 Classes are intended. 
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may take a daughter's or sister's son [if available] ! and no other. 
‘But others [of superior class] should take the nearest Sapinda ; in default 
of him, the remote, but none of another class. 

Now the giver, on the day [fixed] for [acceptance] having duly 
called to mind [and recounted] [the proper] time, &c., and having 
-solemnly declared, viz, ‘I am going to give my son in adoption in 
order to create [between my son and his adopter] those various 
reciprocal obligations which arise from the various relations, snch aa 
that of father and son [at present] existing between me and the 

10 like on the one hand, and this (my) son on the other’; should perform 
worship to Ganapati, the Svati-váchana (a benedictory preliminary rite) 
Métriké Pájí,? Vriddhi-Sráddha.5 As regards the adopter, he having 
fasted on the day preceding that(fixed] for the acceptance [or adoption], 
and on the next day having summoned his kinsmen and announced 
to the king his [intended] adoption, and having called to mind the 
time and [considerations*] and the like, having thus solemnly declared 
in order that the various mntual relations such as that of father and 
son, at present existing between the person lam going to adopt ass 
son, and his progenitor, and the like, may cease ; and in order to create 

20 between this person on the one hand, and me and the like on the’ 
other hand, various reciprocal obligations consequent on the various 

_ mütual relations, such as those of father and son; I am going to adopt 
[this person as] a son ; and having performed the worship to Ganapati, 
Svasti váchana, Mátriká Püjana, Vriddhi-Sráddha, and having duly 
invested the Áchárya with the officistorship; and having worshipped 
him (the Achérya) with gifts, with ear-rings, a finger-ring, a pair 
of Dhotars, turban, and having performed Madhuparka in his house 
and the rest, let him give a feast to three Bráhmanás and to his 
kindred. 

80 Then the Áchárya having thus solemnly resolved, I am abont to do 
my proper duties, and having performed the marking out of the altar 
and the other (acts) as far as the consecration of the fire inclusive, 
should celebrate the rites enjoined in the Vedas and the rest as far as 
the purifying of the clarified bntter inclnsive. 

Then the acceptor having gone near the giver should beg, ‘Give me 
the son’; and the giver, with relation of the five prayers (the initia] 
words of the first of which are) yeyajrena,® having called to mind 


! See p. 54 above. 
* Worship of certam deities headed by the 7 Mátrikas. [See Náráyana-Bhabta's 
40 Prayoga-Ratna, 1. 8, p. 1.] 
* Sréddha on an addition to the family. 
& . *AÀ certain formula is laid down in works on ceremonies proper to such occasions 
` “called Sankalpa or determination. 
^ * A piece of cloth. 
* See Rik-sanhit4, ashtaka 8, adhyáya 2, varga 1, rik 1-5. * 
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the time and the rest, having repeated his motives as above Bremse 
should declare, I give you this son* adorned with orhamenis 
* 8 according to my ability. These five Mantras beginning with 
yeyajuena, of which Manu’s son Nábhánedishtha [is the Rishi], 
the deity is Visvedevah, and the metre is Jagati, are [now recited] to 
properly effectuate the gift of the son 


Then the acceptor having accepted him with the prayer Devasyatvá,! 
and having repeated the mystical prayer to Kama? [the god of desire] 
as laid down in his own Sakhd (or branch of the Veda), and having 
repeated ina low voice the text Angatangád,? &c., having smelt the 
forehead of the child, he should carry him into the inner apartments of 
his own: house adorned with clothes, &c. accompanied with rejoicings. 
Next the Achérya having performed the setting up of the clarified 
butter and the rest as far as the portioning of it inclusive, and having 
performed a sacrifice with the clarified butter, with the Vyålriti incanta- 
tions, first each Vyáhriti separately, and afterwards all the Vyéhritie 
together, he should sacrifice to the fire with boiled rice. The principal 
sacrifice with the boiled rice for effectuating the son's adoption would 
begin with Mantra commencing with Yastvdhridá* [the Rishi of which 
is] Vasuéruta, [the deity is] Agni (fire) and [the metre is] trishtubh. ' He 
should begin thus: Omyastváhridá, [&c.] and pour the offering by in- 
voking ‘this is to Agni, not to me.’ Again, he should sacrifice [with 
the Mantra] beginning with the words Tubhyamagne, &c. [both thé 
Rishis and deities of which are] Surydsavitri, [the metre is] Anush- 
£ubh; (the concluding invocation should be] ‘this is for Súryásávitri, 
not for me.’ Again, with five texts, the initial words of the first of 
which are Somodadat,® &c., [the rishi and the deity of which are] 
Sáryásáviti and [the metre is] Anushtup. Ths beginning [and end] 
as before. He should conclude the rest of Homa, or sacrifice with [the 
Mantras], Svishtákrit. and the rest. [End of the rite of adoption.] 


To return to the subject in hand. Katyayana states a distinction 
in dividing debts :—“ The debt of the father, one incurred on account 
of the father, one's own debt, [that is] one incurred by oneself, [these] 
should be cleared on a partition with brothers.” Pitryarnasamban- 
dham [that is ] incurred in order to discharge the father's debts. 
Atmiyam [that is] debts contracted by another, for the maintenance, 


1 See Taittiriya-Aranyaka ; adhyáya 3; anuvaka 10 : 

a See Aévalayana’s Srauta sútra, the'first shofka, adhydya 5; kandiká 13; sútra A5 
(p. 431) 

3 Rik-sauhitá, ashtaka 8, adhydya 8, varga 21, rik 6. 

* Teittiríya-Sanhitá kánda 1, adhydya 4, and the last anuvaka. 

5 Rik-Sanhitá, ashtaka 8 ; adhydya 3; varga, 27 ; rik 3. 

१ Rik-Sanhitá, ashtuka 8; adhyáya 3; varga 28; rik 1. 
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&c. of one’s own family. The same [author says] :—'' A debt contracted 
by a brother, a paternal uncle, or a mother, for the sake of the family, 
must be fully- discharged by the partakers of the heritage at the time 
of partition 

In a case where the debt is less than heritage, the same [author 
says] :—“ But havingp aid the debt, and also what was bestowed 
through affection, they should divide the balance." Pradattam [that is] 
promised [through affection]. Nárade :—‘ What remains after discharg- 
ing the father's donations, and after payment of his debts, may be 

10 divided by the brothers ; otherwise their father will remain a debtor." 
Pítridáya [that is] what had been promised by the father. The 
same:—‘* What has been given for religious purposes and through 
affection, and the debt which has been incurred by himself, that [debt . 
and] the visible [wealth] let them divide; [any other] dna, or giving, 
is not to be made out of the paternal wealth." The meaning is this: 
What has been given, [४. e.] promised for religious purposes and 
through affection ; what has been incurred by the father himself; such 
debts and the visible wealth should be divided. There is to be no 
giving from the paternal estate of anything other than their debts.! 

20 In case of suspicion [arising] of concealed effects, [says] the same 
[author]:—‘ A house, arable land, quadrupeds and the like visible - 
effects, let them divide. If there be a suspicion of concealed effecta, an 
oath is prescribed [as the proper proof]. Thus has Manu declared that 
household utensils, vehicles [beasts for riding, &c.] milch cattle, 
ornaments and workmen are visible and are to be partitioned. If 
effects [are] suspected [to be] concealed, [its distribution] should be 
made [after detection] by the kosa ordeal. Karminah, slaves and the 
like. Hence in the chapter on ordeals the koéa ordeal itself has been 
fixed in such matters by this very [author]:—“In sustaining the 

80 truth of doubts in partition among partakers of heritago at all times, 
[and] in settling a multitude of kriyá (proofs), the Koga ordeal should ` 
be prescribed." 


IMPARTIBLE PROPERTY. . 

Of impartible property Manu [ch. ix., v. 206] says:—'' Wealth 
however, acquired by learning, belongs 
exclusively to him-who acquired it ; so 
does a gift made out of friendship, or along with a madhuparka [i. e. 

on the occasion of a wedding, or out of respect for a guest when honey, 

. curds, and clarified butter are offered]. Vy4sa:— That which is ac- 
40 quired by learning, or by valour, or received as Saudágika (a nuptial’ 
` gift from affectionate kindred), belongs át the time of partition to him 


Impartible Property. 


1 The conclusion appears to be that the rest must be divided. 
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[who acquired it], and shall not be claimed* by coheirs.”! The 
* 8७ term Sauddyika wil be hereafter explained. This wealth 

must be understood to be acquired without detriment to the 
parental estate. 

Thus also Yájüavalkya [ch. ii., vv. 118, 119]:— Whatever else? 
is self-acquired apart from and without détriment to the parental 
estate, or is a friendly or a nuptial present, does not belong to the 
coheirs. [Similarly] he who recovers hereditary property once taken 
away may not give [to or share it with] his coheirs, as also what has 
been gained by learning.” || 10 

With regard to land hereditarily descended [and] recovered, however, 
Sankha speaks of a special rule :—‘ If one single-handed recovers 
hereditarily descended land formerly lost out of the heritage, his coheirs 

‘will get it according to their respective shares after giving a fourth 
part [of the same] to him."* [In other words] they shall give a 
fourth portion of the recovered [laud] to the recoverer, and [after- 
wards] sharé the rest along with therecoverer. Manu (ch. ix., v. 208]: 
— That which one gains by his own exertions without detriment to the 
paternal wealth, or by his learning, need not be given to the coheirs."5 
V yása :- He who obtains wealth by his [own] ability, without availing 20 
himself of the paternal wealth, or by his learniug, need not give it to 
the coheirs.’” 

Kátyáyana thus defines Vidyddhana [gains of learning] :— That 
wealth is said to be Vidyáprápta (gained by science) which is obtained 
by means of learning acquired, from another whilst subsisting on 
boiled rice furnished by a stranger.””’ The same [author] further elu- 
cidates this subject :—'* That is to be known as wealth gained by learning 
which is gained by science after laying a wager therefor, and it is not 
liable to division at [the time of] partition. What is obtained from. a 
pupil, or a spiritual preceptor, or for [proposing] question, or from the 80 
determination of a doubtful point, or by the commendation of one's 
knowledge [by others], or by [success in] coutroversy, or by superior 
learning [or recitation], has been declared [to be] Vidyádhana (wealth 
gained by science), and is not divided at [the time of] partition. The 
same law applies to artizans in respect of excess [given as reward for 
skill] over [and above] the value [of the article]. What has been 
gained by learning, or from one for whom a sacrifice has been per- 


म Mit. 1. 50, p. 15 Vir. 1. 220, p. 2; Kam.; Vyn. M. 
This has reference to what has been stated by that author in the preceding part 
® Vir. 1. 220, p. 2; Kam. and Vya. M. 
* Mit. l. 49, p. 2; Vir. 1. 220, p. 2; Kam. ; Vya. M. 
* Mit. ch. ii., 1. 50, p. 1; Vir 1. 220, p. 2; Kam. aud Vya. M. 
5 Kam. . 
* Mit. ch. ii., 1. 50, p. 1; Vír. 1, 220, p. 2; Kam. and Vya. M. 
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formed, or from a pupil, has been termed Vidyádhana ; what is otherwise 
acquired is common [property]. Brihaspati has said ‘that which is 
gained by vanquishing an adversary, by learning after laying a wager 
therefor, should be known to be Vidyddhanu, and [it] is not to be 
divided.  Bhrigu has said ‘what is gained by [successfully] undergo- 
ing a test of one's own learning, or from a pupil, or by performing a 
sacrifice, or such like thiugs, is Vidyadhana."! Upanydsa is explained 
in the Madanaratna [to be] the recitation of the Vedas in the several 
modes of stringing together the different padas or wordr, such as 

10 Krama, Jatá, &c. Others say, it means the exposition of abstruse 
topics in an assembly. The word Paaapürvaka [after laying down ` 
a wager] is [to be] connected with Upanyasta (gained by learning). 
Sansanam [means] @ commendation of one’s own knowledge [by 
others]. Prédhyayanan [means] superior learning or recitation. 
Silpishvapi, &c. [means] the above-mentioned rule with regard to 
vidyá (science or learning) applicable to artizans also. Milyddhikam 
[means] a reward (given for skill over and above the price] out 
of pleasure. Ritvik-nydyah [means] just as a Rilvik or an officiator 
shows his learning, and is given merely as an example. Now in all 

20 these cases impartibility will exist only ifthe acquisition of the learning 
and of the wealth therefrom has heen independent of the parental 
wealth. 


If otherwise, the wealth is partible. Hence, says Kátyáyana:— 
.*Bribaspati (ordains) divisibility of wealth acquired [either] through 
ihe father by brofhors who have acquired their science after being 
instructed in the family, or throngh valonr."? Even in case of detri- 
meut to parental wealth, the acquirer gets a double share according 
to this text of Vasishtha :—‘‘ Of them [brothers], he who has himself 
acquired [something], shall take only two shares [of the same].” 

80 Nárada mentions ७ distinction in [the case of] Vidyádhana of a certain 
kind :—“ He who maihtains the family of a brother, while engaged in 
study, will get a share from the [latter's] Vidyádhana, though not pre- 
viously promised."  Asruta [means] .unlearned, according to the 
Madanaratna; but the proper sense would be—he who has got no 
promise [from the student brother] that a share would be given. 


. Gautama states a distinction with regard to wealth acquired without 
detriment to the parental wealth :—“ A learned man may voluntarily 
give to his learned coheirs wealth acquired by himself.” A Vaidya is 
he who possesses Vidyd (science). The meaning is, he (the Vaidya) 


40  : Kam. and Vys. M. 3. Kam. and Vya. M. l 
s Mit. 1. 50, p. 1; Vir. 1. 220, p 2; Vya. M. and Kam. * Kam. and Vya. M. 
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may at his pleasure give [shares] to his learned brothers.  Kátyá- 
` yana:—* “Alearned man need not in any case give [a share 
* 84 of his] Vidyádhena to unlearned coheirs; but he ought to share 
it with those [of his coheirs] who are his equals or superiors in 
learning. [But] a learned man, if unwilling, may not give a share 
from his wealth to [even] a learned coheir, if such wealth be acquired 
by him without help from parental estate.” Madana says that this 
exception applies, if the unlearned brothers possess other property ; 
[but that] in the absence of such property a share must be given 
even to them.? 10 


Brihaspati declares tho impartibility of gifts from the father and 
[such] ‘other persons :--- That which has been given by the paternal 
grandfather, tho father, or the mother, as well as that gained by means 
of valour and the wealth of the wife, belongs to him [the acquirer]: 
it shall not be taken from him [at the partition].”* Nárada :—“ Pro- 
perty of three kinds, viz., the gains made by means of valour, the 
wealth of the wife, and the emoluments of learning, and also a gift 
made through pleasure by the father, are impartible.”> — Kátyáyana:— 
“ That wealth which is Dhvajahrita is declared [to be] impartible. 
What is seized in war after routing the enemy's forces and risking 20 
one's own life for the master is termed Dhvajührita."5 The same :— 
* Whatever is obtained as a reward from a master pleased at the per- 
formance of a gallant action, endangering one's life, is said to be 
gained by valour.”? Here Vyísa states a special rule:—** Brothers are 
sharers in that wealth which one [of them] obtains through valour or 
the like by using a vehicle or a similar thing out of the common pro- 
perty. Two shares shall be given to him [who gains it], while the rest 
shall share it [with him] alike.’’® 


Vyása thus defines the nature of saudáyika :—“ That wealth is said 
to be saudáyika which is obtained by a married woman, or a maiden 80 
from the husband or from the father’s house, 4. e..family [viz.] from 
brothers or parents.” Kátyáyana:—'' What is gained at the time of 
marriage with a maiden of the same class, is termed Kanyágata 
(received with the maiden). This [wealth] is declared to be pure and 
calculated to promote prosperity. That wealth is known to be 
Vaivahika (nuptial) which comes with the bride. Wealth of these 
kinds should be known as the means of performing duty (४. e. religious 


1 Vya. M. 3 Kam. and Vya. M. 3 See Vya. M. 

* Vya. M. and Kam. 

* Mit. 1. 47, p. 1; Vya. M. and Kam. 40. 
* Dhvaja means the standard of war. See. Vya. M. aud Kam. : 

? 10. . $ Id. ° Vir. 1. 215, p. 1; Kam. and Vya. M. 
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rites].” That is known as kanyágata (bridal wealth) which is obtained 
in a marriage celebrated after the form called Arsha, ४. e. by receiving 
pair of cows, or in a similar manner.! Here also, as in the case of 
Vidyadhana, impartibility [will be the rule], only if parental wealth has 
not been availed of. [On the other hand] wealth acquired by 
means other than learning, &c. is liable to division. And so says 
Manu [ch. ix., v. 205] :-— If wealth comes to all the unlearned brothers 
[before] partition from their labour in agriculture, there will be an 
equal division [of that wealth] even though its acquisition has been 
0 independent of parental wealth. This is the settled rule"? Jha [in 
this verse] means agriculture, pursuits, &c. Apitrya [means] without 
assistance from the parental wealth 
_ Other impartible [things] are also spoken of by Manu [ch. ix., v. 
219] :-—'* Clothes, vehicles, ornaments, prepared food, water, women, 
sacrificing priests, and ways* or pasture-grounds are declared to be 
impartible." Pattra [means] a vehicle. Clothes, vehicles aud 
ornaments belong to him alone who possesses them, provided they 
are of.equal value, but if they are of more or less [than those 
of others], then they’ must be divided. As to ‘clothes, &c. used 
: 20 by the father, they should be given to him who partakes of his 
~ Sraddha (or obsequial feast) as directed by Brihaspati [thus] :-- The 
clothes, ornament, bed and the like, as also vehicles and the like, 
appertaining to the father should be given to the partaker of funeral 
repast, who [i.e. the partaker] should be propitiated with unguents 
and flowers.” Manu gives a special rule in the case of goats, &c 
being uneven in number [ch. ix., v. 119]:—‘The uneven [remainder 
of] goats, sheep, or a single beast with uncloven hoofs should not be 
divided ; a single goat, sheep, or beast with uncloven hoof is for the 
eldest &lone."7 Prepared food and water are to be enjoyed by all 
80 according to need. Striydh are female slaves. [When] uneven in 
:. number, they are to be made to work by turns? as may be found work- 
able; when even in number, they are to be divided. The kept mis- 
tresses of the father, however, though even in number, should not be 
divided, as directed by [the following text of] Gautama :—' There is 
n ch. i., v. 59, [see 1. 8, p. 1] ? Kam 

it. ch. ii. 1. 50, p. 2 :—Wells, tanks and gardens, and charitahle dwellings [such 
as Dharmasálas) are the ohjects, indicated hy Vijfiinesvara, as those siguified hy Yoga 
and Kshema. My rendering is hased on Kullükabhatfa. (See Viramitrodaya l. 221, 

p- 1.) The Smriti of Laugákshi is quoted as authority by hoth. 
40  *Prachürais stated to he “ ways to houses or gardens," hoth in the Mitákshará 

1. 50, p. 2, and Viramitrodaya 1. 221, p. 1 ; see Vya. M. ; Kam 

* See Kulláká's commentary on the ahove verse l. 171, p. 2. 

e Mit. ch. ii., 1. 50, p. 2; Vir. 1. 221, p. 1 


7 Kamalakara applies this to goat-herds, &c. who live hy tending goats. See Mit 
.1. 50, p. 2; Vir. 1. 220, p. 1; Ram 8 Vir. ). 158, p. 2 
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no division of women appointed [by the father] for enjoyment.! By 
the word yogakshema, the Kalpataru says, is meant counsellors, family 
priests, and thelike.? * Laugákshi however says :—‘‘ The learn- 
* 8@ ed explain kshema to mean meritorious works, and yogam as 
meaning (wealth obtained by) sacrifice, both [of these] as well 
as beds and seats are declared to be impartible."* Here pirtam means 


a tank, garden, &c. and Ishtam a sacrifice, a feast to Bráhmanas,. 


and the like. The meaning is, whatever wealth has been given up 
and set apart for such purposes with the consent of all when in an 
undivided state by a [certain] man, it should be used by that alone 
for that same charity, and not by another, nor by all together. Prachára 
is way to the house, or the like, as also a pasture-ground for cattle, &c. 


Sankha and Likhita observe,“ there is to be no division of a dwelling, 
or of waterpots, or of ornaments and used clothes,"5 and Vyfsa [says], 
“the gains of presiding at a sacrifice, a field, a vehicle, prepared 
food, water, and women, are not divisible among kinsmen even 
up to the thousandth generation.’ Thus is declared the imparti- 
bility of a house and a field. But this is applicable to a house 
used for religious purposes, and to land used as pasturage for 
cattle and the like; [or else] these texts ordain the prohibition of & 
division to [sons by] Kshatriya [wives and others] of those two [viz., 
house and field] acquired by accepting donations as already noticed," 
or these indicate or enjoin a partition of their value instead of their 
actual division in specie if their value be small. Brihaspati notices a 


10 


20 


distinction in regard to clothes, &c. :—“ Those that affirm that clothes : 


and such things are impartible, have not thought [properly]. [For] 
the wealth of the affluent depends on clothes and ornaments. [Such 
wealth] will remain unemployed, when kept undivided; [on the other 


hand] it cannot be given to a single person. It should [therefore] be 80 


divided with some skill; otherwise it will become useless. Clothes 
and ornaments are divided [by taking proceeds after] sale; debts 
[evidenced] by writing after recovery; and prepared food by an 
exchange for undressed grain.9 Water from wells which have flights 
of steps, and wells from which it is drawn by buckets, &c. is [to be] 
enjoyed according to need ; a single female [slave] should be made to 
work at the houses [of the several sharers] according to their shares; 


2 Vir. 1. 221, p. 1 ; Mit. ch. ii., 1. 50, p. 2; Kam. and Vya. M. 


3 See likewise Vijfiáneávara, Mit. l, 50, p. 2. 5 Such as wells, tanks, &c. Id. 
* Vir. 1, 221, p. 1 ; Mit. ch. ii, 1. 50, p. 2; Kam. and Vya. M. 
5 See Kam .  * Mit. ch. ii., 1. 50, p. 2; Kam. and Vya. M. 


१ See above, 1. 20, p. 34, and. Mit. ch. ii., 1. 50, p. 2 
* Some say that prepared and unprepared food being taken together, should be 
divided. See Kam 


. 40 
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if many, they should be-allotted equally. The same rule applies to 
[male] slaves. -Fields and raised embankments should be divided ac- 
` cording to the several shares. Ways and pasture grounds should 
always be used by sharers in due shares.”' Udgréhya. means [debts] 
after recovery from the debtors should be divided. 

Kátyáyana :—'* Wealth 1. ,७ deed and assigned for pur- 
poses of charity, and water, slaves, hereditary right or income, worn 
clothes or ornaments, and whatever may be unfit for division, should 

. be used by brothers according as they have been enjoyed [during 
10 past] time."? Dhanam, &c. [means] such wealth as has been set apart 
for charity and noted ina deed. Udakam [means] water of wells, &c. 
Nibandha [means] Vritti or [hereditary right or income]. Nánurüpam 
[means] unfit for division. 
[End of the Section—Impartible property.] 


Yájüavalkya (ch. ii., v. 126] thus ordains division of property con- 
cealed by deceit from brothers, &c.:— The settled rule is that coheirs 
should again dividein equal shares the wealth that, being concealed by 

` one [coheir] from another, is discovered after partition." Anyonyd- 
pahritám means cóncealed by the eldest from the youngest and vice 

0 versá. But, says Manu[ch.ix., v. 218] :—“ He who being the eldest, 
through. avarice defrauds his younger [brothers], shall forfeit his 
statns as an elder brother, and shall remain without his share, and shall 
be chastised by the king."* 

The term Jyeshtha signifies every one who is a taker of heritage 
on the analogy of the stick and cakes? strung over it. The meaning is 
that when blame attaches even to the eldest, it must [necessarily] do 
so in the case of juniors. Hence [says] Gautama :—'* He who keeps a 
sharer from off his share, is destroyed by that other; if heis not [so 
destroyed], his son or grandson will be so.”  Bháginam [means] to one 

80 who. has a right to a share. Bhagat nudate [means] that he keeps away 

{the other] from off the enjoyment of the share. ‘Sah’ or the driven 

[party] ; chayate means destroys; enam,4.e. the usurper. The 

**o meaning is that if he, the deprived sharer, does not destroy him* 
[the usurper], he destroys his son’ or graudson. 


2 Kam. and Vya. M. ; Vir. 1. 160, p. 1 3 Kam. 

* Mit. ch. ii., 1. 52, p. 2; Vir 1. 220, p. 1; Kam. and Vya. M 

* Mit. ch. ii., 1. 53, p. 2; Vir. 1. 220, p. 1; Kam. and Vya. M 

* In some Southern provinces of India,the cakes, and such like articles of food, are 
carried after heing tied to a stick called a danda ; when a cake is asked for, the servant 

40 hrings the stick, wherehy he leaves it to the master to choose any he likes. So here 

the elder stands for any brother. 

e Mit. ch. ii., 1. 50, p. 2; Vír. 1. 220, p. 1; Kam. and Vya. M. The Mitákshará and 
the rest speak of this text as a Vedic one f 


7 Mit. ch. ii, 1. 53, p. 2; Vír. 1. 220, p. 1. \ 
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Nárada :—“ The wealth acquired {by a man] after separation belongs 
to him alone; [but] of what has [since] been recovered after being 
stolen or lost, and [the kind of property] before mentioned there shall 
again be [a division]. Práguktam, (that is property before mentioned,) 
refers to [property] concealed by one from other coheirs. Punar- 
bhavet [means] there shall again be a division. This is understood. 
Manu :—“ If any common property is discovered after partition, that 
partition need not be recognised ; it must be made over again.” 


In case of denial of partition by any one, Yájnavalkya states rules for 
decision [ch. ii., v. 149] :-- On denial of partition the fact of the 10- 
division may be established by [the testimony of] kinsmen, relatives, ` 
witnesses, documents, and houses or fields separately Held."? Yautakaih 
[means] separately allotted, and is to be construed as an adjective 
qualifying both. houses and fields.’ 


Narada :—“ A dispute among coheirs with regard to the fact of parti- 
tion is to be determined by [the testimony of] kinsmen, by the 
deed of division, or by the introduction of separate transaction of 
affairs."* 


The same [says] :—‘ The Dharma (or religious duty) of nnseparated 
brethren is single. After partition even that becomes separate for 20 
each."5 Here the word Avibhaktdndm or unseparated is the substantive, 
while Bhrátriaám or brethren is merely an adjective not to be understood 
in its specific sense, [but rather as indicative of a class]. Therefore [it 
comes to this, that], inan unseparated family, whether it consist of father, 
grandfather, sons, grandsons, father’s brother’s brothers, brother’s sons, 
or any [such] member, the religious duty is single. Hereby the rule 
which enjoins that where there is union of time, place, agent, &c. one 
observance suffices even if the ritual be different; yet that rule is ex- 
tended by the express words of the texts to cases even where plurality 
of unseparated agents exists. Hence® the rites connected with the 80 
worship of the Vedik and Smdrt fires are of course separate for unsepar- 
ated persons; as the relations of those fires as Ahavaniya, Avasa- 
thya, and the like, differ in the case of the different agents. In 
like manner the Sráddha,. by tho paternal uncle, brother’s son, &c. on 
the Amávásyá and such [other seasons] are separate owing to & 
difference of deities. In the case of brothers without the sacred fire, 


1 Mádhava also refers this text to Manu; but it does not appear in the published 
editions. 

2 Vir. 1. 223, p. 1;-Kam. aud Vya. M. 8 Vir. l. 223, p. 1, 

* Mit. ch. ii., 1. 64, p. 1; Vir. 1. 223, p. 1; Kam. and Vya. M. 40 

* Mit. ch. ii., 1. 64, p. 1; Vir. 1. 223, p. 1; and Kam. 

* The word ought to be buf. 


J 
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the [said] rite is single, as the deity is one and the same. ‘Where there 
_ is a difference of place, owing to residence abroad, the Sráddhás are even 
separate. In the case of those who maintain the fire, the rites in con- 
nexion therewith are separate, while the worship of household deities, 
the Vaisvadeva, and such other rites are single. Therefore, says Sá- 
kala :—“ Of those whose food is cooked in one place, the worship of 
household deities, as also the Vaisvadeva, is single; while in the case 
of divided members, these are performed in eack house separately 
As to what Asvaléyana says in the Périj&ta! :—'* Of those who live and 
10 cook their food in one place, even if [previously] separated, the head 
alone shall perform those four sacrifices which follow the Vágyajfia.? 
Let those men of the twice-born classes, who live on separately dressed 
food, who being separated have reunited, perform these rites separately 
every day before meals.” It refers to persons reunited, [after separa- 
tion,] as is [clearly] indicated by the words of those separated who 
yet live on food cooked in one place, as well as those who, being 
separated, have reunited. Hence [it comes to this, that] in case of 
separate dressing of food among the reunited, the great rites (Mahd- 
yajfía) are separate. Vágyajfía [is] Brahmayajfía, Vágyajfiapárvakan 
90 [means] Atadguna Samvigiidna, (a species of Bahuvríhi compound), 
the connotation of the members of which does not apply to, or is 
not included in, the object signified by the whole. If it were to 
be understood as Tadguna Samvijňána, then the words Vágyajfia 
and the rest would be unmeaning ; for it will be included in the four 
sacrifices, that being the first, and there being no cause for its omission. 
Hence Brahmayajüa must be separately performed. But these two 
texts are not respected by the learned. Again, as to the texts from the 
Dharmapravatti:—‘‘Unseparated sons shall together perform the 
anniversary Sráddha, the Darsa Sráddha, and the monthly Sráddhas 
80 of [deceased] parents.” When in different countries, they should 
perform the same separately. If [being unseparated] they should go 
to different towns, the Darga and the monthly Sráddhas of the parents 
Shall always be separately performed. Those [brothers] who, though 
unseparated, live in different towns, &nd subsist, each on his self- 
acquired wealth, shall perform the Sráddha and the [ Párvana Sraddha] 
separately ;” and again as to the text from the Smriti Samuchchaya, 
* the Vaisvadeva, the anniversary Srdddha, the Mabhálaya as well 
as the Darsa Sráddha shall be performed separately when [the 
performers are] in different districts.” They are interpreted by some 


40 7 The Mss. A and-B have the reading ‘ Prayogapdrijaté, thus showing which Pårijáta 
is here meant 
2 The sacrifice which consists in repeating the Vedas. 
8 These are during the first 5 2ar after death 
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as applying to the reunited residing in different districts. In reality 
these texts are unauthentic; or* they may be the work 
# ७१६ of some one who based them on the following ‘reason:—A 
general dictum [ Ny&yá] sanctions singleness of performance in 

the case of the unity of place, time, agent, and the like. An [express] 
text enjoins the same [under similar circumstances] save the unity of . — 
the agent. In the case of the difference of residence [of. the perfor- ^ 
mers] neither the text nor the dictum applies ; therefore [in that case] 
Srdddha and the like should be performed separately. With: this 
outline I here leave off this [subject] 10 

Nárada declares cther signs of partition :—'* Separated brothers 
[alone] and not unseparated brothers ‘thay be witnesses or snreties 
or may lend or borrow in respect of each other. Lending, borrowing 
beasts, food, honses, fields, presents, execution of documents, &c. 
income and expenditure, are, it should be known, separate in the case 
of the separated. Those coheirs among whom these transactions take 
place should be considered [to be] separate, even without a writing 
[to that effect]. Dánagrahana [literally giving and taking] here refers 
to debt. The same Dánagrahama is repeated in the second text for 
clearness. It thus means that acceptance of beasts, &c. will be produc- 20 
tivs.cf Lseparate} ownership in the case, of the separated, only when 
accomplished by each separately; while among the unseparated, the 
acceptance by one alone produces the [joint] ownership of,others also. 
Dana-Dharmah [means] written deeds and the like. Agamah [means] 
the collection of the priricipal and the interest, &c. Brihaspati [says] 
* They who have their income, expenditure, and mortgage dealings, 
distinct, and have mutual transactions in money lending and trade, 
are undoubtedly &eparate." Vanikpatham [means] the way of the 
Vaisya or trade.  Yájüavalkya [ch. ii, v. 52] :—“ It is declared that 
among brothers, husband and wife, and father and son, there can be 30 
no relations of suretyship, lending, or being witnesses for each other, 
before partition."? 

In the absence of all these signs, ordeal [must be resorted to]. For, 
the same author has said (ch. ii., v. 22]:—‘‘In the absence of any of 
- these [signs], resort ta une of the ordeals is prescribed." As for the 
text of Vriddha Yájüavalkya, that “in the case of donbt regarding 
partition, the division must be proved by kinsmen, witnesses, and 
written deeds, and not by ordeal,” this has reference to cases where 
other signs exist. 

When doubts as to partition oreotherwise cannot by any means be 40 
solved, Mann ordains a fresh partition :— When there isa donbt of 


3 Mit. ch. ii., 1. 64, p. 1; Vir, 1. 223, p. 1; and Kam. 
s Vir. 1. 18, 9.9. . 
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partition among coheirs, a partition must be again made, even though 
‘ they may have taken up separate residences." 20 
Nárada states the duties of separated .coparceners :—“ When many 
persons spring from one man, have their religious observances, their 
transactions and their implements of work separate, and do not consult 
“each other in their dealings, they may, if they choose, give away or 
sell [their property], or do what they like, or, in other words, they 
are masters of their own wealih."!. 
Dharmah' [means] ceremonies ordained; such as the five great 
10 sacrifices. Kriyah [means] trading and similar worldly transactions 
Kármagunáh [means] the implements of work, such. as household | 
utensils, &c., a separate possession of these ‘indicates: partition. The 
meaning is, that when so separated, each of them may, without the 
“consent of the rest, give, sell, or in any other manner deal with [his 
own share]. As for the text of Brihaspati :— * Whether the coheirs are 
separated or unseparated, they are all alike in respect of immoveables ; 
for no one of them has power to give, mortgage, or sell it,"? it dis- 
allows, according. to Madana, the right ofa man to alienate without 
the consent [of his coheirs], the produce of fields or such other immove- 
20 able property, which has remained undivided, although the coparceners 
were divided [in respect of moveable property]. According. to 
Vijüáne$vara [Mit. ch. ii., |. 48, p. 1] and others [it is so enjoined] in 
order that no question as to partition or union might erise, and that 
by the consent of the separated, the transaction might be made more 
easy.® न 
' With respect to one who being separated by his own wish, after- 
wards disputes [that partition]; the same [author] says:— “ He who 
haying separated by his own wish, afterwards disputes that division, shall 
be compelled by the king to abide by his share, and be amerced' for 
80 persistence [in his contention]."* Anubandhah [means] pertinacity.. 


+ ५२ + ORDER OF SUCCESSION TO OBSTRUCTED 
HERITAGE. 

Yájüavalkya thus relates the order of succession to the wealth of 
bison ne itda Re (dying) separated and not re-united 
aimants to the wealth oi the n «m if 
antes separated person. 9 (ch. ii, vv. 188 and:136] :—“ The wife,. 

daughters, both parents, brothers, and 
likewise their sons, gotrayas (gentiles), bandhus (cognates), a pupil, and 


2. Vir, 1. 222, p 
* Mit. ch. ti, 1. 48, p. 1, where this text is referred to as one of Manu, Vir. 1. 181, 
40 P 1. Both these works read Sapindáh instead of Dáyádáh, which has been rendered. 
in the above translation by the word ‘coheir,’ and which in its sense is more extensive 
® Vír. 1. 181, p. 1 * Vir, 1. 223, p. 1; Vya. M 
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a fellow student. Of these, on failure of the preceding, the next fol- 
lowing in order is heir to the estate of one who has departed for heaven, 
leaving no male issue. This rule extends to all classes.””! 


The wife, if faithful to her husband, takes [his] wealth; not if she 
Wife. be unfaithful. For ‘it is declared by Ké- 
tyáyana:—“ The widow should take her 
husband's wealth, if she be chaste,”2 So says Háríta :—'' If a woman 
becoming a widow in her youth be suspected of incontinence,’ a main- 
tenance should be given to her for the support of life.”’* — Praj&pati:— 
* Dying before her husband, a virtuous wife takes away his consecrated 10 
fire; if her husband die (before her) she takes his wealth: this is the an- 
cient law.”5 — Agnihotram means the [three sacred] fires. The same :— 
* Having taken all his immoveables and moveables [such as] the base 
metals,9 gold, liquids,’ and clothes, [she] should cause his monthly, 
half-yearly, and yearly Sréddha to be performed. She should propi- 
tiate, by funeral oblations or pious liberality, her husband's ‘paternal 
uncles, his guru (or spiritual guide), the daughter's sons, the children 
of his sisters, and his maternal uncles; also old persons, guests and 
females [of the family].”® Kupyam, tin, lead, and the like. ` 
As for this text of Brihaspati:—* Whatever property, whether 20 
pledged or of any other kind, [the husband] possessed after division, 
that thé wife shall enjoy after the death of her husband with the exception 
of immoveable property. The wife, even if virtuous, and if partition 
have been made, is not worthy of immoveable property."? This refers to 
a wife having no daughter ; for [a wife] having a daughter takes even im- 
moveable property as declared in the Smriti Chandriká.!? . The prohibi- 
tion of sale or other disposition of immoveable property by.a widow, 
without the consent of takers of the heritage, is given on [the authority 
of] Mádhava. As for the text of Kátyáyana :—“ after the death of the 
husband, the widow preserving [the honor of] the family should obtain 80 
the share of her husband so long as she lives ; but she has no ownership . 
therein in.respect of [its] gift, mortgage, or sale";!! that is a prohibition 
of gift of money to the Band: [bards], Chárana, and the like [triflers]. 
Gifts for religious or spiritual objects and mortgage, and the like for 


3 Vir. 1. 198 1; Kam. snd Vya. M. Jimutavéhana (p. 233) comes to the 
conclusion (p. 240,) that this text should be construed strictly, so as to agree with 
Bribaspati, and it would then apply to divided as well as undivided families 
` a Mit.ch. i, 1.57, p. 1; Vir. 1. 195, p. 2; Kani. ; Vya. M 0l 

3 The original is korkaóá, which would literally mean headstrong, hut from the 
context it means suspected to be unchaste, ahd this is the rendering of the Mitákshará ; 40 
1.69, p. 1 
` * Mit. ch. ii., 1. 59, p. 1; Vir. 1. 198, p. 1. * Vír. 1. 193, p. 1 

* Zinc, tin, lead, &c. 7 Oils, ghee, molasses, &c. — 5 Vir. 1. 193, p. 2; Vya. M. 
? Vír. 1. 193, p. 9; Kam. — 3० Vír.l 193, p.2. Kam. and Vye. M. — 
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that purpose, are of course permitted ; [as is pláin] from the aforemen- 
tioned text [of Prajapati] commencing with Sthávaram jangamam, &c.; 
and from the text of Kátyáyana:—'' A -widow always engaged in 
meritorious observances and fasts, constant in the duties of celibacy, 
intent npon restraining [her passions], and making holy gifts, shall 
reach the heavenly abodes even if she have no son."! As for the text 
of thesame anthor :—“ Heirless property goes to theking after [provid- 
ing] maintenance forthefemalesandthe servants and for funeralcharges ; 
but the [heirless] wealth of the Srotriyá should be bestowed on [other] 

10 Srotriyás,"? and [of] Nárada :—“ Except in the case of a Brahmans, a 
‘king, who is- attentive to [his] duty, should give something as main- 
tenance to the stri (woman) of [the deceased]. Thus is the law of 
inheritance declared ;5 [both these] have reference to concubines, 
because the term used is not Patni (married wife). 


But, says Narada :—'* Among brothers, if any one dies without issue, 
or enters a religious order, the rest should divide his wealth, except 
the wife’s separate property. They should allow maintenance to his 
wives to the end of their lives, provided [they] preserve [unsullied] 
the bed of their lord. If they behave otherwise, the brothers may 

20 resume that allowance.”* It relates according to Madana to the wives 
' of one dying nnseparated or re-united ; because [the text] occurs under 
` that head. Kétyiyana [says] :—“ If. her husband have departed. for 

heaven, str? (the wife) obtains food and raiment: on the other hand, if 

unseparated, she will receive a share of the wealth so long as she 
lives.”5 The term Avibhakta. (unseparated)* is illustrative of a 

* & class [such as the] re-united. The word tu (but) has here the 
sense of vå (or). There would thus result two [co-ordinate] 
propositions according to Madana, the latter referring to a wife 
lawfully married ; [and] the former to.a concubine. The foundation of 
80 this exposition is questionable. The same author [Kátyáyana] thus 
makes a correct statement [of the law]:—‘ She who is intent upon 
her seryice to the elders® of the family, is fit to enjoy her legitimate 
share: should she not perform her proper duty, raiment and food 

[only] should be assigned to her.”? ‘Guruh, the father-in-law, &c. 

The meaning is that at his [7. e. the elder’s] pleasure, she may receive 

a share, otherwise merely food and raiment. 


2 Vir. l. 194, p. 1; Kam. 3 Mit. ch. ii., 1. 58, p. 2; and Vya. M. 
3 Mit. ch. ii., 1. 58, p. 2; and Vya. M. * Vir. 1. 195, p. 2; Vya. M. and Kam. 
5 Vir. 1. 203, p. 1; and Kam. 
40  * The word used is Gury, or religious preceptor, but from the context it evidently 
refers to the elder family members. 
7 Vir. 1. 203, p. 2; Kam. 
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The same :—“.A wife who does malicious acts, who is immodest, 
destroyer of wealth, unchaste, is not fit [to inherit] wealth.”! As for 
the text :—‘‘ This same courseshould be followed in the case ofdegraded 
females; food and raiment are io be given to them, and they sbould 
reside near the house ;" it is, in the opinion of some authors, in refer- 
ence to the husband while living. Evamvidhim [means] the treatment 
accorded to the degraded. 


Even to a woman who is [only] suspected of incontinence, a mere 
maintenance [is to be allowed] according to Hárita, [who says] :-—'* If 
a woman becoming a widow in her youth come to be suspected of 10 
unchastity, [then] a maintenance merely [enough] to sustain life 
should be given to her." Karkasé, according to the Mitákshará, means 
‘suspected of incontinence.’ [Mit. ch. ii., 1. 59, p. 1.] 


Therefore [i. e. from the foregoing discussion] it follows that a 
lawfully married wife [patni] having her senses under control, takes 
the wealth. But if there be more than one, they will divide [it] and 
take [shares]. 


In default of her [the wife], the daughter [succeeds]. Therefore: 
[says] Manu [ch. ix., v. 180] :—" The 
son of man is even as himself, and the 20 
daaghter is equal to the son. How then can-another inherit [his] 
wealth, but she who stands as if it were himself ??? If there be more 
daughters than one, they should divide the wealth and take shares. 
Among them also, if some are married and others unmarried, the 
unmarried alone take by reason of this text of Kéty4yana:— The 
widow, if chaste, should take the heritage left by her husband, and in 
default -of her the daughter, [inherits] if unmarried.” Among the 
unmarried, if some are wealthy and others destitute of wealth, the last 
only shall take; from the [following] text of Gautama :—“ Stridhana 
(or a woman's property) goes to her daughters, unmarried and unpro- 30 
vided for.” Apratishthitéh (unprovided for) destitute of wealth. 
Those acquainted with traditional law hold that the term stri (wife) 
denotes the pitá (father) also. 


Daughter. 


In default of daughters, the daughter’s son (succeeds), by this text 
of Vishnu :—“ If a man leave neither & 
son, nor a son's son, the daughter's son 
shall take [his] wealth.. For in regard to the obsequies of ancestors, 
daughter's sons are considered as son's sons."* 


Daughter's sons. 


2 Vir. 1. 203, p. 2; Kam. and Vya. M. 2 Vir 1. 203, p. 2; and Kam 
* Mit. ch. ii., 1. 59, p. 2; Vir. 1. 205, p. 1; Kam. and Vya. M 40 
* Vir. 1. 205, p. 2; Mit. ch. ii., 1. 59, p. 2 
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In default ofthe daughter's son, [comes] the father; in default of 
him, the mother. And Kátyáyana says 
.to the same effect :—‘ To the sonless, his 
widow, being a woman.of good family, or daughters; or in default of 
them the father, or mother, or the brother, or [his] sons are declared 
[to be heirs],?! and likewise Vishnu:— The wealth of the sonless 
goes to [his] wife; failing her, it goes to the daughters ; failing them 
(daughters), it goes to the daughter's sons; failing them, it goes to 
the father; failing him, it goes to the mother; failing her, it goes 
10 to the brothers ; failing them, it goes to brother’s sons; failing them, 
it goes to Sakulyas (or gentiles)."? But says Vijfidnesvara [Mit. ch. 
ii., 1. 59, p. 2] :—‘ Because the word métd (mother) stands first in the 
sentence, expounding the sense of pitaraw (parents) [viz. mdtacha 
pitacha] ; although [from the word by itself] no [definite] order is 
apparent owing to [it] being an Ekaśesha (a grammatical compound 
formation, where one member is retained and the rest omitted,) which 
isan exception of the [ordinary] Dvandva (copulative compound) ; 
because of the [said] order in the [dissolution of the] Dvandva, [which 
order must exist in the dissolution of its exception Hkasesha]; and 
20 because the father is common to other sons [such as those by another 
wife], and not so the mother; therefore the mother first takes wealth [of 
the deceased son], and failing her the father. This [exposition of 
Vijñánesvara] is unsound ; because it is opposed to the said texts, [viz., 
those of Vishnu and Kátyáyana], and because there is no authority [for 
saying that the facts] of the mother standing frst in the dissolving 
sentence, and of Hkaseshq being an exception of the optional Dvandva, 
and of the commonness and the severalty [of the father and mother 
respectively] determine the order [of succession]. 
* In default of the mother the uterine brother; in defanlt of 
80 * 48 him, his son. As for the declaration of Vijüánesvara [ Mit. ch. 
ii., 1. 60, p. 1,] and others that in default of uterine brothers, 
those by different mothers succeed ; [and] 
on failure of them, the sons of uterine 
brothers; it is not [correct!;3 for, to take the word ‘brother’ 
as meaning a uterine brother, in its primary sense and [also] as 
.meaning a brother by a different mother in a secondary sense, is 
objectionable [as necessitating a] double interpretation [of one word at 
one and the same time]. In regard to the term bhrétarah (brothers) 


Father. Mother. 


Brother : his son. 


* Mit. ch. ii., 1. 57, p. 1, where this text is referred to as one of Brihat-Vishnu. 
40 Vir. 1. 195, p. 2. . 
2 Mit ch. ii., l. 57, p. 1; Vir. 1. 195, p. 2. 
3 Jim. (pp. 295,296) agrees with Vijngnegvara in taking the step-brother after the 
- uterine brother; whereas, according to the Maydkha, he comes with the grandfather 
as a Gotraja Sapinda. 
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that failing brothers, sisters [succeed]; because the word ‘ brdtarah’ 
-[as being] virápaikasesha (a species of compound where out. of two 
dissimilar members, one only remains) [means] brothers and sisters in 
accordance with the grarhmatical rule of Pénini Bhratri-putrau Svasri 
duhitribhyám [the words bhrátri (brothers) and putra (son) [when 
compounded] with Svasri (sister) and duhitri (daughter) [&c.] 
[But] it is not [so] ; there being no authority for [the word bhrátarah 
being construed as] a virúpaíkśesha compound. If the sons of brothers 
have their fathers alive at the time of the death of a paternal uncle,-and 
on this account have no interest in the wealth [of the paternal uncle] 
they shall take the share of their father by a division with the other 
paternal uncles, by the analogy of the [rule] in the case of [sharers] 
with different fathers, the allotment of shares is according to the 
fathers [?. e. per stirpes]. . 

In default of brother’s sons [come] the gotraja Sapindás! (gentile 
relations). Among them the first is the 
paternalgrandmother according to the text 
: of Manu [which says, ch.ix., v. 217]:— 
- Father’s mother. | c And the mother also being dead, the 
father's mother shall take the heritage."? Although she is (here) 
mentioned immediately next to the mother, she is to be entered at the 
end after the brother's sons, after the manner of the entry of intruders 
who are placed at the end, because she is not mentioned among those 
whose order [of succession] is fixed ending with brother's sons. 

In default of her [comes] the sister ; for, says Manu [ch. ix., v. 187] :- 
“The wealth [of the deceased] goes to 
whoever is next among Sapindds and 
the rest.”5 [Similarly] Brihaspati :—'* Where a childless man [leaves] 
several clansmen, Sakulyas (kinsmen) and Bándhavás [relations], who- 
ever of them is the nearest takes the wealth [of the deceased]."* 
Being begotten in her brother's family (gotra), she possesses the 
qualifications of a gotraja.5 The community of gotra [does] indeed 
not [exist in the case of a sister]. But the quality of being a Sago- 
tra is not mentioned here as being a condition of [the right of] taking 
the wealth [as heritage] 

In default of her, the paternal grandfather and the half-brother 
take in [equal] shares, because their 
propinquity is equal, [the former being] 


Gotraja Sapindá. 


Sister. 


Paternal grandfather, &c. 


3 Gentiles within the seventh degree being connected by funeral oblations 

3 Mit. ch. ii., 1. 60, p. 1; Vír. 1. 195, p. 2 - 

3 Mit. ch. ii., 1. 60, p. 1; Vír. 1. 208, p. 1 * Vír. 1. 208, p. 1; and Kam. 
© Gotraja, i. e. born in the Gotra or family हि 
* Because by marriage her Gotra changes into that of her husband. 
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the father of the father, [and the latter] a son. of the father [of the 

deceased]. In other cases too, where propinquity is equal, and there 

` is nothing specific [to indicate preference] such as the given order [in 

"any text] and the like, the same [rule holds]. Therefore, in default of 

‘them [i. e. the paternal grandfather and a half-brother], the paternal 

: great-grandfather, the father’s brother, and the sons of the half-brother 
‘shonld divide and take [in equal shares]. 


All the Sapindas and the samánodakas [follow] in the order of prq- 
Sopindas aad Saménodakas. pinquity. Manu thus mentions them [ch. 
16 j^ v., v. 60]:—'* The Sapindá relationship 
censes with the seventh person [in the line], and that of Samánodakas 
(i. 6. those connected by an oblation of water) ends when births and 
names are no longer known."! Saptamé means the seventh [in the 
line] being included. 
In default of Samánodakas [come] the Bandhus [cognate kindred]. 
They [are thus specified] in another 
Smriti:—' The sons of one’s own father’s 
sister, the sons of one’s own mother’s sister, and the sons of one’s 
own mother’s brother, are to be reckoned as Atmabandhus (one’s 

20 cognate relations). The sons of the paternal grandfather's sister, the 
sons of the father's mother's sisters, and the sons of the father's 
mother's brothers, are known as the Pitribandhus (one's father's 
cognate kindred). The sons of one's mother's father's father’s sisters, 
the sons of one's mother's mother's sisters, and the sons of the 
‘mother’s mother's brothers, are known as mátribandhus (one's mother's 
cognate kindred)."? Here [i. e. among these] the order [of succes- 
sion] is that stated [in the text].5 

[If it be seid]: “ As the right of the wife and all the rest to inherit- 

ance is derived from their relation to the deceased,* so let [the 

80*'w« right] ofthe Bándhavas be; what title then can the Bhdndhavas of 
the father or of the mother [of the deceased] have to the wealth ? 

[The texts] beginning with pituh pitri shwasu putrah, &c. (The sons of 
the sister of the father’s father, &c.) are only as [denotative of a class] 


Bandhus. 


ee A i ne 
1 Mit. ch. ii., 1. 60, p. 1; Vir. l. 209, p. 2; Kam. and Vya. M. All these works 
quote this verse with the fourth quarter as निवर्तेताचतदै्यात्‌ (ends with the fourteenth 
[ancestor or descendant]) so as to make the extent of samánodakaship definite. It 
must be noted, however, that the Vyavahára Madhava and Kamalákara refer it to 
Brahat-Manu and Vradha Manu respectively. The reading which has been adopted 
by the three editions of Manu consulted by me,'as well. as by Kulldka, and accepted 
40 by Nilakantha, is जन्मनात्रोरवेदने (when births and names are no longer known). 
3 Mit ch. ii., 1. 60, p. 1; Vír.l. 909, p. 2; Kem. The Vyavahéra Madhava attri- 
butes these verses to Bandh&yana. 
i 3 This applies to the three classes, as well as to the several, members of those three 
classes. 
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showing the connexion between a term and the objects denoted [by it}, 
[and have] no reference to wealth." The answer [to that] is that the 
showing the connection between terms and objects denoted [by them] 
is redundani; because, even without the seid text, the word [viz., 
Bándhava]in its primary sense would apply to [those enumerated 
as] the father's and mother's cognate relations, in the same way [as 
it does] to the maternal uncle of the father, the paternal uncle of the 
father, and the like. Hence the text is intelligible only by the accep- 
tation of [the enumerated] paternal and maternal Bandhus (cognates) 
as being Bandhus in reference to succession to property. In short, the 10 
same [reasoning] applies in regard to the rules for mourning and the 
like in reference to Bandhus. 

In default of bandhus [cognate kindred], the écharya (preceptor); 
on failure of him, the pupil, according to 
the text of Apastamba [which says ]:— 
“ Failing male issue, the nearest Sapinda. 
inherits ; in default of him, the preceptor ; in default of him, the pupil.! 

In default of him (the pupil), a fellow-student ; in default of him, a 
Srotriya (a Bráhmana learned in the 
Vedas); for, says Gautama :— The Sro~20 
triyas should take heritage left by 
childless Br&éhmanas.2 
In default of one such, any other Bréhmana, in accordance with 
Kátyáyana:—''But in default of all 
these, the lawful heirs are such Bráh- 
manas as have read the three Vedas, and aro pure, and who have 
subdued their passions. By [doing] this, justice is not violated.” 
‘And Nérada [to the same effect ] :—'* In every case, the king may take 
heirless wealth except the property of 
a Bráhmana: for the property of a Bráh- 30 
mana [left] without an heir should be given to Srotriyas.”* Brihaspati 

* [f Kéatriyas, Vai$yás and Südras die without leaving ‘male issue, 
[and] leaving neither wife nor brother, the king should take their 
wealth, for he is the lord of all." 

Yájüavalkya [ch. ii., v. 187] states a distincfion with regard to the 
wealth of ascetics and the like. [The 
heirs] who take the wealth of a vána- 
prastha (a hermit), of a yati (an ascetic), and a Brahmachéri (a stu- 
dent), are in their order, the preceptor, the virtuous pupil, and one who 


Preceptor. 
Pupil. 


Fellow-Student. 
Srotriya. 


Bráhmanas. 


Heirless wealth. - 


Ascetics. 


1 Mit. ch. ii., 1 60, p. 2; Vír. 1. 209, p. 2; Vya M. and. Kam. ‘Id 40 

* Mit. ch. ii., 1. 60, p. 2; Vír. 1. 209, p. 2. ; Kam. and Vya. M. -Allthese works 
refer this text to Manu. 

* Kam., where this text is referred to Devala. 
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is a supposed brother, and belonging to the same order.! The Bra- 
machárí stands for a Naisthika one (one who remains a student 
through life without marrying); for [in the case] of an Uparkurvána 
(७ temporary student), the father and the rest are [the natural heirs]. 
Dharmablwátá, one accepted as brother. Hhatirthi, one belonging to 
the same Aérama [order]. The compound dharmabhrdtréhatirtht 
is a Karmadhdraya (appositional) compound, [meaning] one who is a 


‘ supposed brother, and belongs to the same order. According to Vij- 


fidnesvara [Mit. ch. ii., 1. 60, p. 2] :—“ The order in which the Achérya 


10 and the rest [succeed] to a Vénaprastha, and the rest is inverse to the 


order stated in the text.” [But according to] Madana it is direct 
in accordance with the [following] text of Vishnu :— The spiritual 
preceptor, or the pupil, shall take.the wealth of a [deceased] Vanastha 
(4 c. vdnaprastha.)? 


The funeral rites of the deceased as far as the tenth day inclusive, 
should be performed by whoever takes his wealth, including the king 
himself. And Vishnu says the same :—‘ He who takes the wealth, 
is declared [to.be] the giver of the Pinga or funeral oblations."5 This 
[subject] has been fully explained by me in the ** Sráddha Mayükha" 


20 in determining [the order of those] qualified to perform [Sraddhas] 


THE UNION AFTER PARTITION. 
Now begins the investigation of who are Sansrishti (re-united co-par- 
ceners). In this connexion Brihaspati 
[thus] defines re-union: ** He who being 
once separated, dwells again through affection with his father, brother, 


or paternal uncle, is said to be re-united with him." This re-union 
according to the Mitákshará [ch. ii., 1. 61, p. 1] and others [can only 


Ke-union. 


. take place] with a father, brother, or paternal uncle, [and] not with 


80 


others, because no others are mentioned in the text.* Properly speaking 

[the state of] re-union [should be] co-extensive with the makers 
*4&§  ofpartition. As for the word, father, &c., they are simply illus- 

trative of the makers of partition, just as the tern. [Vedi (altar) 
is made to mean the future site of Vedi in the sentence] “[The sacrificial 
part] lies half within and half without the altar." Otherwise there would 
be a splitting up [of the text] into [several] sentences. Hence re- 
vnion may take place even with a wife, a paternal grandfather, a 
brother's grandson, a paternal uncle's son, and the rest. In accord- 


. ance with the [rule of] Séméntdhikaranya (the rule that the 


40 


subject and the predicate should inherein.the same object) [observable] 


2 Vir. 1. 210, p. 1; Kam. and Vya. M 2 Vir. 1. 210, p. 1; Jim. p. 338. 
5 Kam. 
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in the text :—“ He who having been separated, again dwells together, 
is Sansrishta (re-united), [there can be] no re-union between the sons 
and the like of two separated brothers, [&c.] Re-union [implies] an 
understanding or wish that [their] present, or future wealth [shall be] 
common until a fresh partition.” 

In connexion with this subject, Manu states a distinction with regard 
to a fresh partition among the re-united [ch. ix., v. 210]:— If re- 
united [co-parceners] make a fresh: partition, the shares must be equal. 
The right of the [law of] primogeniture does. not there apply."! 
Here some? say that the unequal distribution being [already] prohi- 10 
bited by [the expression], ‘the shares must be equal,’ [the fact] of a 
prohibition [of the same] again by a disallowance of [the right of] 
primogeniture, shews that inequality will not be [allowed] only on 
account of primogeniture; but that inequality in partition, owing to 
the inequality of wealth [amalgamated] at the time of re-union, is 
[permitted]. But, as [the clause] beginning with ‘ Jyaishthyam’ is 
simply an arthavdda (explanatory), the shares will be equal in spite of 
the inequality of wealth. And usage [tells] thesame. Therefore, while 
[it is] possible to [explain] this text in conformity to usage, it is impro- 
per to suppose a text opposed to that [usage]. Again, some say that 20 
the Vyavahdra Sastra (rules of civil judicature) is, like grammar, 
generally based on usage. Brihaspati:—“ If any one of the re-united 
[parceners] acquires wealth by science, valour, or the like, two shares 
of it must be given him, and the rest shall have equal shares. Madana 
[says that] inasmuch as two shares [to the acquirer] are established 
by [the text] Arjakasya dvau Bhagau (two shares to the acquirer), ' 
the [present] text should [be made to] mean that in a partition among 
-co-parceners not re-united, two shares [are allowed] in the case of an 
acquisition without detriment to the paternal wealth; but in a parti- 
tion among re-united co-parceners, two shares [are allowed] even if the 80 
acquisition was at the expense of the re-united property. 

Yájüavalkya (ch. ii, v. 188] enumerates those entitled to take the 
wealth of [one] re-united. “A re-united 
coheir [takes the wealth] of a re-united 
coheir, [and] a uterine brother, [that] of a uterine brother."* This 
[text] is an exception to the [text] beginning with Paint Duhitarah 
(the*wife, the daughters, छट.) Hence the meaning is,—it is not the 


Order of succession. 


? Mit. ch. ii., 1. 61, p. 2; Vir. 1. 210, p. 1; and Vya. M. All these works as well as 
the edition of Manu, upon which my references to that work are based, read विभक्ता: 
(separated) instead of dag, (re-united) in the first quarter of the verse. 40 

® Nilakantha here refersto Kamalákar and Vyavahéra Madhava. The Viramitro- 
daya would also favor this interpretation (see 1, 210, p. 2.) 

? Vir. 1, 210, p. 2; and Vya. M. 4 Vir. 1. 210, p. 2; Kam. and Vya M. 
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being a wife, &c. but the being a re-united [parcener] that determines 
the right of taking the wealth of a [re-united parcener]. 


As for [the opinion of] Vijfianesvara [Mit. ch. ii., 1. 61, p. 1], Madana 
and others, [that] ** this [text] too applies to one devoid of son, grand- 
son, or great-grandson because [of] the dictum that the scope of an 
exception should be the same as [that of] the rule, and because the 
terms Aputrasya (of one sonless), and Svaryátasya (of one gone to 
heaven) from the aforementioned [text] run into the [present text]; so 
that a re-united [parcener] alone will take the wealth of one such (7. e. 

10 sonless] dying, in spite of [coheirs] beginning with wife, who [though] 
nearer [are] not re-united.” This is questionable. For, there is no 
authority for [supplying] a complement [from a preceding passage], 
where it can be dispensed with. As for the sameness of scope, [that] 
need not exist in every respect; but [may exist] so far as practicable, 
and [the same or partial coincidence exists. in the present case by 
both the rule and the exception] referring to a Sapinda of the 
deceased 

If [it be said] that the term Aputrasya (of a sonless) not being 
[allowed to be] understood, the term Svarydtasya (of one gone to 

20 heaven) will [similarly] not be understood, and there will be no [term 
meaning] deceased, [so as to show that the text refers to a deceased,] 
then [it is] not [so]; because that [term, viz., one meaning deceased) 
can be got [7. e. understood or supplied] from the text of Manu, to 
be hereafter quoted, [containing the words] hiyeténia pradánatah- 
mriyelányatarovápi (will be excluded from a share; or if any of them 
dies, &c.) By [that term, viz., Aputrasya] being understood, [on the 
other hand] between two sons, or a son and a grandson, one being re- 
nnited and the other not re-united, equal shares will have to be given, in- 
asmuch as that text will [then] not apply to one with issue. This is 

80 opposed to usage which is the source of authority in law. If [again] 
it be said that owing to [that term] not being understood, the text 
will apply even to one with male issue, and therefore between a putra 
(male issue) not re-united and a re-united brother or the like, the 
brother or the like alone will get [the wealth] and not- the son or the 
like, then [it is] not [so] ; because [this objection] is refuted in the 
comment on the latter hemistich [of the text]. 

An exception to the rule {laid down] in this * quarter is mentioned 

[by] Sodarasya, &c. (of a whole brother, &c.) [Here the terms] 
* Wwe Sansrishtinah [and] Sansrishti (of one re-united, and one 

40 re-nnited,) are snpplied [from the preceding quarter]. The 

' meaning i8 that between a whole and a half brother [both] re-ynited, 
the re-united whole brother alone will take the wealth of the re-united 
[brother] deceased. The latter hemistich [ Yájüiavalkya ch. ii., v. 138, 
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is as follows]:—'* [The re-united brother] shall give np the wealth 
of the deceased to one born [of his body], or [failing one snch] 
shall retain it.”! The sense of it is: If the pregnancy of the wife of 

a deceased re-united co-parcener be unascertained at the time of 
dividing his wealth, and a son be afterwards born, the re-united father's 
brother, or the like parcener, should give the wealth to that [son] ; and 
failing him, should take it himself. Here the filial relation alone 
determines the right of taking the father's wealth, [and] not the fact 9 
of birth after partition; because [such a supposition] serves no 
purpose, [necessitates] superfluity, and would disqualify from share 10 
one born before partition in a different country but unknown [on that 
account]. Therefore, to the son previously born, even though not 
re-united, a father's brother or the like, though re-united, must give 
his inheritance. 

The same (Yájfavalkya ch. ii., v. 139) propounds the right of a uterine 
brother not re-united and of a half-brother re- united to take wealth in 
[equal] shares :--“ One born of a different mother, if re-united, may take 
the wealth ; but one born of a different mother, and not re-united, [cannot 
take] ; but a uterice brother, if even not re-united, should obtain the 
wealth, and one born of a different mother, even if re-united, shall not 20 
takealone."? Here by the expression, born of a different mother and 
the like, the half-brother alone is not designated, but the paternal uncle. 
and the rest likewise; because there is nothing in those terms to distin- 
guish between them. Otherwise, we should have theabsurdity of exponnd- 
ing re-union with father's brothers and the rest. Because there is no 
other object in re-union. 

The words “if not re-united,” apply to both, to the preceding 
and the following clauses, like the lamp upon the threshold. So 
the word sansrishta (re-united) is to be repeated, and one is to be 
nnderstood as meaning one re-united as to the wealth, and the other 80 
as one connected by birth from the same womb. [In the third clause] 
the word api (though) is to be repeated, [in the fourth] after the word 
[re-nnited in wealth]. The word eva (alone) is to be supplied at the 
end of the verse. Hence these are the meanings of the different 
clauses of the [above] text :—[1] Anyodariyah [that is] one born of 
a different mother, viz., the wife, the father, the father’s father, the 
half-brother, the paternal uncle, &c. If they be re-united, should 
take the wealth. [2] Those from a different womb, if not re-nnited, 
[should] not [take the wealth]. Here the re-union and birth from 
a different mother, standing together, are a cause, of which the 40 
capacity to inherit [is the, effect], and vicé-versá. [3] The nterine 


2 Vir. 1. 210, p. 2; Kam. and Vya. M. * Vir. 1, 211, p. 1, Kam. and Vya. M 
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_ brother, though not re-nnited [by wealth], should take the property. By 
this reasoning, the being a uterine brother alone is even declared a suffi- 
cient reason [for taking heritage]. [4] Therefore, the sansrishta or 
one re-united only by wealth, if born of a different mother, will not 
alone take the whole. 

Therefore it follows from the above, that if one is sansrishtah by re- 
union of wealth, and another is connected as one proceeding from the 
` game womb, they should both divide and take the wealth [between 
them]. Mann (ch. ix., vv. 211, 212] clears this point [in his work] when 
10 treating of the capacity of the re-united [to inherit]:—“ Should the 
eldest or youngest of several brothers be deprived of his share [at the 
distribution], or should any one of them die, his share shall not be lost 
[211] ; but the uterine brothers and sisters, and such as were re-united 
after a separation, shall assemble together and divide his share equal- 
ly.”! Hiyetd (be deprived of), by entering another order, by degrada- 
tion from sin, or the like. The term Sodariyah (uterine) goes along 
with the word Bhrataráh (brothers). Yecha sasrishtáh (and such as 
were re-united), that is the wife, the father, the paternal grandfather, 
the half-brother, the paternal uncle, and the rest [as were re-united]. 
20 On this point, Prajépati states a distinction :—'* Whatever conceal- 
able. wealth [exists], becomes the property of the reunited [parce- 
ners] ; but land and houses those not re-united should take according 
to their shares."? Antardhanam (concealable wealth), what is capable 
of being hidden by depositing under ground, or otherwise [such] as 
gold, silver, &c. Sansrishtah [that is] of a different womb should take ; 
but land the nterine brother [should take]. Kine, horses, and the like 
shonld be taken by the uterine and those of different wombs. Accord- 
ing to Madana, a brother of a different womb if re-united should even 
take kine, horses, and the like. But this cannot be founded on the 
90 abovetext. It is said in the Smriti Chandriká:—'* But if there exist 
only one species of property [out of two that is] (1) concealable wealth, 
[and] (2) land, kine, &c. the uterine brother alone shonld take even if 
not re-united. The authority for this is questionable. Among uterine 
brothers, if some are re-nnited, and others not re-nnited, the re-united 
alone should take [the wealth] because two causes co-exist, the being 
born of the same womb, and reunion. Hence, Gautama :—'* When a 
re-nnited [parcener] dies, his re-nnited [parcener] shares the 
* UZ  heritage."* Brihaspati:*—‘ Two brothers who become reunit- 
ed through affection, become the partakers of each other." 


40 This, then, is snbstantially the sense of the above :—As one whether 
re-nnited with his father or not re-united, should take the entire 
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share of his father; because it is the filial relation which determines the 
son's right to take the [father’s] share. Among (several) sons also, 
when one is re-united and the other is not, the re-united one alone 
[should take] by the text, “ Of a re-united [co-parcener], the re-united 
co-parcener [shall take].”? In acase of re-union between a father, a son, 
and any other [co-parcener] not a son, the son alone [should take], 
because it has been already declared by the terms, “he shall either 
give up to [the posthumous son], or shall receive the share.” If there 
be [many re-united] other than sons, [such as] parents, brothers, 
paternal uncles, and others, the parents alono [should take]. Among 10 
them again, the mother first, and then the father, according to Madana. - 
As for the brothers, paternal uncle, and the rest, thoy should even" - 
divide and take; foramong them all, the state of re-union equally 
exists, as the efficient cause whence their right of taking the wealth is 
derived. So likewise in an assemblage of unre-united brothers, and 
re-united paternal uncles, half-brothers, and others, they should divide 
[and take it], because of the texts:—‘‘A uterine brother, even if not 
re-united, should obtain the wealth, and not [exclusively] one born of 

a different mother ;” and “Ofa re-united [co-parcener], a re-united 
[co-parcener] ; and of a uterine brother, the uterine brother.” If there 20 
be the re-united wife alone, she alone should take, from the [same] 
text, “Of a re-united [ co-parcener], a re-united [co-parcener].” 


If there be an assemblage of other re-united persons together with 
her [the wife], they alone [should take], and not she. In like manner, 
Sankha.and Nérada, in treating of the subject of re-union, observe :— 

** Among brothers, if any one die without issue, or enter a religious 
order, the rest of the brothers should divide his wealth, except the 
Stridhana (the wife’s separate wealth). They should provide his wives 

` with maintenance for life; provided these preserve [unsullied] the 
bed of their lord ; but if [they behave] otherwise, they should cut off 30 
[that allowance].” 


She, who is his daughter, is enjoined to be provided with mainten- 
ance out of her father’s share, which [she] takes till [performance 
of] her [marriage] ceremony, after which the husband is to support 
[her]. Here, as in the sacrifice, he who offers the [rice] for sacri- 
fice, must, if the moon rise, [before the close of the sacrifice,] divide the 
rice into three parts, the sacrificial substance and the rise of the moon 
[being montioned], the [use of the word] sacrificial substance is enough 
for its determination in the sacrifice, tho word nirwépa or division, 
need not have been mentioned ; so from tho order of succession [above 40 
given], in the division of property of the re-united, oither after death 
or entry into an ascetic order, the makers of tho ro-union being deter- 
mined, the word brother is used [simply as] illustrative of a class. 

l 
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Although Sankha in the section [entitled] re-nnion [observes] :— 
“The wealth of him who goes to heaven leaving no male issue, goes 
to the brothers; failing them the parents should teke it, or the eldest 
wife; still according to Madana, that is intended to fix the order of the 
nnre-united brothers and the rest, npon the death of one dying re- 
united, snbseqnent to the death of his paternal nncle, brother's son, 
or half-brother with whom he had previously made a re-union. Andin 
this case, according to the same authority, the first is the mother and 
afterwards the father.? The eldest [wife] who has kept her senses 

10 under restraint. In default of the wife the sister. And Brihaspati 
says [to the same ėffect]:—“ [Of the wealth] of him who has gone 
[to heaven], childless, and [leaving] neither wife nor parents, tho 
sister is then entitled to take a share."5 Some declare of him who 
has gone [to heaven], the daughter [takes]. In default both of 
daughter and sister, the nearest sapinda [succeeds]. 


N. B.—Srfkrishna-Tark4lank4ra, the commentator on the Diyabhiga of Jímüta- 
vábana, thus summarizes the law of succession to a deceased male, as prevailing in 
Bengal :— 

“ Here the order of succession to the wealth of a deceased male [is as follows] : — 

20 The first [among the heirs] is the son; failing him, the son's son; failing him the son's 
son’s son. The grandson whose futher is dead, and the great-grandson whose father 
aud the grandfather are dead [sueeced] simultaneously. In default of (any one] up 
to the great-grandson, the wife [sueceeds] who, having ohtained the heritage from her 
bushand, shall associate herself with her hushand's, or in default her father’s family, 
and leading a virtuous life enjoy the husband's heritage for the support of life; and who 
likewise might make some gifts for the henefit of her [deceased] husband, hut shall 
not enjoy it at her pleasure as [though it were] stridhana (woman's wealth). Failing 
her, the daughter; among [daughters], first the maiden ; failing her, the hetrothed ; 
and failing her, the married, of whom [the daughter] with a male issue, and one who 

: 80 is capable of having male issue sueeced together; while the barren, or the widowed 
[daughter] without a male issue are excluded. In the absence of a married | daughter] 
the daughter's son; failing him the father; failing him the mother; failing her the 
brother. [Of brothera] the .uterine [brother] first [succeeds]; failing him the 
[brother] born of a different mother. Where the deceased has [some] brothers 
reunited, when all [the brothers] are uterine, the uterine re-united [brother] first 
[succeeds] ; and failing him, the unre-united uterine [hrother], and similarly when all 
[the hrothers] are step-hrothers, the re-united step hrother first succeeds, and in his 
absence the unre-united step-hrother. Where the step-hrother is re-united and the 
uterine brother not re-united, ‘hoth of them are equal sharers, In default of brothers, 

40 the brother’s son [succeeds]. There too, theson of the uterine brother first [succeeds]; 
failing him, the son of the step-brother. In the case of reunion, when all are sons of 
uterine brothers, the sou of the re-united uterine brother first [succeeds]; and in his 
default, the son of tlie unre-united uterine hrother; [and] when all are sons of step- 
hrothers, the son of the re-united step-hrother first [succeeds]; and failing him, the son 
of the unre-united step-brother. When, however, the son of the uterine hrother is re- 
united, and the son of the step-hrother not re-united, hoth [of them] are equal sharers 
as [iu the ease of] brothers. In the abscnee of a brother's son, the brothers son's son 
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[succeeds]. There too, [the facts of] the brother heing uterine or not uterine, and 
[being] re-united or not re-united, should he considered for [determining] the order 
[of succession]. Failing him [i. e. the hrother's son's son], the father's daughter's 
son [succeeds] [if he he] son of the uterine sister. Failing him, the son 
of the son of the step-sister. Failing him, the uterine hrother of the father; 
failing him the father’s step-hrother [succeed]. Failing him, the son of the uterine 
[hrother] of the father, the son of the father’s step-hrother, the father’s uterine 
brother's son'sson, [ nd] the father's step hrother's son's son, succeed in order, 
Failing them the father's father's daughter's son [succeeds], [frst if] & son of the 
father's uterine sister, [and next} if a son ofthe father’s step-sister. This [rule 10 
applies] in the case of [the succession of] the great-grandfather's daughter's son, 
to he hereafter spoken of. Failing him, the father’s father ; failing him, the father’s 
mother; failing her, the uterine brothers and step-hrothers of the father's father ; 
their sons; their son’s sons; [and] the father’s father’s father’s daughter’s sons 
succeed in order. In the ahsence of persons hitherto mentioned, who may he the 
givers of the Pinda (rice ohlation) to he given to the [deceased] owner of wealth, the 
mother's hrother, and the rest, who may he givers of the Pinda, which the. [deceased] 
owner of wealth could [himself] have given, succeed. Failing them the mother’s 
sister’s son of the [deceased] owner of wealth. Failing him, the sons and the son's 
sons ofthe mother’s hrother succeed in order. , Failing them, the three descendants 20 
beginning with the son's son's son's son succeed in order, [as being]: the lower 
sakulyas, [and] the givers of the Jepa (wiping of the hands touching the rice ohlation) to 
he enjoyed hy the [deceased] owner of wealth. Failing them, the father's father's 
father's father, and the like, and their issue succeed according to their propinquity [as 
heing] the higher sakulyas, and the givers of the lepa which the [deceased] owner of 
wealth could [himself] give. Failing them, the samánodakas succeed. Failing them, 
the preceptor; failing him, the pupil; [and] failing him, the Brahmachári, who is a 
fellow: student of the Vedas [succeed]. Failing them, the co-villagers, those having 
the same gotra, and those having the same prava ‘a (illustrious ancestors) succeed in 
order. In the ahsence of all the heirs hitherto mentioned, the king shall take [the 30 
wealth] save that of a Bráhmana. The wealth of a [deceased] Bráhmana is taken hy 
Brahmanas possessing a knowledge of the Vedas, and such [other qualities]. Similarly, 
the wealth of a Vánaprastha shall he taken hy another Vánaprastha, who was treated 
as a hrother, and who was a fellow-student. Similarly, a worthy pupil shall take the 
wealth of a Yati (one who has entered the fourth order), the preceptor [that] of a 
. Naishthika-Brahmachari (a perpetual student); and the father, or the like, that of an 
Upakurvana Brahmachári (a temporary student). This is the concise statement [of 


the order of succession]. 
STRÍDHANA (A WOMAN'S PROPERTY). 

Manu (ch. ix., v. 194]:-—'* What is given before the nuptial fire 40 
(Adhyagni), what is presented in the brid- 
al procession (4dhyávahanikam), what is 
given in token of love (Pritidattam), and what is received [by a woman], 
from her brother, mother, or father aredeclared six-fold peculiar property 
ofa woman.! [The word] shat (six) is here used as exceptive of a less 
number. This [interpretation] harmonizes with the [use of the] word 
* Ádya? in a text of Yájüavalkya [which says] (ch. ii., v. 148] :—" What 
was given [to.a woman] by the father, the mother, the husband, or a 
brother ; or received [by her] at the nuptial fire, or Adhivedanikam 
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(presented on her supersession) and the like is denominated a woman's 
property.”? And Vishnu specifies more [than six kinds] :-- What 
was given [to a woman] by [her] father, mother, son or brother; 
adhyagni (what was received before the | nuptial] fire) ; adhivedanikam 
(what was presented [to her] on [her] husband's espousal of another 
wife); Sulka (her own perquisite) ; bandhudatiam? what was given to 
her by her cognate kindred ; and Anvadheyaka (a gift subsequent) [are 
a woman's property ]."5 


Kátyáyana thus defines the adhyagni and other (species of a woman's 
10 separate property) :—“ Whatis given to women at the time of marriage 
near the nuptial fire is celebrated by the wise as Adhyagni, or a woman’s 
property bestowed before the nuptial fire. That again which a woman 
receives ‘whilst she is being conducted from her father’s* home is 
termed the Adhydvahanikam [kind of] stridhana (woman’s property); 
whatever is given to [a woman] through affection, by her mother-in-law 
or her father-in-law, and [wealth termed] Pádavandanikam, or what is . 
received on a woman's saluting the feet ofelders,is termed Pritidatta ; 
what is obtained by a woman subsequently to her marriage from ‘the’ 
family of her husband, or what is similarly obtained from her own 
20 family, is called anvádheyam ; whatever is obtained [by a woman]as the 
equivalent of household utensils, of beasts of burden, of milch cattle, 
or ornaments, is declared [to be] zulka."5 The meaning is when the 
household utensils and the rest are uot available, what is given to the: 
bride at the time, of her being given [in marriage] as the price of them 
is $ulko. Yájüavalkya [thus] explains the ddhivedanika [ch. ii, v. 
148] :—“ To a superseded wife [the husband] should give a sum equal 
[to the expenses of the marriage] by which she has been superseded, 
provided no stridhana (woman's property) has been bestowed on her "9 
but if [any has been] assigned, Ardham or a half [only] should be 
30 allotted. Ardham means as much as will make [her stridhana] equal 
to the expenses of the [husband's] second marriage. 


Devala : —'* That which a husband has promised as stridhana (woman's 


2 Vir. 1, 214, p. 1; Kam. and Vya M 
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property) should be made good by his sons even as a debt"! Pratia- 
vutam (promised) (i.e.) to his wife. 

On the subject of giving property to women, Kátyáyana states a 
distinction :—“ [Separate] property excepting - immoveables may be 
given to women by the father, mother, husband, brother, and kindred 
according to their means as far as two thousand.”? According to 
Madana, wealth to the extent of two thousand panas excluding im- 
moveable property are to be given. 


So also Vy4sa :—‘‘ A present amounting to two thousand at the 
most* may be given to 8 woman out of the wealth."5 Here this 10 

*&o gift up totwo thousaud is meant [to be for] every year. [For] 

the same [author states that] in [a period of] many years more 

than this, and in case of ability even immoveable property may be given. 

In property given to a woman in fraud of heirs as well as in orna- 
ments and the like given to her merely 
for wearing, a woman has no ownership 
according to Kátyáyana [who says] :--- But what was given to women 
with a fraudulent intent or for a particular object by their father, 
brothers, or husband is not denominated stridhana.”* In [property] 
earned by mechanical arts, or even obtained from friends or the like, 20 
other than the father and the rest, women have no ownership, accord- 
ing to the same author. “In whatever is earned by mechanical arts 
or received through affection from any other [than the relations 
already mentioned,] the husband has property, but the rest is pro- 
nounced [to be] stridhana (woman's property). As for the text—“ A. 
wife, a son, and a slave are all incapable of property. Whatever 
they earn. belongs to him to whom they belong,"5 that too has reference, 
to wealth acquired by mechanical arts and the like. It is also proper 
[to interpret the text as shewing] the absence of absolute dominion 
even in the ádhivedanika or other [species of stridhana]. Hence, says 30 
Manu [ch. ix., v. 199]:—*'*a woman should never make [any] expendi- ' 
ture out of the family [property] belonging to several or even [out of] 
her own wealth without the assent of her husband."5 Nirhérah 
[means] expenditure. 


Stridhana, technically so called. 


. In a certain [kind of] property, Káty&yana declares [their] absolute 
dominion. “That which is obtained by a married woman, or by a 
virgin in the house of her husband, or of her father, from her brother, 
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or her parents, is termed Saudáyika. The independence of women who 
have received the Sauddyika wealth, is desirable [in regard to it], for 
it was givon [by their kindred] for their maintenance out of affection. 
The power of women over Saudáyika at all times is celebrated both in 
respect of gift and sale, according to their pleasure, even in [the case 
of] immoveables."! But over immoveable property given by the 
husband they [have] no absolute dominion according to the text of 
Nárada [which says]:—'* What was given by an affectionate husband 
to his wife she may enjoy as she pleases even when he is dead, or may 
give it away excepting immoveable property.” 2 

The non-existence of dominion in the husband and others over 
stridhana (woman's property) is declared by the same [author] :— 
“ Neither the husband, nor the son, nor the father, nor the brothers, 
have authority over stridhana (a woman's property) to take it or to 
give it away. If any of these persons by force consume the woman's 
property, he shall be compelled to make it good with interest, and shall 


. also incur a fine.” “If [such person], having obtained her consent, 


20 


80 


40 


use the same amicably, he shall [be required to] pay the principal only 
when he becomes able."5 Manu [ch. viii., v. 29, and chap. ix., v. 200] :— 
* Such kinsmen as seize upon the wealth of women whilst they are 
alive, a just king should chastise with the punishment [due to] thieves." 
** The heirs of the husband shall not divide among themselves any orna- 
ment worn by a woman during the lifetime of her husband; they who 
do so, are degraded from their tribe.”* Dhrita (worn) [means] that 
which was given by her husband or the like, and which she wore. 
Devala :—'* [A worhan’s] maintenance, ornaments, Sulka (perquisite), 
and gain, are her stridhana. She herself has the enjoyment of it: 
her husband is not entitled to it when not in distress. In the case 
of (its) idle expenditure or consumption, [the husband] should repay 
it with interest ; [but] he may use the property of his wife to relieve 
the distress of a son.” 77४6 [means] wealth given by the father 
or the like for subsistence. Labhah, interest [or profit]. Mokshah 

expenditure, in other words, gift or other [alienation].* The 
* & term putra (son) is illustrative of the family. Yájityavalkya [ch. 

ii., v. 147]:—-A husband is not liable, unless he is willing, to 
make good the property of his wife taken [by him] in a famine or for 
the performance of religious duties, or during illness, or while under 
restraint.” Here by the [specific] mention of [the word] bhartri 
(husband) it is virtually declared that stridhana is not to be taken 
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by any other but himself, even when distressed by famine-or by 
any other calamity. Dharmakdryam (religious duties), that is, such 
[alone] as are indispensable. Sampratirodhaké [means] in confinement. 

In some cases a husband must restore it even if unwilling, as said by 
Devala :— Now if the husband have two wives, and do not show honour 
to one [of them], he shall be compelled by force to restore to her [$. e. 
the latter], even [what she may have] voluntarily given to him. Where 
food, raiment and dwelling are withheld from a woman, she may exact 
her own (property) and a share from coheirs."! Rikthinah [means] 
from a coheir. This, however, refers to a virtuous wife; for, a wicked 10 
one deserves no share. And the same [author observes] :— A wife 
who does injurious acts, who is immodest, who wastes his property, or 
who is given to adultery,.is not fit [to have] her stridhana.” The same 
[author] :—“ Wealth was produced for [the performance of] sacrifices ; 
therefore it should be spent on religious objects, and not on women, 
fools, or irreligious persons.’’? 

Manu thus declares the right of succession, after a woman's decease, 
to the anvddheya [species of strídhana] [ch. ix. v. 195]:—'* The 
anvádheya, and that wealth which was given through affection by the 
husband, shall be inherited by her children [oven] if her husband 20 
be alive.”5 The same author further explains the term prajá (children) 
[ch. ix. v. 192] :—“ On the death of the mother, all the uterine 
brothers as well as all the uterine sisters, equally divide the maternal 
wealth.”* The comment of the Mitákshará [here] is [that] the com- 
panionship [in the act of division] is to be among sons, where the 
right [to succession] has accrued to them by the non-existence of 
daughters and the like; and among daughters where tho [said] right 
accrues to them alone, the association of daughters and sons which 
follows from no rule is [not meant to be] laid down. Others [however] 
say that in the case of Anvddheya and a gift through affection, the 30 
association of daughters and sons is independently laid down [by this 
text]. 

Among sisters, Manu states a distinction [ch. ix., v. 192]:-—Stridhana 
(woman's property) goes to her children, [for] the daughter is a sharer 
thereof, provided she be not given away [in marriage] ; but if married, 
she receives a mere recognition of right.” Tadanésini [means] the 
receiver of a share equal to [that of the] son. Aprattdé, unmarried. 
The meaning is that ifan unmarried daughter exists, the married one 
receives something [small] only Fin token of] recognition. In default 
of an unmarried daughter, the share of the married danghters is equal 40 

1 Vir. 1. 215, p 2. a Mit. ch. ii. 1. 57, p. 2; Vir. L 197, p. 1; and Kam. 


3 Vír. 1. 216, p. 2; Kan, ‘+ Mit. ch. ii. 1. 63, p. 1; Kam.; Vír L 216, p. 1. 
5 Mit. ch. ii., 1. 63, p. 2. 5 Vir. 1. 216, p. 2; Vya: M. and Kam. 
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to [that of the] brothers, according to the text of Kátyáyana [which 
says}:— Sisters having husbands should share with brothers.” 1 

Something should be given to the daughters of daughters also ac- 
cording to Manu (ch. ix., v. 198) [who says] :—** Even to the daughters 
of daughters something should be given according to their worth, from 
the assets of their mother's mother, on the score of natural affection.”’? 

But the yautaka (marriage gift of a woman) goes to the unmarried 
[daughters] alone, not to the sons. To this effect the same [author 
says]. [ch. ix., v. 189]:—' Whatever is the yautaka [property] of the 
mother is the portion of the unmarried daughter."5 According to 
Madana, yautaka is that which is obtained by a woman at the time of 
marriage or other (ceremony) whilst seated with her husband on one 
seat as [shewn] by the explanation of Nighantu, [viz.,] yutayo yautakam 
(what belongs to two joined, is yautaka). 

* In respect to the aforesaid technical stridhana except the 
*&2  anvádheyo and the pritidatta of the husband, Gautama states a 
distinction :—‘ Stridhana (woman's property) goes to her daugh- 
ters unmarried and indigent.”*  Apratishthitáh [such as are] destitute 
of wealth. The daughter of a Bráhmaní wife [however] may take the 
wealth even of her stepmother, as Manu says [ch. ix., v. 198] :—“ The 
wealth of a woman which has been in any manner given to her by her 
father shall be taken by the Bráhmaní [daughter] as well as by her 
offspring.” The particle vå means and ; so that [the use of vá shows 
that] ‘by division’ is to be understood. Some say that the word 
Bráhmapí is representative of any girl of equal or superior caste; but 
the authority for this [supposition] is questionable. 

In default of daughters, the issue of those daughters [succeeds] 
according to Narada, who says:—‘‘The daughters [take the wealth] 
of the mother, failing the daughters, their issue."9 A distribution 
among daughters by different mothers, as also among the sons óf 
different daughters’ sons, is made by analogy of the rule—*' in the case 
ofsons of different fathers, the allotment of shares is according to 
fathers" [i.e. per stirpes]. As for the text of Yájüyavalkya (ch. ii., 
v. 117) [which says] :—“ The daughters share the residue of their 
mother's property after [the payment of her] debta, and [their] issue 
succeeds in their default," some say that the term anvaya [issue] is 
even there indicative of the offspring of daughters ; others [however] 
say that in default of daughters tho sons alone should take, since the 


2 Vir. 1. 216, p. 2. 3 Mit. ch. ii., 1. 68, p. 1; Vir. 1. 216, p. 2; and Kam. 
5 Vír. 1. 216, p. 2; Kam. and Vya. M. 

+ Mit. ch. ii., l. 63, p. 1 ; Vir. 1. 217, p. 1; Kam. and Vya. M. 

s Mit. ch. ii., 1. 63, p. 2; Vir. 1. 217, p. 2; Kam. and Vya, M. . 

© Mit. ch. ii., 1. 63, p. 1; Vir. l. 217, p. 1; Kam. ? Vir. 1. 217, p. 1. 
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word ‘ tat’ in the text of Nérada above [cited] points to the mother 
alone.! And this view agrees with tho custom: Sesham rinát (residue 
after debt) [means] according to the Sámpradáyikas (men conversant 
with usage) that the sons alone should take the [mother’s] property 
[when it is] equal to, or less than the [amount of the] debt. 


In default of the daughters and the rest, the sons, grandsons, and 
the rest should succeed, because, says Kátyáyana :—‘‘ But on failure of 
daughters the inheritance belongs to the sons."? This right [of in- ` 
heritance] of daughters and the rest in the mother's property exists 
only in [respect of] the adhyagni, adhyávahanika, and other aforesaid 10 
[kinds of the] technical stridhana; for if it related to all wealth in 
which their mother had property, the technical term [viz., séridhana] 
would be nugatory. Hence the texts before quoted containing [the 
term] strídhana (woman's property), from Brihaspati, Gautama and 
others, such as stridhanam syádapatyánám (a woman's property 
shall belong to her children), stridhanam duhitrinam (a woman's 
property is of [her] daughters and the rest), have reference 
[to woman's property] technically [so called]. Those texts again 
which, although destitute of the term stridhana (woman's property) 
have the same meaning, such as Bhajeran Métrikam rikthan (they 20 
Should divide the maternal heritage), and the rest, have also reference 
to the same [kind of stridhana] inasmuch as there is brevity in sup- 
posing one origin [for all the different texts on the same subject]. As 
for the text of Y4jfiavalkya [ch. ii., v. 117] : “ Let sons divide equally, 
both the effects and the debts after [the demise of] their parents,” 
it relates to what is acquired by inheritance, [or] spinning, arid the 
like, excepting the technical séridhana. Therefore [even] if there be 
daughters, the sons or other [heirs] alone succeed to their mother's 
property, save the technical stridhana.> 

[As regards succession to] the technical strídhana in default of both 30 
kinds of issue, Yájnavslkya states a distinction [ch. ii, v. 144]:— 
* Her kinsmen (bándhavás) take it, if sho die without issue."* 

The same [author] expouuds the succession of kinsmen according 
to the different kinds of marriage. “ The property of a childless 
woman married in the Bréhma or any other [of the four approved forms 
of] marriage goes to her husband; in the remaining [four forms 
of marriage] it goes to her paronts. But if she leave female issue, 
[it will go to her daughter's daughters]. Failing the husband, the 


1 Page 96 above. 2 Vir. J. 217, p. 1; Kam. ; 
5 Jim. p. 131. * Vir. 1.218, p. 2; Kam. and Vya. M. 40 
5 Yáj ch.i,v. 145. — ° Vir. I. 218, p. 2; Kam. and Vya. M. 


7 Vijfi&nesvara (Mit. ch. ii., I. 63, p. 1) distinctly mentions daughter's daughters, and 
gives his reason for so doing. 
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nearest to her in his family takes it; [similarly] failing the father, the 
nearest to her in her father's family succeeds; as Manu in the text 
{ch. ix., v. 187]:—“ Of the nearest sapinda, the wealth [of the deceased] 
sball be” declares propinquity to the deceased as the criterion of the . 
right to [take] wealth. As regards [the statement] in the Mitákshara! 
that* “on failure of the husband, it goes to tatpratydsanna 
के && (the nearest to that) sapindas, and « failure of the father, to 
taipratyásanná (the nearest to that) sapindas, even there the 
[word] tatpratydsannah is [to be dissolved as] tena asydh pratyá sannáh 
10 [the nearest to her] through him, so as to mean (‘ the nearest in his 
family through him’). In the four [forms of marriage] beginning with 
Bráhma relates to the Bráhmana on account of these (forms) alone being 
lawful in respect to him. In the case of Kshatriyas and the rest, to 
whom the Gandharva [form of marriage] is lawful, the wealth of even 
her who has been married according to that [form] belongs to the 
husband alone. To the same effect [says] Manu [ch. ix., vv. 196, 
197] -—'* It is ordained that the property [of a woman] married in the 
Bréhina, Daiva, A'rsha, Gándharva, or Prájápatya form of marriage, 
and dying without issue, shall go to her husband alone; but it is or- 
20 dained that if she obtained wealth when married in the Asura and the like 
form, on her death without issue, it goes to her mother and father.” 2 


On failure of the husband of a deceased woman, in the' case of mar- 
riage according to the Brahma or the like form, or on failure of her 
parents in the case of marriage according to the Aéura or the like 
form, Brihaspati names the persons entitled to the technical stri- 
dhana (woman's property):—“ The mother’s sister, the wife of the 
mother’s brother, the wife of the father’s brother, the father’s sister, 
the mother-in-law, and the wife of an elder brother, are pronounced 
equal to mothers. If they leave no son born in lawful wedlock, nor 

80 daughter's son, nor his son, then the sister’s son and the rest shall 
take their property."5 Here the absence of the daughter and also of 
the daughter's daughter must be understood [as the condition prece- 
dent]; because only on failure of them does the right [of inheritance] 
-belong to the son born in wedlock, or to the daughter's son 


In respect of property given by the bandhus (cognate kindred) at an 
Aéura or the like other [form of marriage], Kátyáyana says:—'* That 
which was given to her by her bandhus, goes on failure of them, to 
her son."* 

But as regards the Sulka (perquisites) Gautama observes :--- The 

40 sister’s Sulka (perquisites) belongs to uterine brothers, and then.to her 


2 Ch. ii., 1. 68, p. 1 3 Vir. 1. 219, p. 1; Kam. and Vya. M^ 
ॐ Vir. 1. 219, p. 2; Kam. and Vya. M. * Vir. 1. 219,p. 2; Kam. and Vya. M. 
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mother. As to what Sankha says [viz.] :—'* The Sulka [perquisite] 
belongs to the bridegroom himself;? that must be understood [to relate: 
to] one dying previous to [the celebration of] her marriage. Here 
Yájüavalkya states specially [ch. ii, v. 146]:—“ If she die [after 
betrothal} the ‘gifts may be taken [by the bridegroom] after the 
expenses on both sides have been deducted.” The meaning is that the 
husband may take [back] if his bride be dead, what remains of the 
Sulka (perquisite) previously given, after [deducting] the expenses 
incurred by himself and her father. Ona certain point Baudháyana 
states a distinction :— The wealth of a deceased maiden may be taken 10 
equally by the uterine brothers; on failure of them, [by] the mother; or 
in default of her, [by] the father."'5 

The Sámpradáyikás (those conversant with usage) declare that this 
[text] relates to ornaments and the like presented by the mother's 
father and the like, at the time of gift by speech* to a girl [who after- 
wards] dies before [completion of] the marriage. 


ANANSAH (PERSONS EXCLUDED FROM INHERITANCE.) 


Yájüavalkya says [ch. ii, v. 140]:—'* An impotent person, an 
outcast, and his issue, one lame, & mad- 
man, an idiot, a blind man, and [a person] 20 
afflicted with an incurable disease, are [persons] not entitled to share, 
and are to be maintained."5 Tajjah, born of him, the outcast. 

"Those that regain, after division, virility or the other [absent quali- 
fications] by medicine or other [means] do receive their share, like a 
son born after partition. 

Manu [ch. ix., v. 201] [says] :—'* The impotent and the outcast are 
without a share; so are persons born blind and deaf; also a madman, an 
idiot, one dumb, and such as are destitute of a sense.  Nirindriyáh, 
fpersons] deprived of the sense of smell or the like. Nárada :—“ An 
enemy to his father, an outcast, an impotent person, and apayátrita, 30 
or one expelled, should not get a share [of the heritage] even if they be 
Aurasa (legitimately born sons); how then can a kshetraja (son by an 
appointed kinsman) [get under similar circumstances] ? 


Persons excluded from heritage. 


1 Mít. ch. ii, 1. 63, p. 2; Vir. 1. 219, p. 2; Kam. aud Vya. M. ? Vya. M. . 

3 Kam.; Vya. M.; Vir. 1. 219, p. 2. 

* This “ gift by speech," called Vág-dána, should precede the regular ceremony by 
a considerable period ; but at present this gift lias become quite formal, and is made 
only a few minutes hefore the sacrifice 

5 Vír. 1. 221, p. 1 ; Kam. and Vya. M 5 Vir. 1. 221, p. 2; Kam. and Vya. M. 
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. Persons afflicted with án obstinate and agonizing disease, idiots, 

the insane, blind and lame, are to be maintained by the 
के (8 family, but their sons ate entitled to take the share.! *Apaya- 

tritah [means] according to Madana, one outcast by kinsmen 
after ghatasphota (the ceremony of breaking a waterpot), or the like, 
for high treason or a similar crime. But properly it means one who 
goes across the sea in a vessel, or the like, to another quarter [of tho 
globe] for trading. Because, communion [with such a person] is 
forbidden in this Kali age by [the text]. ‘A dvija [one twice-born] 


10 who has passed the sea in a ship, should not be admitted [into tho 


20 


30 


40 


caste] even though he has performed penance [for it],"? and because 
ghatasphota* and excommunication arc not prescribed for enmity to 
the sovereign and the like. Sankha and Likhita [say] :—‘ Inheritance 
and oblations of Pindas (boiled rice) and water are withheld from an 
Apayátrita (a traveller'to a distant country)."* Vasishtha :—'* Thoso 
who have changed [tho domestic order] and entered into another are 
debarred from shares.” The meaning is the naisthika brahmachári 
(perpetual student), the Vánaprastha (hermit), and the yati (ascetic). 
Kátyáyana :—“ The son ofa woman married out of her order [among 
the sisters], as also he who is born of a Sagotra (one belonging to the 
same gotra or family), and an apostate from pravrajyd (or the last 
order) never obtain the inheritance.” Sagotrát means one begotten by 
a man on a wife married from the same gotra. Alramodhásutah | means] 
according to some, the Kshetraja, Kanina and such other [sons]. 
But properly [speaking], when a younger daughter has been married, 
whilst her elder sister is still unmarried, they are then both said to bo 


.akramodhá (or * married out of order’). If [the son] be of the same 


class as his father, his qualification for inheriting is declared by tho 
same [author]. “ But the son of an akramodhá (woman married out of 
order) may inherit when he belongs to the same class with his father, 
and so may the son of a woman belonging to a different (superior) 
class [but] married in [proper] order."? A son begotten even by a 
husband on a wife sprung from a higher class, cannot inherit, as said 
by the same [author]:—'' The son of a woman married to a man of 
an inferior class cannot inherit. Food and raiment are considered to 
be due to him, to the end [of his life] from his kinsmen."9 


1 Vir. 1. 221, p. 2; Kam. and Vya. M 

3 See the Nirnaya-sindhu, parichehheda 3, the first half, 1. 62, p. 2, where this 
text is cited as occurring in the Adityaparána, quoted in the Hemádri 

è A ceremony for severing relationship by breaking a waterpot 

* Kam.; and Vir. 1. 222, p. 1. The latter refers this text to Apastamba. 

* Mit. ch. ii., 1. 61, p. 2; Vir. 1. 221, p. 2; Kam. and Vya. M. 

* Vir. 1, 222, p. 1; Kam. and Vya. M 7 Sec page 49. 

5 Vir. 1. 222, p. 1 ; Kam. and Vya. M * Vir, 1. 222, p. 1; Kam. and Vya. M. 
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Ifthere be [other] sons endowed with good qualities, the -vicious 
one is not entitled to inheritance according to Manu [who] says [ch. 
ix., v. 214] :---/ All those brothers who are addicted to any vice are not 
entitled to inheritance’! Brihaspati:—‘ Though born of a woman 
equal in class, a son destitute of virtue is nnworthy of the paternal 
estate; it is declared to belong to those who offer funeral oblations to 
the deceased, and who are well behaved. A son relieves his father from 
creditors and debtors; consequently there is no use of a son who acts 
otherwise.”? 


These persons excluded from inheritance must however be main- 10 
tained during life by those who.take the inheritance; as Manu says 
[ch. ix., v. 202]:— But itis fit that the: wise, according to their 
means, should give food and raiment even to all [disqualified from 
inheritance] to the last, lest he who does not give become degraded.”s 
Atyantam [means] during life. To the same effect is the text of 
Yájüavalkya cited before, [viz.,] Bhartavydste-nirans-ukdh, (° Those 
excluded from inheritance are to be maintained.”) Those who have 
entered into another order as well as outcasts, and the sons [of botk] 
are not to be maintained. And so Vasishtha [says] :—“ Persons who 
have entered into another order are incompetent to take shares; 90 
so is an impotent person, a madman, or an outcast. Maintenance is 
to be given to the impotent and madmen.* Here the mention of two 
in respect of maintenance is [meant] as the exclusion of the other two. 
Devala :—‘‘ When the father is dead, an impotent man, a leper, 

a madman, an idiot, a blind man, an outcast, the offspring of an 
outcast, and a person wearing [a prohibited] sign are not competent 
to take a share of the heritage. Boiled rice and raiment are to be 
given to them, excepting the outcast.” Ling, one wearing a probi- . 
bited sign. Baudhéyana [says] :- Let the co-heirs support with food 
and raiment those who have abandoned popular customs, one blind, 80 
an idiot, an impotent person, one in distress, one afflicted with a 
disease, and persons doing prohibited actions, excepting the outcast 
and his issue.” According to Madana and others, one degraded 
from Sannydsa (the fourth order), and his sons also are not-to be 
maintained 

But the blameless sons of those excluded from inheritance do inherit, 
according to the text of Vishnu [which says]:—“ The legitimate sons 
of those alone [out of the persons excluded from inheritance] inherit, 
but not the sons born to a degraded man. The sons born after the 


3 Vir. 1. 222, p. 1; Kam. and Vya. M 3 Vir: 1. 222, p. 1; Kam. and Vya. M. 40 
* Vir. 17221, p. 2; Kam. and Vya. M 

. © Mit. ch. ii, 1. 61, p. 2; Vir. 1. 221, p. 2; Kam. and Vya. M. 
è Vir. 1. 221, p. 2; and Eam Kai 
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commission of the degrading act, or from a woman. of a higher class, 
cannot inherit. *Nor do their sons participate in the property 
# iu of their paternal grandfather"; and [further] according to the 
text of Yajiiavalkya [which says] [ch. ii., v. 141] :—“ But their 
blameless sons, whether legitimate or Kshetrajá (the offspring by a 
kinsman), are entitled to inherit.” 

Yájüavalkya prescribes a special rule concerning the daughters and 
wives of these [ch. ii., vv. 141 and 142] :-- Their daughters should 
be maintained until they are provided with husbands. Their child- 
less wives conducting themselves aright, should also be supported; 
but if they are unchaste, they should be expelled, and similarly those 
who are perverse"? According to Madana and others, in the case of 
unchastity, they should be expelled and not fed, [while] in the case of 
perverseness they should indeed be expelled, but maintenance is certainly 
to be provided for them. 


RECOVERY OF DEBTS. 
[Zinádánam.] 
‘Herein Brihaspati lays down [rules] for [regulating] a creditor’s 
Recovery of Debts. conduct. 

* A creditor should always lend either after securing a pledge of 
adequate value, a binding agreement, a surety, or a document, or 
before witnesses.”5 Bandha (a binding agreement) [means] an agree- 
ment by the debtor, such as—‘ As long as your debt is not discharged, 
so long will I not alienate, either by gift, sale, or mortgage, or in [any 
other] like [mode] this house, land or other [pledge].’ 

Lagnaka [means] a surety. The same [author] says :—* [That loan] 
which is increased to four times, or eight times, is termed kusida 


(usury) because it is exacted without compunction, from a kutsita 
(wretched) and sidat (distressed. )”* 


30  Kátyáyane [says}:— That interest above [the allowed rate] which 


40 


is promised by a debtor in a time of extreme. distress ought to be 
always paid by him; it is termed kérita [stipulated interest]. When 
any one pays interest from time to time, that [interest] is declared to be 
Shikhévriddhi [hair-like-increasing-interest]."5 Pratikdlam [means] by 
the day, month, or year., Yájiavalkya (ch. ii., v. 97 :—]'* An eightieth 
part [of the principal] is the monthly interest when a pledge has 
been delivered, otherwise it may be in the direct order of the classes, 
two, three, four, or five [per cent]. Anyathé [means] if there be 


1 Vir. 1. 221, p. 2; Kam. and Vya. M. ? Vir. 1. 222, p. 1; Kam. and Vya. M. 
* Vir. 1. 90, p, 2; Kam. and Vya. M. + Vir. 1. 90, p. 2; Kam. and Vya. M. 
* Vir. 1. 91, p. 1; and Kam. ° Vir. 1.91, p. 2; Kam. and Vya. M. 
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no pledge. [Says] Vyása:—'' Monthly interestis declared to be an 
eightieth part [of the principal]; if a pledge be given, a sixtieth part ; 
if there be [only] a surety ; and two in the hundred when there is no 
security."  Yájüavalkya [ch. ii, v. 88]:—'' [Borrowers] who travel 
through forests [should pay] ten, and such as traverse the, ocean 
twenty in the hundred.” Dadyuwh (shonld pay) is to be snpplied from 
the following sentence :— or all of whatever class should pay the interest 
stipulated by them"! 

Vishnu [says] :—“ In all the classes, if a person borrow money 
under a promise to repay it the next day, and not pay it with the desire 10 
of profiting himself, he shall pay interest from that date."? The in- 
terest on a yáchita (loan for use) is [thus] declared by Kátyáyana :— 

* He who having received a loan which he had solicited, goes toa 
foreign country without restoring it, must pay interest after one year. 
If a man having contracted an Uddhéra (loan without interest) does 
not pay, and when applied to, absconds to a [distant] country, that 
‘loan shall carry interest after three months. [A debtor] who, residing 
in his own country, does not pay on demand, shall be made to pay, 
however unwilling [he may be] interest? thereon thongh not‘stipulated 
[after the lapse of one year)."* 20 

Nérada :—“ There shall be no interest, in the absence of a stipulation: 
[to that effect] on things lent throngh friendship ; but interest will rnn 
after half a year even withont an agreement."5 Kátyáyana [says] :— 

** What has been lent throngh friendship shall bear no interest until it be 
demanded back ; but if on demand it be not restored, it shall bear interest 
at the rate of five in the hundred. Should a man, having bonghta . 
marketable commodity, go to another country without paying the price, — 
that price shall bear interest after three ritus (7. e. six months).* 
* && A deposit, the balance of interest, a commodity sold, and [the 
price of] a commodity purchased not being paid [or delivered] 80 
shall bear interest at the rate of five in the hnndred."5 

Nárada :—“ The price of a commodity sold, wages, a deposit, a fine 
inflicted, an improper gift, and a stake won in gambling, carry no inter- 
est without a special agreement.”? A’kshika, won in gambling; Avivak- 
shita, without special agreement.  Yájiiavalkya [ch. ii 44]:— 
** When a creditor does not receive back a loan tendered, it will from 
that time carry no interest if deposited with a- third person."? 


2 Vir. 1.91, p. 2; Kum. and Vya. M. 3 Vir. 1. 93, p. 1; Kam. and Vya. M. 


3 Kárita [means] interest, . : 
+ Mit. ch. ìi., 1. 18, p. 1 ; Vir. 1. 93, p. 1; Kam. and Vya. M ; 40 


5 Mit. ch. ii, 1. 18, p. 1; Vír. 1. 98, p. 1; Kam. and Vya. M 
- १ Vír, 1. 93, p. 1; Kam. and Vya. M 

7 Mit. ch. ii., 1. 18, 9. 1; Vír. 1:93 p. 2; Kam. and Vya. M. 

3 Vír. 1. 94, p. 1; Kam. and Vya. M. 
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Brihaspati :—* On precious metals, the iuterest may mako [thc debt] 
double; on clothes and the baser metals, treblo; on grain, quadruple; 
so also on edible. vegetable products, beasts of burden, and wool or 
hair.”! Sada [means] flowers, roots, fruits, &c. Vahya, [vehicles such 
as] bullocks, &c. Lavah, the wool of sheep, the hair of the chamari 
(Bos Grunniens), &c. As for [the text of] Manu [ch. viii., v. 151] :— 
** Interest on grain, edible vegetable products, on wool or hair, on 
beasts of burden, must not exceed five times the debts,"? it is a prohi- 
bition of sixfold or higher. interest. Kátyáyana says :—“ For gems, 
pearls and coral, for gold and silver, for [cloth made of the produce of] 
fruit, or of silk, or of wool, the interest stops when it doubles [the 
debt].”5 Kaitam, [cloth] produced by an insect, such 58 the poffa; 
dukila, tasari, &c. Vasishtha :—''Interest on copper, iron, bell-metal, 
iron filings, tin, and lead, makes the debt threefold only if long time 
have elapsed.” Vyása:—“ Interest increasing the debt sixfold is de- 
clared allowable on vegetables, cotton, and seeds."5 Kétyéyana :— 
* For all sorts of oil and spirituous liquors, for the different kinds of 
clarified butter, for molasses and salt, interest is known to be octuple.”® 
Vishnu :—“ On precious metals the highest increase [or interest] 
shall be double; on cloth, treble; on grain, quadruple; on fluids, 
octuple; on female slaves and beasts, their offspring shall be taken 
as interest." So, ‘Flowers, roots, and fruit, what is [sold] by 
weight the increase is eight-fold."7 

Narada :—“ Of interest on loans this is the paramount (rule), but the 
rate customary in the country where the debt was contracted may be 
different."8 Sérvabhauma, i.e. paramount or universal. And this 
relates to a debt doubled, or more than doubled by interest in a single 
transaction ; for if at a different time, a fresh transaction be entered into 
with a different person, or even with the same person with a less or 
greater [amount] and ihe like, in such a case, even the highest (allow- 
able) interest may receive addition. Soalso Manu [ch. viii., v. 1811] :-- 
* Interest on money received at once (not month by month, or day by 
day, as it ought) must never be more than double the debt (that is more 
than the amount of the principal paid st [one and] the same time)."9 
Butin any one transaction where it is realized at various times moro 
than the highest (allowable) interest may be levied according to 
Vijüánesvara [ Mit. ch. ii., 1. 18, p. 2] and the other Sdmpraddyikas. 

2 Vir. 1. 92, ७. 1; and Kam. 

3 Vir. 1. 92, p. 1; Kam; Vya. M.; and Mit. ch. ii., 1. 18, p. 2. 

* Vir. l. 92, p. 2; and Kam. * Vír.1. 92, p. 2; Kam. and Vya. M. 

* Vir. 1. 92, p. 2; Kam.; and Vya. M. These words read बजि instead of बीजेष, 
so as to include sugarcane. 


e Vir.1. 92, p. 1; and Vya. M. ‘Vir 1. 92, p.2 8 Vir. 1. 92, p. 2. 
? Mit. ch. ii., 1. 18, p. 2; Vír. 1. 92, p. 2. . 
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Brihaspati :—“ A‘dhi is a pledge, and is declared to be divisible into 
four kinds :—Moveable, immoveable, for custody [only], and for use,"! 
Nérada :-- A pledgeis that which is deposited, and is of two kinds, (one) 


to be released at a fixed time, and (the other) to be retained until pay- 
DI 


ment 
Hárita [says]:— A pledge must be preserved in the same state in 
which it was deposited, otherwise (the pawner) shall lose his interest, 
and in case of injury to the pawn, shall forfeit hisprincipal."5 Vyatikramé 
[means] the destruction of the pledge. YAajiiavalkya [ch. iL, v..59] :— 
“There shall be nointerest] if a pledge for custody be used or a pledge for 
use be damaged.”* क॑ Hápita means so injured as to be made 

* (e unfit for use. Kátyáyana :—“ He who employs on work an un- 


willing pledge withont the assent of thepawner, shall be made to: 


pay the profits of that work, or shall receive no interest." Karma-kára- 
yet [means] he shall employ; Karma-phalam [is] wages 
Yájfiavalkya (ch. ii., v. 59] :—'*[A pledge] spoiled, or destroyed, unless 
by the act of. God or the king, shall be made good [by the creditor].’’ 
Nuasitah means deformed [damaged.] Deyah [means] should be restored 
in its original state, Brihaspati :—'' A pledge being worn out by enjoy- 
ment, the principal is destroyed.” —Vyása declares that in the case of a 
pledge being destroyed, its value must be paid. “If gold or other 
(precious) thing shall be pledged, and lost by tho fault of the debtor," 
the creditor, on being paid the principal and interest of his loan, 
shall be made to pay the price of the pledge."? . Nárada :—“ If a pledge 
be destroyed, the principal itself shall be forfeited, unless the loss was 
caused by theact of God or ofthe king."? Mann [ch. vii., v. 144]:— 
“The [pawnee] iust satisfy the pawner by the payment of the price 
[of the loan] lest he shonld becomes thief of the pawn.’’!° 
Brihaspati :—'' If a pledge be destroyedby theact of God or the king, 
the debtor shall be made either to give[another] pledge or pay the prin- 
cipal with interest."!! Vyasa [says] :— If the pledge be destroyed by 
the actof Godorthe king, there is no fault of the creditor in any way,"!? 
Kátyáyana :—“ If withoutany fault or thecreditor, the pledge bedamaged 
or destroyed, the debtor shall be compelled to deliver another ; [as] he 
„is not exonerated from the debt."!5  Yájüavalkya [ch. ii, v. 60] also 
[says] :—'' Acceptance of the pledge is [requisite] for the completion of 


3 Vír. l. 94, p. 1. ? Mit. chiii., 1. 24, p. 1; Vir. 1. 94, p. 2; Kam. and Vya. M. 
3 Vir. 1. 94, p. 2; Kam. and Vya. M. * Vir. 1. 95, p. 1; and Kam. 
5 Vir. 1. 95, p. 1; and Kam. * Vir. 1. 95, p. 2; and Kam. 
? Grahitá or receiver is the term used. % Vir. 1. 95, p. 2; Kam. ° Id. 19 Id. ?1 Jd, 
23 Vir. 1. 95, p. 2; Kam. and Vya. M. 13 Vir. 1. 95, p. 2; and Kam. 
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the contract [of pawn]. IFit be lost, [even] when carefully kept, another 
must be, substituted, orthe creditor must receive the amount due to 
प्राणा. 

Nárada :—“ Pledges are declared to be of two kiuds, moveable and 
immoveable ; both are valid if there is [actual] enjoyment, but not 
otherwise."? Vasishtha also [says]:—‘‘In the case of several deeds 
being passed at the same timo with respect to one pledge, he who first 
got possession of it has a superior claim."5 ‘The same:—'If two 
creditors should, on the very sume day, come to take possessiou of their 


10 pledge, the rule is that it mnst bo equally divided and enjoyed by 


20 


80 


40 


them”? Kátyáyana:—" Should a man hypothecate the same thing to 
two creditors, the first hypothecation shall be recognized, and the 
pawner punished as for theft." 5 

Yájüavalkya [ch. ii, v. 58]:—** A pledge, not redeemed until the 
principal is doubled, is forfeited. That with a term of redemption 
fixed is lost on the expiry of that term; [but] a usufructuary pledge 
is never forfeited."9 , Brihaspati:—'* Gold being doubled, or in the 
case of a stipulated period, that period having expired, the creditor 
becomes the owner of the pledge after a lapse of fourteen days." 
Vy4sa :—“ After giving notice to the debtov's family, a pledge for 
custody may be appropriated when the principal is doubled; and so 
may a pledge for a limited period when that period is expired."8 Bpi- 
haspati :—“ When the debt is doubled by the interest, and the debtor is 
either dead, or has absconded, the creditor may attach his pledge, and sell 
it in the presence of witnesses."?  Yájiiavalkya [ch.ii., v. 61]:—“ A 
debtor shall becompelled to pay with interest a debtcontract on a charitra 
(friendly) pledge ; and to pay two-fold a debt contracted on a chattel 
delivered as an earnest."!? When a borrower, from his confidence in 
the lender, deposits with him a valuable pledge for a small considera- 
tion, or where the lender, from a [like] confidence in the borrower, 
advances à large sum on a pledge of small value, the transaction is 
said to bea charitra pledge; or charitra may mean the merit from 
ablution in the Gangd, &c.; and charitra bandhaka may be a contract 
where such merit is pledged. In this manner, in case of a charitra 
pledge of both species, the chattel [pledged] is not déstroyed even if 

the principal be doubled; the payment even of that double 
*&¢ amount must be made. Even in the caseof a pledge delivered 
as an earnest, it is not lost on the principal being doubled.* * 

1 Vir. 1. 96, p. 1 ; Kam. and Vya M. 

2 Mit. ch. ii., 1. 25, p. 1; Vir. 1. 96, p. 1; and Kam 

3 Vir. 1. 96, p. 1 ; Kam. and Vya. M. * Vir. 1. 96, p. 2; and Vya. M 

5 Vir. 1. 96, p. 2; Kam. and Vya. M. 5 Vír.1. 97, p. 1; and Kam. 

7 Vír.l.97;p.2; and Kam. ^ 8 Vír.1. 97, p. 2 ? [d 
19 Vir, 1. 98, p, 1; and Kam. 
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The’ same [ch. ii., vv. 62, 63]:—“ The pledge shall be restored to 
the debtor offering to redeem it, on pain of the creditor not 
doing so, being deemed a thief. Iu the absence of the creditor, the 
debtor may pay the debt to his kinsmen and take back his pledge ; 
or appraising it at its value at the time, may let it remain with the 
creditor, without interest"! The meaning is, if the creditor be not 
present, he [the debtor] may place the amount of his debt with 
interest iu the hands of some other person of the creditor’s family, and 
take back hispledge; or if he desireto pay the debtby selling the pledge, 
he may have it valued at the time aud leave it with the creditor with- 10 
ont interest.”  Brihaspati:—'* When land or other [property] has been 
enjoyed, aud more [than the principal] has accrued therefrom so as 
to cover the principal and interest, the debtor shall obtain his pledge.” 
YAjfiavalkya [ch. ii., v. 64] :—'* Whenever a debt under mortgage has 
become donbled by interest, then the pledge shall be returned, when- 
double the principal has been received ont of the prednco."? 


OF SURETIES. 
(Pratibhu.) 


Now, surety is of three kinds according to Yájiiavalkya [ch. ii., 

v. 53]:—“ Suretyship is ordained for 20 
appearance, for trust, and for payment."'5 
Pratyayah [means] the inspiring of confidence by saying “ this man is 
honest.” Brihaspati, again, mentions four kinds of sureties :—'' The. 
first says, ‘I will point him ont, the second ‘ this man is trustworthy,’ 
the third ‘I will pay this money,’ and the fourth ‘I will canse it to be 
paid’ Arpaydmi means ‘I will cause [the debtor] to pay it? "* Katy- 
áyaua :-- Three Paksha (fortuights) at the most should be allowed for 
the finding of the abscoudiug [principal]. If during that time the 
surety point him out, then he shall be absolved” ‘Three fortuights' 
are mentioned only as au example, meaning that so much time must 30 
be ullowed as is required [for the search]. 

Kátyáyana :—' If surety for the appearance of a debtor produce him 
uobat the time aud place [agreed on], he shall discharge what he is bound 
for, unless he was prevented by the act of God or the king.” — Niban- 
dhamávahet [means] shall pay the sum due to the creditor: Brihaspati :— 

** The two first ou failare of their engagement must pay the sum lent at 
the time stipulated. The two last, andiu their default, their issue, shall 


Sureties. 


1 Vír.1. 98, p. 2; Kam. and Vya. M. 2 Vir. 1. 99, p. 1; Kam. and Vya. M. 
3 Vir. 1. 99, p. 2; Kam. and Vya. M. * Jd. : 

- B Mít. ch. ii., 1. 24, p. 1; Vir. 1. 100, p. 1; Kam. and Vya. M. : 40 
* Vir. 1. 100, p. 1. l 
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/[símilarly] pays when sued."! Kétyéyana:—“ The debt of suretyahip 
need on no account be paid by the grandsons, but must be made 
good by the son, without interest."? Vyasa :—‘ A graadson shall pay 
without interest the debt of his grandfather, and so shall a son the 
debt ofsuretyship by his father; (with respeet to the debt of the 
latter kind] the grandson and the great grandson should not be 
made to pay, such is the conclusion."3 [The substance is that] the 
grandson shall pay only the principal of the debt of his grandfather ; 
and if that debt be of suretyship, then even the son shall pay it 
similarly. This would be so only if the suretyship were entered into 
without receipt of wealth. In the case of suretyship undertaken after 
receipt of wealth, the son as well as the grandson shall pay it [the debt] 
with interest. And, moreover, Kátyáyana [declares] :——“ Should a man 
become surety for the appearance of a debtor, on receipt of a pledge 
from him, his son shall be compelled to pay that debt even without 
assets from his father.”* 


Yájüavalkya [ch. ii., v. 55]:—'* When there are more sureties than 
one, they shall pay the debt proportionately. But when they are 
bound severally, the payment shall be made [by any of them] as the 
creditor pleases.  Ekachchháyá [means] the condition made by each 


- severally, that he will pay the whole [debt]; in the case of sureties with 


such an agreement some one of them shall pay according to the cre- 
ditor's demand. It must hence be understood that, in the case of a 
compact of each to pay his share, payment shall be made accordingly." 
Kátyáyana:—'* Of sureties jointly ‘and severally bound, any one of 
them that is found may be made to pay. If he be absent in a foreign 
country, then his son shall be made to pay the whole; but if he be 
dead, his son shall pay according to his father's share."9 Pitransdt 


l means in proportion to the father's share [of the debt guaranteed]. 


80 


40 


Yájüavalkya also [ch. ii, v. 56]:—'' When a surety has been 

made* to pay publicly a debt to the creditor, the debtor shall 

* ६९ be forced to repay double the sum to the surety.”  Brihaspati- 

“ Should a surety, being harassed, pay the debt for which he 

was bound, he shall be entitled to receive twice thà sum from the 
debtor, after the lapse of a month and a half."? 


? Vir. 1. 100, p..2; Kam. and Vya. M. 3 Vir. 1. 100, p. 2; and Kam. 
3 Vir. 1. 100, p. 2; Kam. and Vya. M. 

* Mit. c ‘ ii., 1. 22, p. 2; Vir. 1. 101, p. 1.; Kam. and Vya. M. 

s Vir. 1. 101, p. 1; Kam. and Vya. M. 

* Mit. ch. ii., 1. 23, p. 1; Vir. 1. 100, p. 1; Kam. and Vya. M. 

1 Vir. 1. 101, p. 2; Kam. and Vya. M. 
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OF RECOVERY OF DEBTS. 


BRinagrahanam 
Brihaspati:—“ A debt admitted by the debtor, may be recovered 
from him by remedies like mild remon- 
strance, conciljatory advice, circum- 
.vention, violent compulsion, and confinement at home."! Prati- 
pannam [means] assented to by the debtor. _Upakramaih [means] by 
means of remedies. The same author thus explains the [said] re- 
medies:—‘ When a debtor is made to pay by the advice of friends or 
kinsmen, by mild remonstrance, by constant following, or by entreaty, 10 
that mode of recovery is said to be consorant to equity. Whena 
creditor with an artful design borrows anything of his debtor, or 
withholds a thing deposited by him, and thus compels payment of the 
debt, this is called circumvention. It is called violent compulsion when 
a debtor is tied and taken to the house [of the creditor], and is made to 
pay his debt by beating and such other means. When a debtor is forced. 
to pay his debt by the tying of his son, wife, and cattle, and by the door- 
way being obstructed [by the.creditor], then is dcharitam (confinement) 
[said to be used]."? Anugama [means] following. Préyah [means] 
importunity. - Anváhilam [means] an ornament or some such thing 20 
given to one to be handed over to another. With regard to the appli- 
cation of these remedies, Kátyáyana says :—“ Let a creditor procure 
payment from a king, master, or a Bráhmana by mild expostulation 
alone; from a friend or heir, by circumvention alone. Bhrigu ordains 
that traders, cultivators of land, and artizans must be made to.pay 
according to the custom of the country; while violent compulsion 
may be used in the case of the wicked [debtors]."5 The same [author 
adds] :—“The debtor may be [dragged before] an assemblage of 
people, and [there] restrained until he pay the debt, according to 
the custom of the country.”* The same [author] forbids the restraint 80 
of [a debtor] confined in respect of evacuations:—''If [one] con- 
fined should need the voiding of urine or fæces, he should be followed, 
or should furnish a security."5 Nibandham [means] a son or the like 
[as a hostage] in lieu of himself. 

The same [author] adds that the confined [debtor] should be set free 
for meals on receiving a security for his 
[the debtor's] appearance :—“If he has 
furnished security, he should be released every day at: the hour of meals 
and at night [while] the security remains in custody. He who cannot 

r will not tender a surety for appearance, should be confined in jail -or 40 
[in the custody of] guards. A venerable, trustworthy, and virtuous 


HE 


Recovery of debts. 


Security. 


2 Vir. 1. 103, p. 1; and Kam. ३ Vir 1. 103, p. 1; Kam. and Vya. M. 
3 Vir. 1. 103, p. 1; and Kam. * Vir. 1. 103, p. 1. - * Vír. 1. 103, p. 2. 
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man should not be confined in jail; [but] may be released without a 
surety, or with a surety [taken], or on his oath."! Na vd éérayct [means] 
does not offer. Chérake [means] in a house of correction. Rukshinah, 
&c. should be made over to guards. Prétyayikah, trustworthy. 
Brihaspati [says] :-- The creditor may [either) recover a debt, the 
interest on which has ceased [owing to] the limit having been exceeded, 
or [he] may obtaina writing allowiug compound interest."? * Purndva- 
dhau [means] when doubling or the like has taken place. Hence the pos- 
sibility of interest ceasing. Udgrdhayet should take. Chakravriddhi 
[means] the calculation of interest on the interest added tothe principal. 
Nérada (says) :—'* If owing to adverse times a debtor should be dis- 
abled, he should be made to pay (by instalments] from time to time, ac- 
cording to his ability as he improves."5 Manu [says] [ch. viii, v. 
177] :—~ The debtor, if of an equal or a lower class, shall pay off the cre- 
ditor by [personal] labour ; but if of a higher class shall pay it little by 
little.”+ As for [the text of] Yájüavalkya [which says] [ch. ii., 


+30 v. 48]:%--/ A disabled [debtor] of an inferior class should be 


20 


..80: 


made to-work for [the payment of] his debts; a disabled Bráh- 
mana, however, should be made to pay gradually, according to his 
ability ;"5 the word Bráhmana [here] refers to one of a superior class 
The same adds [cb. ii., v 40] ** [A creditor] recovering an acknow- 
ledged debt will not be liable to the blame of the king; [and] if the 
debtor should complain to the king, he should be fined and made to 
pay the debt."9 — Brihaspati [says] :— This is the law in regard to an 
acknowledged [debt] ; a [debtor], denying [his liability], shall be made 
to pay on proof by writing or witnesses. In a doubtful case, [the 
debtor], who claims an adjudication, should on noaccount be restrained 
[for], he who restrains one who deserves no restraint, becomes liable 
to fine according to law.”’  Asedhah means restraint under royal 
orders. The same :— That debtor is termed Kriydévadi (one claiming 
adjudication), whé. says ‘I will pay what may be found to be justly 
due.’ 2५ Kábyáyana:—' A creditor who harasses a debtor claiming 
adjudication, shall forfeit his claim and pay an equal fine.”  Brihas- 
pati:—‘‘In [the case of] a contested claim, whoever proceeds [to 
recover his debt himself] without reporting [the matter]to the king, 
shall be seized and punished; and his claim will not succeed.^"!9 


. Yama :— A solvent debtor, who does not pay-through wickedness, 


40 


shall be made to pay [his debt] by the king who shall also take [a 


2 Vir. 1. 103, p. 2; Kam 3 Vir. 1. 104, p. 1; and Kam 

s Vir. 1. 104, p. 2; and Kam * Vir. 1.104, p Kam.; Mit. ch. ii., 1. 19, p. 2 
* Vir. l. 104, p. 2; and Vya. M e Vir. 1. 103, p. 2. 

1 Vir. 1. 104, p. 1; and Kam 5 Vir. 1. 104, p. 1 


? Mit. ch. ii, 1. 19, p. 15 Vár. 1. 104, p. 1 ; and Vya. M. 
10 Id 
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fine of] double the amount.” Yájñavalkya (ch. ii., v. 42]:—“ The 
king shall make the debtor pay to him ten in the hundred of the 
awarded [claim]; and the successful creditor to pay five in the hun- 
dred.”!  Daéakam [means] with an excess of ten; in other words, the 
tenth and the twentieth share. The sense is that those shares belong 
to the king, aud the rest to the creditor. The levy of a tenth [share] 
‘refers to a poor [debtor]. Nárada lays down a special rule in regard 
to a wealthy [debtor] :—‘‘A debtor who being wealthy does not pay 
through wickedness, shall be made to pay [his debt] by the king who 
shall [also] take [a fine of] twenty [in the hundred]."? Vinsakam 10 
means twenty in the hundred. 

Yájüavalkya states the order [of payment] in the case of more 
creditors than one coming to claim at oue aud the same time [ch. ii., 
v. 41]:— A debtor shall be made to pay his creditors in the order of 
loans,? after discharging [those of] a Bráhmana and afterwards to the 
king.”  Kátyáyana quoted in the Viváda Ratnákara says :—' If there 
are many debts at once, that which was first contracted shall first be 
paid after those of the king or a Srotriya (a Bráhmana learned in the 
Vedás). In the case of [contracts] written on the sume day, the debt 
the payment, the balance and the interest should be equal. Inall other 20 
cases [the payment shall be] according to the order of time. He who 
proves thata certain thing was purchased [by the debtor] with his 
loan, shall be entitled to payment from the debtor, and not otherwise.” 

Yájüavalkya [ch. ii., v 93] :—'* The debtor shall write the sums paid 
by him [at several times] on the back of the document, or the creditor 
shall give an acknowledgment in his own hand.” Nárada [8898] :--- 
* When a debt is liquidated, [the creditor] shall pass a deed [of 
acquittance], or in its absence make a [public] acknowledgment. There 
will thus be a mutual acquittance of both the creditor and the debtor." 
Pratisravah [means] a deed of acquittance declaring satisfaction [of the 30 
debt}.  Kátyáyana states the evil results [ensuing) to a debtor on the 
nonpayment of debt :—“ He who having obtained a debt or the like does 
not repay it to the creditor, shall be born agaiu (to be] a slave, servant, 
wife, or & beast [of burdeu] in the house of the latter."9 Uddharah 


Y Vir. 1. 111, p. 1; and Vya. M. 2 Vír l. 111, p. 1; and Vya. M. 

* If of the same class, to be paid in the order of loans ; if of different classes, then , 
according to the order of classes ; Vir. 1. 105, p. 1. 

* “The king" stands here as illustrative of the Kshatriya class; Vir. ]. 105, p. 1. 
. ° Vir. 1.105, p. 1; and Kam. * Vir. 1. 110, p. 1; and Vya. M. 

7 Vir. 1. 110, p. 1; and Vya. M. 40 

8 If Prattéravah means a document, its use as an alternative to a Lekhya or writing 
seems tautological, The Viramitrodaya makes Pratisravah mean a public verbal 
acknowledgment, which seems to be more correct. See Vir 1. 110, p. 2: see likewise 
Amarakoás, ch. i., sec v., v. 5. : 

® Vir. 1. 110,.p. 2; and Vya. M. - 
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[means] debt. By [the use of the word] ddi (et cetera), a [gratuitous] 
loan and a deposit are [meant to be] included. Désah [meaus] a born 
slave. Bhrityah [means] one purchased fora price. Nérada [says]:— 
* The debt or loan which the debtor does not repay [even] on 


. demand shall multiply till it reaches to a thousand millions. On that 


10 


amount having been reached, [the debtor] suffering [the consequences 
of] that act ‘shall in each* [successive] birth be a horse, an ass, 
* a bullock, or a slave.’!  Pratigraha means [that which was] 
promised to be given. Even Vyása:—'' lf an- ‘ascetic or an 
agnihotri (the keeper of a perpetual sacrificial fire) should die in debt 
[the merit of] those austerities or that worship of the fire will belong 
to the creditor"? 


Brihaspati says :-- The sons should pay the debt of their father when 
proved, as [though it were] their own; the debt of the grandfather 
should be paid without interest, the sons of grandsons need not pay." 


"Yájüavalkya [ch! ii., v. 50] :—* When the father is abroad, dead, or 


20 


immersed in difficulties,* his debt, proved by witnesses if dispnted, 
should be paid by the son and the grandson.”  Nárada states that the 
debt should be paid by a son and the like who is twenty years old:— 
“When the father, the father's brother, or the eldest brother have gone 
abroad, the son shall not [be made to] pay before his twentieth year.’ 
Kátyáyana:—''The debt [contracted] by the father, who though living 
is afflicted with a disease, or has remained away from his country, shall 


— be paid after the twentieth year." The word Proshita is illustrative 


even of one dead. For the same reason Vishnu [says]:—“ When the 
borrower is dead, or becomesa Sannydsin (a religious anchorite), or has 


lived abroad for twenty years, the debt should be paid by his sons 


80 


40 


and grandsons.” Nirada:—“ On the death of the father, the sons, 
whether separated or united, shall pay his debt according to their 
shares, or he who succeeds to’ the charge [of the family affairs]."? 
Kátyáyana :—“ While the father’s debts remain [unpaid], the son shall 
not take the wealth of the father, which should be made over to the 
ereditor; where [the father dies] without wealth, the son should be made 
to pay."!9 The term dravyam is to be construed with rite, [so that] 
the meaning is ‘without wealth.’ Brihaspati [says]:—‘‘The father's 
debts must be first paid; and then those of himself; the grand- 


2 Vir. 1. 110, p. 2; and Kam. 2 Kam. and Vya. M. 3 Vir. 1. 105, p. 2. 
* Vijňáneśpara explains vyasanábhipluta as one afflicted with an incurable disease; 
Mitákshará ). 20, p. 2; so does Viramitrodaya 1. 106, p. 1. 
७ Vir. L 105, ७. 2 amd Kam. ° Mit.ch.ii., 1. 20, p. 2; Vir. 1. 106, p. 1; and Kam. 
1 Vir.-}. 106, p. 1; Kam. and Vya. M. s Vir. 1. 106 ;and Kam 
Mit. ch: ii., 1. 20, p. 1; Vir. 1: 105, p Kam. and Vya 7॥ 
19 Vír.1. 106, p. 2; und Vya. M 
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father’s debts should be paid before both. This is the manner in which 
debts should always ke paid."! 

Yájüavalkya [ch. ii., v. 47] :—“ The son shall not pay the paternal 
[debts! contracted for wines, lust and gambling, or due on acconnt of 
the unpaid [portion] of a fine or a toll, or [on account of] an idle pro- 
mise."? Brihaspati [says] :-- The son shall not be made to pay [the 
debts due by the father] on account of wines, dicing (gambling), idle 
promises, promises made under [the influence of] lust or anger, surety- 
ship, and the unpaid portion of a fine or a toll.”> Usanas [says] :— 

The son need not pay the fine, or the balance of a fine, a toll or the 10 
balance of a toll, or [any debt of the father] which is not proper."* 

Y4jfiavalkya mentions the order of those [who are] bound to pay 
the debts [ch. ii, v. 51]:—“ He who has received the estate or the 
wife [of the deceased], should be made to pay his debts; or failing 
them, theson who has not received an inheritance (ananydérita). In the 
case of a sonless [deceased], those who take the heritage [should be 
made to pay]."* Rikthagraha means one who takes the wealth [of the 
deceased] [either] justly, because his son, though living, is [laboring 
under] impotence or [other] similar disqualification ; [or] unjustly 
[because there exists a son] without [any] defects. :Yoshidgráha 20 
[is] one who similarly takes the wife of another. Ananydéritadravya- 
tvam (absence of the receipt of inheritance) is possible in two ways, 
because the negation [here spoken ofj may either refer to property 
which belonged [at one time] to another or to property merely. [The 
sum and substance is] :—Here (i. e. among those bound to pay debts) 
he who receives the estate is the first; failing him, the taker of the wife 
failing him, a son [who has] received no inheritance; failing him, the 
son's son to the extent of the principal; failing him the rikthinah, 
i. e. those who take the estate, such as the son of son's son, wife, the 
danghter, or the like. When no inheritance has been received, the 30 
son of son's son, wife, or the like, need not pay [the debts]. The 
receipt of assets howsoever small will entail the repayment of debts 
however large. [The liability] cannot be limited to [the receipt 


2 Vir. 1. 106, p. 2; Kam. and Vya. M 

2 Vir. 1. 106, p. 1; Vya. M. and Kam. The Mit. considers a gift to jugglers, singers, 
and dancers, wrestlers, quacks, spirit sellers, as “ idle promises 

3 Vir. 1. 106, p. 1 

* According to Vir. debts for wines and spirits are improper debts-(1. 106, p. 1); 
Mit. ch. ii., 1. 20, p. 1; and Kam 5 Vir. 1. 106, p. 2; Kam. and Vya. M 

5 This passage stripped of its verbosity means that absence of heritage is possible, 40 
either on acconnt of a disqualification in the heir, or on account of the father’s pro- 
perty, if he left any, having unjustly passed into other hands 

7 This seems to be inequitable ; and is not supported by the Mitákshará and other 
authorities. As regards the Bombay Presidenoy Mr. White's Act (Bombay Act VII 
of 1866) has now settled the question 


० 


10 


20 


114 Lc. v, s. 1v, 17—20. 


of | equal or larger assets.* Another meaning of the last páda 
* sR (quarter of the verse) is that in the case of a sonless creditor, his 

heirs, who succeed to his estate, such as the wife, the danghter, 
and the rest, may recover [the debts] from the debtors of their hus- 
bands, and the like [respectively]. Vishnu [says] :—** The debts [of a 
deceased], whether with or without a son, shall be paid by the re- 
ceiver of assets"!  Brihaspati [says] :—‘ In the absence of a receiver 
of assets, he who takes the wife would be similarly [made to pay]."? 
Kétyéyana [says] :—“ The son shall be made to pay the debts [of his . 
father] when he is not afflicted [with any disease], is solvent aud of. 
age; but not otherwise. The taker of the assets shall first [be 
made to} pay; after him the son; in tbe absence of a son, or in the 
case of the son being indigent, the taker of the wife."5  Nárada 
[says]:-—'' If the wife with the [family] wealth and her offspring 
should seek [the protection of] a stranger, he should pay the 
debts of her husband, or else give her up."*  Kátyáyana [says] :— 
** The debt [contracted] by drunkards and the like having no wealth 
or issue, shall be.paid by the paramours of their wives.”  Nárada 
[8898] :---* Of the successor to the wealth, the taker of the wife, 
and a son, he who takes the wealth shall pay debts. The son (shall 
pay] in the absence of the takers of the wealth or the wife; and the 
taker of the wife in the absence of a successor to the wealth or a son."5 
The meaning of the last Péda (quarter) is that the taker of the wife 
shall pay the debt in the absence of the successor to the wealth and of 


. a son; as [mentioned] in the aforesaid text of Yájfiavalkya. Kátyáyana 


80 


40 


[8898] :-- Bhrigu says that debts contracted for family [purposes], 
though without authority, by the slave, wife, mother, pupil, or son of 
one who has gone on a distant journey, shall be paid.” Yéjfiaval- 
kya fch. ii, v. 46]:—'' A woman need not pay the debts of her hus- 
band or son ; nor the father those of his son, nor the husband thóse of 
his wife, unless contracted on account of the family.”  Kátyáyana 
[says] :—‘ That which has been promised or accepted [by ratifica- 
tionj."?  Nárada [says] :—“ The debt contracted by a son in distress 
shall be paid by the father.” 'Yájüsvalkya [ch. ii, v. 48]:— 
* Among herdsmen, vintners, dancers, washermen, and hunters, the 
husband shall pay the debts of his wife; because his livelihood deperids 
upon her"? The same (ch. ii, v. 49]:—‘ A woman shall pay the 
debts agreed to by her, or contracted by her jointly with the 
husband, or by herself alone; she shall pay no other debts.”!° A 


1 Vir. 1. 106, p. 2 3 Vir. 1. 106, p. 2. 3 Vir. 1. 108, p. 2. 
* Vir. 1.107, p. 2 ; Vya. M. ; and Kam. 3 Vir. 1. 108, p. 1; Kam. and Vya. M. 
* Vir. 1. 109, p. 1; Vya. M. १ Vír. 1. 109, p. 1. $ Vir. 1. 109, p. 1. 


? Vir. 1. 109, p. 2. 1० Vir, 1. 109, p. 2. 


0. V, 8. 1४, 20; c. v1, 2. ] 115 


woman taking the heritage shall pay [even those] debis [that have not 
beenj-agreed to [by her] ; [for] Kátyáyana [says] :-- A. wife who’ has 
been addressed by her dying husband [thus:—]*you shall pay.[my] 
debts,’ shall be made to pay, though unwilling, if she has. wealth with 
her. Nérada [says]:—' If a woman having male issue, but no pro- 
perty, forsakes her son, and lives with another, her son shall: pay all her 
debts."? This refers to [the case of]a son who has obtained an inherit- 
ance. Narada [says] :—‘ A debt contracted for the family, before 
partition by a father's brother, brother, or mother, shali be paid by all 


the co-parceners."* Nérada says iu regard to the payment of debts 10 


where the creditor and his sonsor the like do not exist :—“ Whero a 
Bráhmapa$ creditor as also his descendants are no more, the debts due 
to him should be paid to Sakulyas (persons of the same gotra or gens), 
and in their absence to the Béndhuvas® (cognates). If neither Sakulyas 
nor Bandhavas exist, then [it] should be paid to Bráhmanas, and in 
their absence, it should be thrown into the water." Prajipati also 
[says] :—‘ On failure of the Bandhus, [the debts] should be given to 
Bráhmanas, or should be thrown into the water. [For] what has been 
thrown into the water or fire serves [the thrower] in the next world.”7 
When after [the amount of] a debt has been thrown into the water 
or the like, the creditor returns, he shall of course have [his due]. 


* 9% * OF DEPOSITS. 
[Nikshepa.] 

Nérada [says] :—'* Where one bails his goods to another in confidence 
[and] without suspicion, that is termed by the wise a Nikshepa (deposit), 
[which is] a head of law. That is said to be an Upaænidhi, which is 
made over uncounted, unseen, and under seal, und that Nikshepa [which 
is made over] after describing it."? Brihaspati [says] रा“ The merit of 
preserving a deposit is the same as that of giving gold, inferior metals, or 


clothes, or of protecting one who beseeches protection. The very thing 80 


bailed should be returned to the very bailor and in the same manner [as 
. bailed]; it should not be handed over to a near kinsman [of the bailor}.”9 
Nyása [means]a deposit. Pratyanantara is a near kinsman of the bailor. 


१ Viramitrodaya 1. 109, p. 2, makes this text clearer. > — ? Vir. 1. 109, p. 2. 

3 Not from her, but apparently from the father. * Vir. 1. 110. p. 1. 

* The word Brahmana in the text is illustrative of every creditor: see Viramitro- 
0999, 1. 110, p. 1. न 

5 The term Bandhava is not here used in its technical sense, because the mother's 


brother (who is not one of the technical Basdhws) is included in this text by the 
40 


Viramitrodaya 1. 110, p. 1 - 
7 Vir. 1. 110, p. 1. — * Mit. ch. i., 1. 46, p. 1 ; Vír. 1.111, ७950, and Vya. M 
° Vir. 1. 112, p. 1; Vya. M. and Kam 
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Manu [ch. viii., v. 191] :—“ He who restores not a deposit, or he who de- 


‘mands what was not bailed, shall both be punished like thieves, or shall be 


made to pay a sum equal [tothe sum bailed]."'  Brihaspati [says] :—‘‘ If 
the' bailee destroy the deposit owing to his particular negligence, or 
refuse to return it or. demand, he shall be made to pay that [7. e. its 
value] with interest."? Bheda means [difference in the] care [be- 
stowed] upon his own property [and a deposit] Hence no blame of 
negligence attaches to the destruction [of the deposit] [if] along with 
that, bailee’s ‘property should be destroyed. "Yájüavalkya [ch..ii., 


10 v. 67]: —* [The bailee] making his living without authority [by the use 


|. 20 


of the deposit] shall be punished, and made to pay it with interest."5 
Ajivan means bs living by using [it], or letting it out at interest. 
Udaya [means] interest, in regard to which Kátyfyann mentions a 
special rule :—\‘ A. deposit, the balance .of interest, [the commodity] 
sold, and [the price of] a thing purchased, not being paid on demand 
shal] bear interest at five per cent."* Manu [ch. viii., v. 192] :—“ The 


‘king shall fine a depositary of a Nikshepa (an ascertained deposit), 


ina sum equal fto the value of the deposit], much. more so that 
of an upanidhi (am unascertained deposit), if hé should deny the 
deposit."5 Brihaspati [says]:—'' There is no fault [of the depositary] 
if the deposit be destroyed along with [some] effects [of the depositary] 
by the act of God or theking."5  Yájriavalkya [ch. ii., v. 66] :-- That 
which has-been removed by [an act of] the king, or God, or thieves, 
Shall not be caused to be restored.”? Manu [ch. vii, v. 186]:—“ He 
who, by his own free act, restores [a deposit] to the next [kinsman] of 
the deceased, shall not be harassed by the king or by the kinsmen of 
the bailor.” Pratyanantara [means] the nearest. The meaning is “hé 
shall not be. harassed with .a demand of more in the absence “of . 
proof.” Brihaspati dictates the whole of this law of deposits in regard 


80 to other [transactions] :—* This same law applies in the case of Anváhita 


40 


(a bailment for delivery), yáchitaka (a loan for use), a bailment with an 
artist, a pledge, and a person surrendering himself “for protection.” 8 
Anváhita is [something] handed over to another after saying ‘a par- 
ticular person deposited. this with me ; and you shall deliver this to 
him.’  Yáshiwis an ornament or the like borrowed on occasions of 
marrigge or\such other [ceremony] for show Šilpinyása is [some- 
thing] made over to a goldsmith or the like for [being made into] an 
éarring or the like. Nérada also [says]:—'' This same law is laid 


, १ Vír. 1. 113, p. T. ? Vir. 1. 112, p. 2; Kam. and Vya. M. 
* Vír. 1. 112, p.'2; Kam. and Vya. M 
* Mit. cb. ii, 1. 26, p. 2; Vir. 1. 112, p. 2; Kam. and Vya. M. 
5 Vir. 1.1013, p. 1 ; and, Vya. M 5 Vir. 1. 112, p. 1 ; and Vya. M. 
1 Vir. 1. 112, p. d ; and Kam. 5 Vir. 1, 114, p. 1 ; and Vya. M. 
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down in the cases of Yáchita, Anváhita, a deposit with artists, a Nydsa 
(bailment), and Pratinyasa qa rebailment).”!  Pratinyása is bailment 
of an object which itself was bailed by the owner. Ké&ty4yana ordains 
the restoration [of a deposit] by an artizan, in some cages, even 
when it has been destroyed by an act of God T the king :—“ An artizan 
who [having undertaken] to prepare [a thing] by a certain time, 
keeps it beyond that time, shall be made to restore his deposit even 
if destroyed by an act of God or the king."?  Nárada [says] :— 
* A garment when once washed loses one-eighth of its value, when 
washed twice one-fourth, when washed thrice one-third, and 10 
* ७४ when washed four times one-half of its value.* After half the 
. value is lost, one-fourth of the value will be reduced [for/ 
every further washing].”5  Yájfiavalkya [ch. ii., v. 288] :—'*A washer- 
man wearing the garments of another shall be fined three Pands ; 
and in cases of a sale, hiring out, pledge, or a loan on request, [shall 
be fined] ten Panás."*  Avakraya is a loan to another on hire. 
Adhénam is pledging. The. same [author] states the rule about the 
reduction of metals other than gold, when heated in fire [ch. ii, v. 
178] :— Gold is not reduced by fire; silver loses two palas in the. 
hundred; tin and lead, eight ; copper, five; iron, ten."5 In the case 20 
of & loss to a greater extent of silver or other metals, the gold- 
smith ora similar artizan should. be punished. The same [author] 
speaks of an increase [in weight] when yarn has been supplied 
to workmen [ch. ii, v. 179]:—“ In the case of woollen and 
otton yarns the-increase is ten palas in the hundred ; [so] in [cloth of] 
middling quality, five; and in [cloths of] fine quality, three [palas].”® 
The same author speaks of reduction in certain cases [ch. ii., v. 180] :— 
‘cA reduction of a thirtieth part is allowed in embroidered cloths and 
_cloths made of hair. There is neither an increase nor a decrease in 
the case of silken cloths or barks.””’ Kérmika means a cloth upon 80 
which figures like the Svastika are worked by different yarns.9 The 
same [author] *speaks of the freedom from blame of an artizanin the 
case. of loss or refusal to return the bailment on demand before 
the stipulated time. “In ‘the case of [loans taken] for a particular: 
purpose or [for a particular] time, if a demand is made before the.pro- 
per time, and [the deposit] is not returned [accordingly], [the bailee] 


3 Mit. ch. ii, 1. 27, p. 3; Vir. 1. 114, p. 1; and Vya. M. Both the Mitákshara 
and the Víramitrodaya interpret Pratinydsa as a mutual bailment 

3 Vir. 1. 114, p. 1 3 Vír. L 115, p. 1 and Vya. M * Vir.1.115 p. l. 0 

5 Vir. 1. 115, p. 1; Kam. and Vya. M. ` 5 Vír. l. 115, p. 1; Kam. 40 

* Vir. 1. 115, p. 1; Kam 

* Vijüánefvara (Mit. ch. ii., 1. 72, p. 1) adds ‘ colored’ before * yarns. z 

१ Vír. 1. 114, p. 2, refers this to Yáchitaka and not to Silpinydsa, and both Kamal- 
ákara and Madhava agree with this view. 
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shall not be compelled to restore {it].’! The reverse of this is laid 
down by thé same [author]:—“ A bailee who does not restore [the 
deposit] even on demand after the purpose has been served, or the 
[stipulated] time has expired, shall pay the value [of the deposit] if it 
is lost or taken away."? The same author [says] :—‘ He who having 
obtained a loan for use does not restore it on demand, shall be compel- 
led to return it, and fined if he does not do 80.75 


SALE WITHOUT OWNERSHIP. 
[Asvámi-vikraya.] 

10  Vyása:—' When the wealth of another, whether borrowed for use, 
bailed for delivery, or stolen, is sold in the owner's absence, that [sale] 
is a sale without ownership.” Kátyáyana:—'' A sale, a gift, or a 
pledge made without ownership should be rescinded."* Asvdémi, with- 
out an owner, is a word by itself and is an adverb. Nérada:—“ An 
open purchase by a purchaser is pure; a purchase made in secret is a 
theft. A purchase made from a slave who has no. authority from his 
master, or secretly from a bad man, [or] at a very low price, [or] at an 
unusual hour, becomes affected by that contamination.” Taddoshah 
(that contamination) [meaning] the thief's contamination. Yájiüa- 
20 valkya (ch. i., v. 171]:—“ Proof ofa thing lost [or stolen] must be 
. made [by the owner] by evidence of title or by possession; otherwise 
on failure of proof, he should pay the king a fine equal to a fifth part."6 
Panchabandha [means]* a fifth share of the lost property. 
* ७५ When the evidence given by the witnesses adduced by the loser 
is contrary to his claim, he should be fined in double the 
amount of the lost property, as Vyása says :—“ If the plaintiff prove 
not his lost thing by witnesses, he should be compelled to pay twice 
its value as fine, and the purchaser is entitled to the thing." He 
also lays down the course to be pursued by the purchaser :—“ If the 
80 seller is produced, the purchaser is by no means to be condemned, for 
then litigation is [to be carried on] between the owner of the thing 
lost and the seller.”®  Brihaspati:—'' When the seller has been 
produced and has been condemned in the law-suit, he should [be 
made to] pay the price to the buyer and a fine to the king, and to 


* Vir. 1. 214, p. 2; Kam. and Vya. M.; Vir. and Madhava refer this to Kátyáyana. 
® Vir. 1.114, p. 1; Kam. and Vya. M.; where this is referred to Kátyáyana. 
S Vir. 1.114, p. 2; where this is referred to Kátyáyana. 


* Vir. 1. 115, p. 2. 5 Vir. 1. 115, p. 2; Kam. ; Mit. ch. ii., 1. 69, p. 1. 
o Vir. i. 116, p. 2; Kam. and Vya. M. 7 Vir. l. 116, p. 2; Kam. 
40 5 vir.l. 117, p. 1; Vys. M. ; Mit. ch. ii., 1. 62, p. 2; where Vijfidnegvara refers this 


to Brihsspati. 
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restore the property to’ its owner Kétyéyana :— Let time be 


given to the buyer for the production of the seller according to the . . 


length of the road ;? if the seller cannot be produced, the buyer should 
be made to justify the purchase. Ifthe purchase is justified, he [the 
purchaser] should in no wise be blamed by the king. The claimant 
should first prove his property by evidence of kinsmen; next, to clear 
himself, the buyer should prove a fair purchase by his kinsmen.’’? 


Even if the purchaser clearly prove the sale, stil the property does 
revert to the person who lost it. And so Manu [ch. viii., v. 202] :— 
“ Now if the vendor be not producible, and if [the sale be justified by 
the vendee] as an open sale, the latter should be dismissed by the king 
without punishment; and the property reverts* to the person who lost 
it.” Anáhárya, not having been made to appear. The meaning is that 
the thing [is] justified by an open sale. Katyéyana:—’The defendant 
not producing the seller, nor even establishing an open sale, the 
thing claimed should be caused to be delivered to the claimant, and 
the seller should be made to pay a fine.”  Bribaspati:—" If a 
purchase be made from an assembly of traders with the know- 
ledge of the king’s officers, or from a seller whose dwelling-place 
is unknown, or where the seller is dead, the owner of the thing may 
recover it on paying half the price given. In such a case half the 
value must be lost to each of them from legal considerations.”? Maríchi: 
— But where the seller cannot be found, his dwelling place being 
unknown, the loss should be borne equally by the buyer and by the own- 
er who has lost the thing.’ १८८८४८ [means] the residence of the vendor. 
Nérada :—' What is permitted, whether women, beasts or the earth, 
that only should be enjoyed. He who enjoys them without leave, 
should be made to pay the profit of such enjoyment."? Uddishtam 
[means] permitted. Bhukta-bhogam [means] profit arising out of 
enjoyment. Yájüavalkya [ch. ii, v. 178] :-- The owner of a thing 
lost or stolen, which had been found by customs-officers or watchmen, 
shall take it [if claimed] within one year, after which the king shall 
retain it."!9 As tothis [says] Manu [ch. viii., v. 30]:—“ The king should 
cause to be detained, for three years, property of which no owner 
appears."!! After three years, the owner [if found out]can take it away. 

fee Ee ay ee eR 


2 Vir. 1. 117, p. 1; Kam. and Vya. M. 
2 Vir. 1. 117, p. 2; Mit. ch. ii., 1. 117, p. 1. Vijfiánésvara refers this to Gautama ; 
Kam. attributes this to Brihaspati. ui 

s Mit. ch. 1i., 1. 69, p. 2; Vir. 1. 117, p. 1; Vya. M.; Kam. 

* On paying the vendee half its value ; see Kullika on Manu. 

s Vir. 1. 117, p. 2; Kam. and Vya. M. * Vír. 1.117, p 2; Kam. , 
-1 Vir. 1. 117, p. 2; Vya. M. ; these attribute these two conplets to Kátyáyana. 

8 Vir. 1. 117, p. 2; Kam. ° Vír.1. 118, p. 1; Kem. and Vya. M. 

10 Vir. 1. 118, p. 1. 12 Kulláka adds : “° after a proclamation is given.” 
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After [three years, if the owner is not found out] the king may retaiu 
i.” This has reference to property of which a Srotriya (one conver- 
ant in the Vedas) is the owner. The same fch. viii, v. 38]:—** The 
king remembering the duty of the righteous may take a Sixth, or a 
tenth, or a twelth part of the property which hud been lost and found"? 
Here, in the first year, he should give up the whole of the property ; in 
the second year, he should give it up, after retaining a twelfth part; 
in the third year, a tenth; in the fourth and the rest, a sixth.* 
२ ७६ After which the king shall retain it, this only refers to an injunc- 
10 tion to expend it in case its owner does not appear within three 
years; but if the owner appear, it must be returned to him, even if 
expended ; thus says the Mitákshará. This, however, only if the owner 
be unknown ; for if it be known ‘ that such an one went away forget- 
fully leaving the said property behind,’ then he shall get it back even 
after three years. Even the king has no right to spend it; but he 
should take a certain portion as his share. 
Y4jiiavalkya speaks of the remuneration to the keeper for protecting 
for a day the stray animals of another found [by him] .[ob. ii, v 
174] :— The owner of stray animals must pay four panas, if the ani- 
20 mal be of the species with single hoofs; five panas for human beings ; 
two for eyery buffalo, camel, cow, or animal with cloven hoofs ; but only 
a fourth for every goat or sheep.” But their food must be paid for 
besides. ü 
‘On the subject of nidhi (treasure-trove) Yájfavalkya says :—[ch. ii., 
vv. 34, 85] :—“ The king having found treasure-trove, should give half 
to the twice-born;5 but a learned Bráhmana [finding treasure-trove] 
may keep the whole, for he is lord of all. (34.] The king should 
receive a sixth part of treasure-trove found by any other person. 
In case where information is not given by the finder, he [the finder] 
80 must be made to pay a fine [in addition to the king’s share]."^4 
If however any one prove by mark, measure, or otherwise, that 
the property found belongs to himself, in that case the king should, 
deliver it to him after giving a twelfth part to‘ the finder, and taking 
a sixth himself. This is stated by Manu (ch. viii., v. 35] :—“ Wher a 
man claims treasure-trove, declaring truly, ‘This is my own property,’ 
the king should still retain his sixth share and also a twelfth.” The 
twelfth being taken to be given to the finder. On the subject of pro- 
porty carried off by thieves the same author says [ch. viii., v. 40] :— 
“Let property carried off by thieves be restored by the king to the 
40 owner of whatever class he may be; if the king appropriate it, the sin 


1 Vír. 1. 118, p. 1; Mit. ch. ii., 1. 70, ७.1: Kam * Mit. ch. ii., 1. 70, p. 2. 
3 The Mitákshará reads tw'ce-born as Bráhmanás, 1. 16, p. 2 
* Mit. 1. 16, p. 2. 
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of the thief is visited on him."! In case he be unable to recover it 
[from the thieves], Krishna Dvaipáyana (Vyása) says :—‘‘ Should the 
king be unable to recover stolen property from thieves, he shall make 
it good from his own treasury, if he be powerless [to recover it]."? 
End of section [entitled] * Sale without Qwnership.’ 


CONCERNS AMONG PARTNERS. 
(Sambhiya-samutthanam.) 


Narada :—“ Where traders or others jointly carry or business, it is 
called a. ‘concern among partners,’ a title of judicial procedure.’’5 
Brihaspati :—'* Whatever property a man may lend with the assent of 10 
many, or whatever business* [transaction] he may cause to be per- 
formed is [considered] as the act of all [partners]. They are them- 
selves declared [to be] competent arbitrators and witnesses for each 
other in doubtful cases, and in cases of deceit, provided they bear no | 
enmity to either party. Should one of the partners be discovered to 
be fraudulent in buying or selling, he too is to be cleared by [the 
ordeal of] an oath; such is the rule in all [such] controversies."5 
Yájüavalkya (ch. ii., vv. 265, 260]:—“ A man of crooked ways should 
be expelled [by the other partners] without profit; a partner unable 
to act may appoint another man to act for him [265]. If a partner 20 
does what the others forbid or disapprove of, or if he injures common 
property by his negligence, he should make good the damage, but he 
who preserves it from [robbers or other] misfortune, shonld receive 
a tenth part of it [as his reward]"9 [260]. Kátyáyana:—' If four kinds 
of artizans be jointly employed, [viz.,] young apprentices, experienced 

scholars, good artists,* and teachers, they shall receive in order 
के ७७ [respectively] one share, two, three, and four shares of\the pay 

or profit"? ^ Sishyakáh, young apprentices; 40707८7, experi- 
enced scholars, those well versed in arts; kuśaláh, thoroughly skilled 
{in every branch]; ‘Acharyéh, teachers introducing new modes or 80 
inventions. Brihaspati:—‘‘ Where several men jointly build a honse, 
or. a temple, or a cistern with flight of steps, or make sacred utensils, 
the chief workman should receive a. double share [of the pay].”8 The 
same [adds] :—* Thisrule has been declared by the wise for a band of 
musicians; he who knows how to keep time, should take a share and a 


* Mit. ch. ii., 1. 17, p. 2. * Mit. ch. iü., l. 17, p. 1. 
3 Vir. 1. 118, p. 1; Kam. and Vya. M. 

* Execution of documents, &c. Viramitrodaya, 1. 118, p. 2. 
® Vir. 1. 118, p. 2; Kam. and Vya. M. 5 Vir. 

? Vir. 1. 120, p. 2; Kam. and Vya. M. . 19 Vir. ]. 


p 


122 [c. vri, 4; o. Ix, 4. 


half ; and the singers should have equal shares.”! Kétyayana :—“ If men 
[who have joined together in any business], but are dispersed abroad, 
meet with imprisonment, then whatever is paid for their liberation, shall 
he borne by them according to the share of each. The laws before 
propounded, relate to all partners, whether merchants, husbandmen, 
robbers,? or artizans, when they have made no special agreement for 
their shares."5 End of ‘ Concerns among Partners.’ 


RESUMPTION OF GIFT. 
(Datiapradanikam.) 


10 Nárada:—“ When a man, having unduly given a thing, desires to 


take it back, it is called Reswmption of Gift, which is a title of judicial 
procedure.”* Asamyak (unduly) is an adverb, [and] means in a prohi- 
bited [mode]. The same [says] :—''In civil affairs, the Jaw of gift is 
fourfold, what may be given, or what may not be given, and what is a 
valid gift, or is not a valid gift. What is bailed for delivery, what is 
borrowed for use, a pledge, joint property, a deposit, a son, a wife, and 
the whole estate of a mau who has issue living, the sages have declared 
unalicnable, as also what has been promised to another.” ‘Here as a 
man has no property in his wife or son, the express prohibition ofa 


20 gift of them is only explanatory [like the Vedik text], ‘neither in 


the middle region nor skies nor in the heavens.’ ‘hus the excep- 
tion stated by Yájñavalkya in the text [ch. ii., v. 175] :—'* Without 
causing detriment to the family property [everything] may be given 
except a wife and son,"" is also explained. The non-existence of pro- 
perty in a wife or son has been already explained in discussing the 
subject of ownership. 

In making gift of these things not only will the act be untenable in 
law, but penance also must be performed, as says Daksha in reference 
io these things. ‘The man who gives [them] away is a fool and must 


80 expiate the sin by penance.”® Manu :--- He who receives what may not 


40 


be given, and he who gives it away, shall both be punished like thieves 
and both be causedto pay the highest fine.”? What may be given is[thus] 


1 Kam. ; and Vir. 1. 190, p. 2. 

3 Another verse of Kátyáyana quoted ia the Viramitrodaya (1. 120, p. 2) describes 
these as persons commissioned by the king to plunder the enemy's country. 

3 Vir. 1. 12], p. 1; and Kam 

* Mit. ch. ii., 1. 70, p. 2; Vir. 1. 121, p. 1; and Kam 

° Id 

Taittiriya Samhit&, Konda v., Adhyáya ii., Anuvaka 7. ? Vya. M. 

s Vir. 1. 121, p. 2 

? Vir. |. 121, p. 2; Kam. and Vya. M. All these works refer this text to Manu, 
althongh it is not found in all the editions of Manu consulted by me 
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declared by Briha: —4*—'' What remains after the food and clothing of 
the family [have been provided for] may be given.”! Kátyáyana declares 
what must be given ‘without fail :—“ He who having voluntarily pro- 
mised a present to a Bráhmana does not deliver it, should be compelled 
to pay it as a debt, and should bé.mulcted in the lowest fine."? Gantama 
—“ A man should not giri? even what he has promised, to a person not 
. following the duties of life "5 ° Gift'or sale of a Vritti* is thus forbid- 
den by Vyasa :-- ‘They who are born or yet unbegotten, and they who 
are still in the womb, wish for means of livelihood: no gift or sale 
[ofa Vritti] should therefore be made.” Nérada thus distinguishes 10 
between valid and void gifts:—'' Valid gifts are said to be-of séven 
kinds,* and void ones of sixteen. "They who know the law 
* SZ of gifts declare that [1] the price of. purchased goods, [2] 
wages, [3] a present made after being pleased [with poets, 
musicians, &c.], [4] [a present] proceeding from natural affection, [5] 
[or] from gratitude, [6] nuptial gift [to the brother of the bride], 
and [7] & gift for merit, cannot be resumed.” Anugrahah [means] 
dharma or religious purposes. What. was given through pain of 
[1] fear, [2] anger, [8] or intense grief; so also [4] a bribe, [5] what 
waa given in jest, or [6] by mistake, or [7] through fraud, what was 20 
bestowed by [8] a minor, [9] an idiot, [10] & person under duress, [11]. 
a diseased person; [12] an intoxicated person, [18]an insane person, or 
[14] made in consideration that the donee will do some service, [but 
which has not been performed], [15] what was given thr ugh ignorance 
to a bad man who pretended to be good, and [16] for an undertaking 
said to be righteous ; [these gifts] are declared as not given [or void]."* 
Ruk [means] pain. The construction is pain caused by fear, &o.' The 
meaning is what was given by one oppressed by fear of being 
beaten or the like; in the same manner what was given [to others] 
through anger against brothers and such other persons, [in order 80 
that the latter may be deprived thereof] Vyatyésa [means] mis- 
take; as when gold'is given, while the intention was to give silver. 
Chhalayoga, practising fraud—such as if the king intended to give a 
cow to Devadatta and it was given to another who had personated 
Devadatta, even though the latter may have been a deserving person 
Arttah, one whose mind is unsettled by disease. Mattah, inebriated 
with some intoxicating drug. Unmatiah, affected by wind:in the 


i Vir. 1. 121, p. 2; Kain. and Vya. M. 

3 Vír.1. 122, p. 2; and Kam * Kam 

* Literally livelihood; but now it is applied to offices or callings which: give livili- 40 
hood to families: e. g., the office of a village astrologer ox grdma-joéi. 

° Vir. 1. 192, p. 1; Kam. and Vya. M 

e Mit. ch. ii., 1. 71, p. 1; Vír. 1. 122, p. 2; Kam. and Vya. M. 

1 Mit. ch. ii., 1.71, p. 1; Vír. 1. 128, p. 1; Kam. and Vya. M. 
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head or delirium. Apavarjitam [means] given. 4 .t madeto one who 
fails to do the work which the donor thought he would do; a gift 
made to one practising sinfnl arts under the belief. that he will perform 
a righteous act; these gifts revert [to. the donor]  Kátyáyana:— 
* What was given by men through lust or anger, or by one not his 
own master, or by one diseased, or deprived of virility, or by one 
inebriated, or of nnsonnd mind, may be t: zen back in order that. 
the effects of mistake may be averted.”'  Kámát, in order to seduce 
another's wife. Klibah, frightened [into unmanliness]. Vyatyása, &c. 
10 what was given as a bribe for preventing the effects ofa mistake. That 
"' Utkocha [or bribe] which is promised tc be given for the accomplish- 
ment of any object, shonld not be given even if that object be accom- 
plished. But if it have already been actually given, it shonld be restored 
by force, and a fine equal to eleven times [its value] shonld be inflicted 
according to the followers of Garga."? Thesame author explains the 
nature of utkocha (a bribe):—' Whatever is received for withholding 
information’ of a thief, a felon, & man violating the rules of his class, 
and an adnlierer; for secreting a wicked man, or by threatening to 
denonnce a man by giving false testimony against him, is denominated 
20 utkocha, (bribe).”5 
Manu [ch. viii., v. 165] :—'* When [the judge} discovers frand in a 
pledge or sale, a gift or acceptance, or in any [other transaction] what- 
ever, he should annul the whole transaction.” Yoga [means] fraud 
In whatever other transaction the taint of fraud is discovered, all 
` that should be reversed ; this is the meaning. Kóty&yana :—“ If a gift 
be. promised bya person. whether in health or in sickness, for a 
religions purpose, and he die without making it, his son should be 
compelled to make it; of this there is no doubt."5 Further explanation 
of this subject may be found by referring to the Dvaitanirnaya by my 
$0 revered father End of Dattépraddnikam. 


BREACH OF A SERVICE-CONTRACT. 
(Abhyupetydsusrishd.) 
Narada :—“ When a man does not render service according to agree- 


Coritracted ! . ment, the title of that judicial proceeding 
formed. service “is called Breach of a Service-Contract.?? 
Servants, says Brihaspati, are of three 

kinds :—“ [1] The soldier is pronounced the highest of servants ; [2] 


1 Vir. 1. 123, p. 2; Kam. and Vya. M. — ? Vír. 1. 123, p. 2; Kam. and Vya. M. 


5 Id. : * Vir. 1. 123, p. 2; and Vya. M. 
40 5 Vir. 1. 123, p. 2; Kam. and Vya. M. : 


o Mit. ch. ü., 1. 72, p. 2; Vir. 1. 123, p. 2; Kam. and Vya. M. 
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the'agriculturist, the middlemost ; [3] the porter is declared the lowest ; 

and so is [4] a person employed in household work."! Nárada:—'* He 
who shall be appointed to do all business, or to look after the 

* Se household,* should be considered an appointed servant. He is 
also called the [head] family servant.” ? 

Kátyáyana:—'' According to Bhrigu, one who is free, by giving 
himself becomes a slave like a wife. Slavery should be known as {limit- 
ed] to three classes, never can a Bráhmana become a slave. The servi- 
tude of menof the military, commercial, and servile classes who give 
up their freedom, is [to be] in the direct, not in the inverse order of the 
classes.”5 Narada :—“ In the inverse order of the classes, slavery is 
not ordained."*  Kátyáyana :—'* When men of the three twice-born 
classes forsake the fourth order [proper to the twice-born], [the king] 
should banish a man of the [sacerdotal class], and reduce to slavety a 
man of the Kshatriya [or military] class, as Bhrigu says.” The use of 
the term * Kshatra’ is intended to include the Vaisya and Stidra® classes. 

Daksha and Nárada relate the method of banishing a Bráhmana :— 
- * He, who having entered on the fourth order [called Sanyasa] does not 
abide by its duties, should be instantly banished by the king with the 
mark of a dog's foot."" Kátyáyana :—“ But even a man of equal class 
must not reduce a Bráhmana to slavery ; a mild and learned man may 
indeed employ in labour one inferior to himself in qualities; but the 
highest twice-born man should not perform even the slightest impure 
work."? Manu [ch. vii, v. 411] :—“ Both him of the military and 
him of the commercial class if distressed for a livelihood, a Bráhmana 
should support, making them perform without harshness some work 
appropriate to them.” Svami-Karma, meaning some respectable 
work as may be suited [to their class]. Kátyáyana:—'' He who takes 
a Bráhmana woman, and he who sells her, should be punished by the 


10 


? Mit. ch. i1. 72, p. 2; Vir. l. 125 1; Kam. and Vya. M. The fourth 30 


quarter of this verse as quoted by the above works except the Viramitrodaya is 
इत्येबं बिविधो भतः (Thus is a servant of three kinds.) The reading in the Mayüka and 
the Viramitrodaya is तथाच शहकर्मकृत्‌ (2s also one doing household work) 

3 Vir. 1.125, p. 1; and Kam 3 Vir. 1. 125, p. 1; and Vya. M 

4 Vir. 1. 125, p. 2; and Mit. ch. ii., 1. 73, p. 2 

5 Vir. 1. 125, p. 2; Kam. and Vya. M. The Viramitrodaya reads क्षत्राविद्भूग: at the 
end of the verse, thereby bringing the ४१४६४७ within the scope of the text 

The extension of the term Kshatriya toa Sudra is unnecessary and improper, the 
latter being incapable of entering the fourth order. 

7 Vir. 1. 125, p. 2; and Vya. M. 8 Vir. 1. 125, p. 2. 

* Vir. 1. 196, p. 1; and Vya. M. The fourth quarter of this verse as found in the 
different editions of Manu and the gloss of Kullüka is स्वानि कमौणि कारयन्‌.(making [them] 
do their legitimate work). The reading of the Viramitrodaya is स्वामी कर्माणि कारयन्‌ 
(the master making [them] work). 


40 
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king who should annul what they may have done. He who impelled by 
lust should enslave a woman of [goodj family [who went to him] for 
refuge, or cause, her to go to another [for a like purpose], shall be 
punished, and his act shall be made void. He who treats as a slave 
the nurse of an infant child, or one not! a nurse, or the wife of his 
dependant should be mulcted in the lowest fine"? Vishnu :—'* He who 
employs one of the highest class in slavish work shall be fined in the 
highest amercement."5  Kátyáyana:—'' He who not being in distress 
and able [to maintain her], wishes to sella devoted female slave [resist- 
10 ing the sale] by her cries, shall be fined in the lowest amercement.”* 
Nárada enumerates the different kinds of slaves : —'* The home-born ; 
one bought; one received [by gift]; one received by inheritance ; one 
maintained in a time of famine; and likewise one pledged by a [former] 
master; one released froma heavy debt; one made captive in war; 
one won in a stake; one who comes [forward], saying ‘I am thine’; 
~ an apostate from religious asceticism; one who has become slave for a 
stipulated time; one [who has become] a slave [merely] for mainten- 
` ance; cne enamoured of a vadavá (domestic female slave), i.e. he [who 
has become a slave by marrying her]; and one who has sold himself. 
20 These are the fifteen kinds of slaves declared by law. Of these the 
first four cannot be released from slavery except at the pleasure of 
.their masters, [for] their servitude has come by descent. That human 
wretch who, being independent, sells himself, is the vilest of [them] 
all He also cannot be released from slavery. Of all these, whoever 
rescues his master from imminent danger to his life, should be re- 
leased from slayery, and should receive the share of a son.” 5 Yájfia- 
valkya [oh. ii, v. 183]:—“ He who having become a Sannydsi (a 
religious ascetic) falls from that order, shall become the slave 
of the king for life.”  Nárada:—'* One maintained in a time of 
30 famine shall be released* from slavery on giving a pair of 
- * £o oxen. One pledged shall be also released when his master 
|  redeems him by discharging the debt. On paying a debt with 
interest, a debtor is released from slavery. He who hes become slave 
by saying, ‘Iam thine,’ one made captive in war, and he who was 
won in a stake, are emancipated on giving a substitute who will do 


—————————Ó—M E a E 
1 The Mayúkha uses the word adhátrám, one not a nurse, but the Viramitrodaya uses 
adástm (1. 127, p. 2), not a slave, buta free woman. 
a Vir. l. 127, p. 2; and Kam. ? Vir. 1. 127, p. 23 and Kam. 
^ Víramitrodaya (1. 197, p. 2) prescribes a fine of 200 panas for the offence. 
| 40 * Mit. ek. ii, 1.72, p. 2; Vír. 1. 126, p. 1; and Kam 
*'The Mitákshar adds “if he makes no penance,” l. 73, p. 2; see Vir. 1. 126, 
p.2; Kam. and Vys. M 
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‘some work.' One [who has become] a slave for a stipulated time, is 
released when that time is over; one who has become a slave for main- 
tenauce is released immediately on giving up subsistence ; one capti- 
vated by a vadavá (a domestic female slave) is freed from slavery on 
his giving up connexion with ber."? Pratisirsha [means] asubstitute or 
adeputy. Vadavá means a dásior a domestic female slave. Yajiiavalkya 
(ch. ii., v. 182] :—'* One enslaved by force, and also onasold by robbers, 
are released [from slavery].”5 Nárada :—“ He who being not his own 
master gives himself up [to another], saying, ‘I am thine,’ does not 
obtain his wish; [for] the former owner can reclaim him.”* Asvatan- 
trah, one who is the slave of another. In this section the word 
slave not being expressly confined to the masculine gender, all these 
rules should throughout be understood as applyiog to female slaves 
also. 

Kátyáyana states a reason for enfranchising female slaves :-- If 
a man approach his own female slave, and she bear him issue in con- 
sequence; she should, in consideration of the seed, be enfranchised 
with the child."5 Bijam [means] seed or offspring of good qualities. 

Nérada:— He who pleased at heart, wishes to emancipate his own 
slave, should take a jar of water from his [slave's] shoulders, break 
it when full of water, and sprinkle the water with rice and flowers 
on his head; and having pronounced him free three times, he should 
then dismiss him with his face turned towards the east. Thence- 
forward he should be said to be cherished by his master's favour; 
his food is fit to be eaten, his gifts fit to be accepted, and himself is fit 
to be respected by worthy people” Kátyáyana:—'*A female who is 
not a slave, if married ‘by a slave, becomes a slave, for her husband 
is her lord; and that lord is subject to his master. Whatever pro- 

- perty belongs to a slave, his master is declared to have dominion over 
it." End of Breach of Service under a Contract 


NON-PAYMENT OF WAGES. 
[Vetanádánam.] 


10 


20 


80 


Nérada :—“ A series of rules are now stated for the payment and | 


non-payment of the wages of servants, called in law, ‘Non-payment of 


` 3 The term is alpa-karmaná [a substitute who will do] some little work; bnt the’ 


Viramitrodaya reads tulya-karmaná, one who will do equal work (1. 126, p. 2), and the 
latter appears to be more correct 

5 Vir. 1. 126, p. 2; and Kam, * Vir. 1. 127, p. 1; and Kam. 

* Vír.], 127, p. 1 ; and Vya. M. . . 5 Vír. 1. 127, p. 1 ; and Kam. 

* Mit. ch. ii., 1. 73, p. 1; Vir. 1. 127, p. 1; Kam. and Vya. M. 

' Kam.; Vír. 1. 127, p. 2.. : TW eec 
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wages."! Yájñavalkya [ch. ii., v. 194]:—'* He who without settling 
the wages employs another to work, should be compelled by the king to 
pay him a tenth part of the [profit arising from] trade, beasts, or grain."? 
This relates to light work ; but as regards heavy work [says] Brihas- 
pati:—** A'ploughman should take a third or a fifth part [of the grain]; if 
provided with boiled-rice and raiment he should take a fifth part ; if not 
so provided, he should take a third part of the produce."5  Bhakiá 
chehháda-bhritah, maintained by [giving] boiled rice and clothes. 
Nérada :—“ He who having undertaken a work does not perform it, 
shouid be forced to do it, his wages being paid; he who having 
received wages does not perform [the work], should be caused to pay 
twice the amount."* Manu [ch. vii, v. 215]:— He who, though 
supported and not suffering [from any disorder], does not from in- 
solence perform the work which is assigned to him,* should be 
* ८१५ fined eight Krishnalàs, and his wages should not be paid.”S 
The same [ch. viii., vv. 217, 216] :—“ He who, whether ill or 
well, does not cause work to be performed according to stipulation, 
shall have no wages paid to him, though the work unperformed be but 8. 
little. [But] the sick may do it on recovery, according to the 
original bargain, and should receive his wages even after a long 
interval." [Likewise says] Vishnu:—‘ A servant leaving off work 
before the expiration of the [stipulated] full term shall forfeit the 
whole price of his labour, and pay one hundred panas to the 
king,besides."9 [Again says] the same [author]:—' If the master 
dismiss the servant before thé expiration of the [stipulated] term, he 
shall pay him [the servant] his whole wages, and the king a hundred 
panas besides, unless the dismissal was due to the fault of the 
servant.” Vriddha Manu:—'* A servant shall be caused to pay the 
fall value of what he has lost by ihattention; [and] twice the value of 
what he has lost by malice, but he shall not be required tó pay any- 
thing for what was stolen by thieves, nor for what was burní, or what 
was carried away by water.”!° Droha, malice or enmity; Udham carried 
away. 
Yájüavalkya [ch. ii, vv. 197, 198):—'' He who raises obstacles at 
ihe auspicious moment of starting shall forfeit twice the amount of his 


* Mit. ch. ii, 1. 74, p. 2; Vir. 1. 127, p. 2; Kam. and Vya. M. 
= Mitákshara, |. 75, p. 1, that is the several callings of which these things are signs; 
see also Virawitrodaya, 1. 128, p. 1, to the same effect. See Kam. 


5 Vir. 1. 128, p. 1; Kam. and Vya. M. 

* Vir. 1. 128, p. 2; Mit. ch. ii., l. 74, p. 2; Kam. and Vya. M. 

5 A weight called gunjá. e Vir. 1. 128, p. 2; Mit. ch. ii., 1, 75, p. 2, 
7 Vír. 1. 128, p. 2; Mit. ch. i., 1. 75, p. 2. * Vir. 1.198, p. 2. 

° Vir. 1. 129, p. 1. 19 Vir. l. 129, p. 1. 
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wages; if he raises obstacles after setting ont, [he shall forfeit] the 
seventh part; but the fourth part if he desert on the way."! Vriddha- 
Manu:—''Should a merchant [having hired a servant for a certain 
journey] sell his goods on the way, and discharge the servant, he too 
must be paid, [but] he shall receive half the wages."? Kéty8yana:— 
“ And if the goods be stopped or seized on the way, the servant shall 
receive wages for so much of the way as has been passed by him. He 
who deserts’ [while] on a journey, a tired or sick servant, without 
taking care of him in a village for three days, shall pay the lowest 


fine."5 Asidhyeta, (stopped,) ¢.e. attached by the king’s order. Brihas- 10 


pati :— If a servant by the command of his master do an improper 
act for his [master’s] benefit, the offence is the master’s. The work 
being performed, if the master does not pay the wages of the servant, 
he shall be caused by the king to pay them, and a proportionate fine."* 
Nérada :—“ The owner of goods having hired carriages or beasts of 
burden, takes them not, shall be required to pay a fourth part of the 
hire, or the full amount if he leave them on the road half way.” 
Yánam, carriages, &c:  Váhanam, direct vehicles such as horses, &c. 
Káty&yana:—'* He who having hired elephants, horses, bullocks, asses, 


camels, or thelike, has used them, shall be required to pay the hire nntil 20 


he restore them [to the owner]."^ Nérada:—“ He who dwells in a 
house built by him on the ground of another paying rent for it, may 
take with him when he leaves it, the thatch, the wood, the bricks, and 
the like. But if he live without paying rent, and without an agreement 
on the Des of another, he shall, when he quits it, make over the 
thatch, the wood, and the bricks introduced to the lord of the land."? 
Stomah, rent or hire. End of * Non-payment of Wages.’ 


TRANSGRESSION OF A COMPACT. 
[Samvid- Vyatikrama.] 


^Nárada:—' The compact [séttled] among Pékhandi [apostates] 
and Naigamas (the followers of the Nigamas) are styled Samaya [or 
usage]. The’ recognition of [such] compact forms a title of law."? 
Pákhandis, persons pursuing commerce and the to, [and] deviating 


from the ordinances of the Vedas. Naigamas [means]* those 


* ८२ who do not act contrary to the Vedas. By [the use of the] 
term Adi, [&c.] persons. skilled in the three Vedas are to 


2 Vir. 1. 129, p. 1. 3 Vir. 1. 129, p. 2. 8 Vir. 1. 129, p. 2; and Kam. 
* Vír. 1. 130, p. 1; and Kam. * Vír. 1. 129, p. 2; and Vya. M. 
* Vir, 1. 129, p. 2; Kam. and Vya. M. j ? Vír. 1. 129, p. 2; and Kam. 


® Vir. 1.130, p. 2; Mit. ch. ii., 1. 74, p. 1; Kam. and Vya. M. 
2g 


80 


40 
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be inclnded. The duty of the king in these matters is thas laid 
down by Brihaspati:—‘ Assembling Bráhmanás conversant with the 
Vedas, Srotriyás (learned teachers of the Vedas), and Agnihotris 
(those who keep the three perpetual domestic fires), the king shonld 
establish them [in his kingdom], and assign them a maintenance. 
He should grant to them houses and lands, exempt from land-tax 
and [other] taxes, after recording [the fact of the grant] in his 
own mandate.”!  Andchchhedyakardh [means]. those [houses and 
lands] on which taxes are not to be levied. AMultabhávyáh [means] 
10 those [lands and houses] which are exempted from [a payment of 
the share of] the produce from land or the like. Of those Srotriyds- 
(persons learned in the Vedas) and the rest, Yájüavalkya thus lays 
down the law [ch. ii., v. 186]:—‘ Customary law as well as usages 
established by kings should be carefully upheld, if not inconsistent 
with [the revealed] law."? . Nárada :—“ The king shonld maintain 
the Samaya or established usages prevailing among bodies of Pákhandis, 
Naigamas, Sreni, Págas, and Vrátás, as well as [obtaining] in forts or 
countries.” The repis are communities of ‘persons of different 
castes, carrying on one kind of trade or business. The Págas are 
20 similar communities of persons [of diffexcnt castes, but] carrying on 
different kinds of trades. The Vrifds are the associations of kinsmen, 
connexions or cognates, which are aiso termed Kulas (families) 
The [terms] Pákhandis and the Naigamas have been explained before.* 
Gaaas [means] a combination of several communities of each class 
beginning with Pákhandis and ending with the Vrátás [respectively]. 
Yájüavalkya prescribes the punishment for the breach ofa compact 
emong them [ch, ii, v. 187] :--- Him who embezzles the property 
of the Gana (a guild or a body), and him who violates their [estab- 
lished] nsage, the king shonld banish from the realm after confiscating 
80 all his effects."5 End of the ‘ Transgression of Compact.’ 


RESCISSION OF PURCHASE. 
[Kritdénuéaya.] 


Nárada :—“ The title of law termed Krítánusaya applies wherea pnr- 
chaser is not satisfied with his purchase after bnying a commodity."6 


The same [anthor] fixes the time [allowed] for examining an arti- 
cle:—'* Milch cattle should be examined within three days’; beasts of 


3 Vir. 1. 130, p. 2; and Vya. M. » Vir. 1. 130, p. 2; Vya. M. and Kam: 
* Vir. L 131, p. 1; Vya. M * See supra p. 129 5 Vir, L 132, p. 1 
e Mit. ch. ii., 1, 71. p. 2; Vir. 1. 183, p. 2; Kam. and Vya. M. 
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conveyance within five; the examination of pearls, diamonds, and corals 
must be within seven days ; of bipeds and male [slaves] within half & 
month; of females within a month; of all seeds within ten days; of 
iron and cloth within one day.”!  Kátyáyana :— The rescission of a 
sale of land, whether by the purchaser, or the seller, must be within 
ten days"? Brihaspati:—“ If within those periods, a blemish arise 
in the commodity purchased, it should be returned to the seller, and the 
purchaser should receive back the price."5 Katyéyana :— Bub that 
article which was bought unexamined, and aftcrwards discovered to 
have a blemish, should be returned to its owner within the time limited, 10 
but not otherwise."* 

In regard to an article bought after an examination of it by himself, 
says Nárada:—'' A purchaser who having boughi an article for a price 
thinks that he has made a bad purchase, should return it to the seller 
the same day without seeing it? [i. e. return it as received]. If the 
purchaser return it on the second day, he shall forfeit a thirtieth part 
of the price; if on the third day, twice as much [i. e. fifteenth part] ; 
and after that it [i. e. the commodity] is altogether the buyers.” 
Nérada [says] :—“ But a used garment which is soiled, and dirtied 
when purchased, cannot be returued to the seller though possessing 20 
blemishes.”? End of ‘ Rescission of Purchase.’ 


* RESCISSION OF SALE. 


* ८३ 
[Vikriyasampradana.] 


Nérada:—“ When a vendible thing is sold for a price, and is not 
delivered to the purchaser, it is called the *non-delivery after sale,’ 
{and forms] a title of Judicature."? Yéjiiavalkya [ch. ii, v. 254] :— 

* He who having received the price of a veudible thing, does not deliver 
it to the buyer, shall be caused to deliver it together with Udaya [i. e. 
either profit or interest], and if [the purchaser] be oue come from a 
foreign country, . also the profit which would have accrued to him in 80 
that foreign country.” Dik [means] a foreigu country. Diglébha 
[means] the profit which would arise by its salein a foreiga country: 


2 Vir. 1. 133, p. 2; Kam. and Vyn. M. 2 Vir. 1. 134, p. 1. 

3 Vir. 1. 133, p. 2; Vya. M. * Vir. 1. 184, p. 1: Vya. M. 

° The Mitákshará and other authorities use the word avikshatam. méaning undimi- 
nished or uninjured, and this seems to be the better reading 

^ Meaning, it cannot be returned. Mit. ch. ii., 1. 71, p. 2; Vír.l. 134, p. 1 
Vya. M 

1 Vir. 1. 134, p. 2; Vya. M 
` 5 Mit ch. ii., 1. 83, p. 2; Vír. 1. 134, p. 2; Kam. and Vya. M. "m 

? Vir.L 185, p. 1; Kam. and Vya. M ; 40 
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Bodayam [means] together with profit. The same (ch. ii., v. 256] :—“ If 
8 commodity which [though sold] was not delivered on demand, 
be injured by an act of God or the king, the loss shall fall on the 
vendor."! The same [ch. ii, v. 255] :—“ If loss arise by the fault 

, of the vendee, on him alone it shall fall"?  Nárada:—''If a vendee 
do not accept a commodity which he has bought, when it is offered, 
the vendor commits no offence in selling it to another.’ Yájña- 
valkya :*—“ That which was sold for an inadequate price by a 
drunken or by an insane man; or one not his own master; or by an 

10 idiot; must be given up [by the purchaser], and it shall again belong to 
him [the vendor]."5 All these rules must be understood as:referring 
to a contract made by the seller with the buyer to the effect, ‘ The 
price being paid, the article is to be delivered to you alone and to 
no other;' because [says] Nérada:—‘“ This rule is declared for a 
commodity the price of which has been paid, where the price has not 
been paid, the seller in the absence of a special agreement is not guilty 
[if he dispose of the article].” On the sale of an article with 
blemishes says Yájüavalkya :—“ The dishonest man who sells an 
article knowing it to be with-blemishes shall be required to pay 

20 double the price of the same, and a fine of an equal amount [to the 
king]."/ End of‘ Rescission of Sale.’ 


DISPUTES BETWEEN THE MASTER AND THE 
HERDSMAN. 


[Svdmipalavivada.] 


On the damage done to cattle and other animals by the fault of the 
herdsman, [says] Yájüavalkya [ch. ii, v. 165] :—‘ When injury is 
done [to animals] by the fault of the herdsman, the fine ordained for 
him is twelve panas and a half, and he should restore the thing (४. e. 
the animal] to the owner."? Dravyam (the thing) [means] a cow or 


80 Vir. 1. 125, p. 2; Kam.; Vya. M. » Vir. 1. 135, p. 2; Kam. 

* Vir. 1. 155, p. 2.3 Kam. and Vya. M. 

* This is a text from Brihaspati, Vir. 1. 136, p. 1. 

e Vir. 1. 136, p. 1. Vir. ascribes this couplet to Brihaspati, and reads Hinamülyam 
Bhayena vå ([an article] of inferior value [sold] under intimidation), instead of 
Hinamilyena yena vd,’ in the second quarter. 

:* Mit. ch. ii., 1. 84, p. 15 Vir. 1. 136, p. 1 ; and. Vya. M. 

7 Vir. 1. 136, p. 1 ; and Vya. M., which refer it to Brihaspati, 

5 Vijtiane&vara translates the same word by 183 [1.68, p. 2]; the construction above 
adopted seems to be the better of the two and is supported by Vír. (l. 137 p. 1). 

40 ° Vir. 1. 137, p. 1; Kam.; compensation is here intended; for the thing being 
damaged or lost cannot be returned in specie. | d 
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thelike. Mann lays down the mode of ascertaining the death of cattle 
or other animals [ch. viii., v. 284]:—“‘ When animals die, let him [4. e. 
the herdsman] carry to his master their ears, their hides, their hair, 
the skin below the navel, their tendons, and the pigments [found in 
their foreheads]; let him also show [other] marks"! Anka, according 
to Madana, [means] horns and the like. Yájüavalkya defines the 
portion of ground [to be set apart] as pasturage for kine and other ani- 
mals (ch. ii., v. 167]: —“ A space should be left between one village and 
another village [measuring] one hundred dhanus [or 400 cubits] in 
extent; [measuring] two hundred dhanus around a country town, 10 
and four hundred dhanus about acity."? Parindha [is] the land appro- 
priated for pasture of kine and other animals. This [parínáha] is the 
parihara (enclosure) mentioned by Manu in the text [ch. viii, 
287] :—“ Round about a village a paríhára (enclosure) should be 
left of one hundred dhanus.” A kharvata isa village having several 
artificers and husbandmen.5* According to some* it is a place 
* 28 abounding in thorny shrubs. Yájñavalkya states the fine to be 
paid by the owner of a beast which has eaten the corn or the like 
of another [ch. ii., vv. 159, 160, 161] :—“ [The owner of] a she-buffalo 
doing damage to corn shall be fined eight mdshas* [for each animal] ; 20 
that of a cow, half of that; and thatofa goat or sheep, a half of that 
again, [Again] for cattle eating and lying down in the field, the fine 
is double the [one], mentioned [above]. The fine is equal in the case of 
lands where grass or fuel is stored, and the fine for. an ass or a camel 
is the same as that for a she-buffalo. As much corn as may be destroyed 
shall be paid to the owner of the field; the herdsman shall be scourged, 
but the owner of the cattle incurs the fine already declared.’ Vivitam 
[means] a place for storing grass, wood, or the like. Usanas states an. 


1 Mit. ch. ii., 1. 68, p. 2; Vir. 1. 137, p. 1; Kam.; Vya. M. The Mit. and the Vir. 
read * Angdni daréayet’ (should show limbs) instead.of * 4nkábhidaréané," Vir. has also 80 
the same reading. 

3 Vir. 1. 137, p. 2; Kam.; Vya. M. A dhanush is another name for the measure of 
space called Danda, which is equal to four cubits. Vir. and Mit. read आमंक्षेत्रान्तर 
(the distance between the village and the fields) instead of आमाद्रामान्तर, and that 
aeems to be the better reading 

७ So also the Madana-Ratna, see the Vir, 1. 137, p. 2. * 

* Mádhava, Vir. 1, 137, p. 2. The same is the opinion of Vijfiáne&vara, 1. 69, p.1 

* Bháskaráchárya's Líláveti thus gives the table of these measures in v. 4 
sages प्रवदान्त माषं माषाहुमैः षोडशमे केस (Half of ten [viz. five] gunjás make a 
másha, and 16 [measures] called másha make a karsha). A Másha is a twentieth part 40 
of a pana as well, see Vir. 1. 138, p. 1. es 


* Vir. 1. 138, p. 1; Vya. M. 
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exception to this :—“ Kine are not liable to fine [for trespass] during 
festivities, and [the performance of] obsequies [Sréddha].”+ Vyása :— 
* Oh, tiger among men [i. e. excellent mau], he[whose property] has 
been forcibly enjoyed by Brahmanas, or by very indigent relations, or 
by kiue, excels [the performer] of the Véjapeya sacrifice"? Usand: 
—* Neither do ancestors nor deities taste the offering of that mau who 
demands compensation for coru destroyed by kiue"5 End of ‘ Dis- 
putes between Master and Herdsman.’: 


BOUNDARY DISPUTES. 
10 . [Stnavivdada.] 


Brihaspati states the means whereby boundaries may be known :— 

* Dry cow-dung, bones, husks of grain, charcoal, gravel stones, 
potsherds, sand, bricks, cows’ hair, cotton seeds, and ashes having 
beeu placed iu vessels, should be deposited uudergrouud at the 
extremities of the boundary."* Yájüavalkya distinguishes the wit- 
nesses required in this matter [ch. ii, v. 152] :—“ Sámantas,? ‘tien 
of the ueighbouriug villages, or of that in which the dispnted 
grouüd is situated, equal in number [from each village] [being] 
either four, eight or teu, haviug put ou a garland of red flowers 
20 anda red dress, aud taking some of the earth [ou their heads], 
shall point out the true boundary.” Nérada':—‘ A single man shall 
uot point out a [disputed] boundary, even if he kuew it; for from the 
weighty natare of this business, this act [viz., the pointing out} rests 
with many."7 Drihaspati :—“ Iu default of persons knowing [the boun- 
dary] and [where the aforesaid] marks [of a boundary] are wanting, even 

a single man who is virtuous aud upright, andis agreed to by both 
parties, having put on a garland of red flowers and red clothes, and 
taking some earth on his head, and having fasted, may mark out tho 
bouudary."? 12६0१६४७08 :—“ [Iu the case of] tracing a boundary, [iu] 
80 undergoing the kosá ordeal (ordeal by holy water), and likewise [iu] 


2 Vir. 1. 139, p. 1; Kam.; Mit. ch. ii., 1.68, p. 2. 4 Vir. 1. 139, p. 1. 


® Madan refers this to damage done by a cow on a Sraddha day, see Vir. 1. 139, p. 1. 
* Kam. 


5 The Mit. (ch. ii., 1. 65, p. 1); and Vir. (l. 140, p. 1) treat Samagráma as an 
adjective of Sámanta, and interpret it as being equal in number from each village. 


‘6 Vir. 1. 140, p. Y; Kam. ; Vya. M. 
1 Mit. ch. iü., 1.65, p. 25 Vir. 1. 141, p. 1; Vya. M. 
७ Vír. 1. 141, p. 1; Kem.; Vya. M. 


6, xv, 8—7.] 135 


swearing by holy feet,! the [visitation] of God or of the king is to be 
expected within three fortnights, one fortnight, and seven days [respec- 
tively]."? Manu [ch. viii., v. 257]:—* Veracious witnesses who point ` 
out the true boundary in the aforementioned [mariner] are absolved 
rom their sins, but such as declare falsely‘ shall be fined [each] 
two hundred [paaas].3 Narada :—“ Now if the Sámantas [neigh- 
bouring villagers] should speak .[what is] not true in pointing out a 
[contested] boundary, they should be fined all separately by the king 
in the middling amercement."*  Kátyáyana:—''If all of the several 
witnesses called do not give a proper testimony from either fear or 10 
covetousness, they shall be fined in the highest amercement."5 Yáj- 
fiavalkya [ch. ii, v. 153]:—‘‘ In default of persons knowing, or of 
the [aforesaid] marks [of a boundary], the king should determine 
the boundary.” Manu [ch. viii, v. 265]:—'* If the boundary 
cannot be [otherwise] ascertained* a just king should himself 
* £4 assign the [contested] land to him to whom it would be most 
serviceable. This is the law.”? The same [author] says :— 
* The [particular] mode of enjoyment of a house and its doors, a market 
or the like, dating from the date of [first] entry by the enjoyer, shall 
not be disturbed."? Katyéyana also [says]:—“ The base of a wall, an 20 
aqueduct, a gallery, and lattices, and water-courses, and dwelling-house, 
should not be interfered with; he who obstructs [these] shall be 
punished."? Mekhald, base of a wall. Dhramak, passage for the exit 
of water. Nishicasa [is] according to Madana a resting place, made 
of wood or other material, not touching the ground, but built [ project- 
ing] out of a house or the like. In some copies the reading is 
Dhima-nishkasa [instead of bhrama-nishkdsa], in which cuase the mean- 
ing is a lattice or the like for letting out smoke. By the term ádi (or 
the like) are meant the walls of other people and the like. The same 
[author] says :—* After the date of [first] entry [or possession] such 80 
things are not at any time to be made; neither a lattice, nor a water- 
course [running into another's house] shall be made.”!°  Brihaspati:— 
* Never shall a necessary,a fire-place, or a pit or [a receptacle for] 
the throwing of unclean water from the mouth be made very near. 


2 Of idols of Bráhmanas, &c. 

2 Mit. ch. ji., 1. 66, p. 1 ; Vir. 1. 141, p. 1; Kam. ; Vya. M. 

3 Id. * Mit. ch. ii., 1. 66, p. 1; Vir. 1. 141, p. 2; Vya. M. 

* Mit. ch. ii., 1. 66, p. 1 ; Vir. 1. 141, p. 2; Vya. M. — 5 Vir. 1. 142, p. 1; Kam. 

7 Mit. ch. ii., 1. 66, p. 2; Vir. 1. 142, p. 1; Kam. 

* Vir. L 142, p. 2; Kam. ; Vya. M. The Vir., Kam., and Madhava attribute this 40 
couplet to Brihaspati, and moreover it does not occur in three different editions of 
Manu consulted. 

° Vir. 1. 142, p. 1; Kam. ; Vya. M. 10 Vir. 1. 143, p. 1; Kam. 


the wall of another.”!  Varchassthánam is a privy; Atyárát [means] in 
close contact. Kátyáyana :—* [Places] for [depositing] filth, urine, 
and for throwing water, a fire-place and a pit should be made at the 
distance of [not less than] two cubits from the walls of other people.”? 
Brihaspati :—‘‘ That [road] by which men and animals pass and repass 
uninterrupted is called Samsarana or a high-way ; and [it] should not 
be obstructed by any one whatever."5 Nérada:—‘“ {No one] should 
obstruct a chatushpatha (a thoroughfare), a place [dedicated] to the 
gods, or the king’s highway, by [making] there a place for filth, a pit, 
10 à drain [or aqueduct], and eaves [of a house].”*  Kátyáyana:—'' That 
[road] by which all pass unobstructed at all times [of the day] is a 
chatushpatha (thoroughfare), and that which is open at stated times is 
called Eja márga (the king’s way)."5 Brihaspati:—‘‘He who there 
intentionally places sweepings,® or makes a pit, or plants trees, or 
wilfully voids ordure, shall be fined in one méshaka.”? Manu [ch. ix., 
v. 282]:—'* He who shall void ordure on the kings highway save under 
necessity, shall pay two kérsha panas? and immediately remove the 
filth.’ Kátyáyana:—' He who defiles a pond, a garden, or holy 
waters, with ordure shall, after having removed the filth, pay the lowest 
20 fine.”!° Yijfiavalkya [ch. ii, v. 155] :— For destroying boundary 
marks [of lands], for encroaching beyond their boundaries of lands, 
and for usurping lands, the fine is thelowest, the highest, and the mid- 
dling [respectively]."!! Manu [ch. viii., v. 264]:—'* He who, by means 
ofintimidation, shall usurp [possession of] ahouse, a tank, a garden, 
or a field, shall be liable to a fine of five hundred [panos], but only 
two hundred if he did it through ignorance.”’!* Kátyáyana :—“ The 
fruit and flowers of trees produced upon the boundary between two 
fields, should-be declared as joint property of the masters of the two 
fields.”15. The same [author] says :—‘ But where the branches of 
३0 trees growing in one man's field, are spread over that of another, then 
he shall be considered as the owner in whose field’ the trees stand."^1* 
Yájüavalkya [ch. ii., v. 187] :—“ If a man without giving notice to the 
owner, Set up an embankment round his [the owner's] field, the 
enjoyment of its profits is [the right] of the owner, or on failure of 


2 Vir. 1. 143, p. 1 ; Kam. 31d. * Vir. 1, 143, p. 1; Kam. ; Vya. M. 

* Id. ° Vir. 1, 143, p. 1. 

5 The word is Sankara (sweepings) which is explained by the Vir to be the ctowd- 
ing of a road by carts, &c. (1. 141, p. 1). 

7 Vir. 1. 143, p. 1; Kam. e Amarakofa, Kanda ii., varga ix.; v. 88: a rupee. 

40 ° Vir. 1. 3, p. 3; Kam.; Vya. M. 20 Vir, 1. 148, p. 2; Kam. 

n Vír, 1. 143, p. 2; Kam; Kshetra in this verse is given as illustrative of a house. 
(See Mitiksbars, ch. ii., 1. 36, p. 2.) 

४३ Vir. 1. 143, p. 2; Vya, M 15 Vir. 1. 143, p. 2; Kam. ; Vya. M. 

14 Vir. 1. 144, p. 1; Vya. M. Vir. interprets the. word sansthatah standing by the 
synonyme prarudhah (grown), which makes the sense more definite. 
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' him, of the king.”! The same [ch. ii, v. 156] :—‘ An embank- 
ment producing benefit should not be prohibited [by the owner of the 
field] where the inconvenience is slight ; and [similarly] a well which 
occupies but little space and supplies abundance of water."? Na nishe- 
dhyah (should not be prohibited), should be repeated [in the latter 
hemistich]. Nérada also:—'* A reservoir in the middle of another 
man’s field should not be objected to, if the benefit is great and the 
damage small, [for] a pr ‘fit is to be desired [even ac the cost of a] 

trifling loss."5 *Nérada:—* If any one without asking the 
*.2& owner, repair a reservoir built long before, but fallen into 10 

decay, he [the repairer] shall not enjoy the profits of it."* . 
Vyása:—'' If any one having taken [i. e. rented] a field, shall neither 
till it himself, nor cause it to be tilled, he shall be made to pay to the 
owner óf that field its [possible] produce, and to the king a fine equal 
to its value."5 Sada [means] the possible outturn of the field. End 
of * Boundary Disputes.' 


ABUSE. 
[Vákpárushyam.] 

Brihaspati :—'* That is called abusive language of the first (or lowest) 
degree, where without [the specific mention of] tlie individual, [general] 20 
defamation of or the attributing of a vice to one's country, town, or 
family is made. [Accusation of] connexion with the sister or the mother 
or of a secondary sin is called the middle degree of verbal abuse by 
those skilled in the Sástras. Accusation of [using] forbidden food or 
drink, or charging with a primary® sin, or the exposure of one’s 
weakest points, is termed abuse of the highest degrec."" Dravyam 
vind [means] mere mention made without reference to a particular thing 
or person. Abhighattanam [means] divulging. Vishnu :—“ For abuse 
of one [who is] of the same class, a man is to be fined twelve panas.’”’8 

In another Smriti it is [laid down] :—'* When two persons stand 30 
charged with [using] mutual abuse simultaneously commenced, and no 
difference is observable [in their respective guilt], the punishment of 
both is equal.”  Nárada:—' Ho who commences an abusive [lan- 
guage] shall most certainly bo held to be blameworthy ; he who [abuses] 


1 Vír.]. 144, p. 1; Vya. M. 2 Vir. 1. 144, p. 1; Kam. 

3 Vir. 1. 144, p. 1; Kam. ; Vya. M 

* Vir. 1. 144, p. 1; Mit. ch. ii., 1. 67, p. 1; Kam. ; Vya. M. 

5 Vir. 1.144, p. 2. . १ For the five kinds of primary sins see Manu ch. xi., v. 54 

7 Vir. l. 148, p Vya. M 

8 Vir. 1. 149, p. 1; where this text is stated to apply, where there has been reciprocal 40 
abuse 
° Vir. 1. 145, p.1; Vya. M.; Vir. and M. attribute this couplet to Nárada, 


r 
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in return is also guilty of improper conduct, but he who first began 
receives heavier punishment"! Manu [ch. viii, v. 267]:— One 
defaming a Br&hmana shall, if he be a Kshatriya, be fined a hun- 
dred panas; if a Vaisya, a hundred and fifty or two hundred; 
and if a Sidra [he] shall be liable to death”? Brihaspati:—'* The 
punishment of a Bráhmana for giving abuse to a Kshatriya shall 
be fifty panas; to a Vaisya twenty-five; [and] if to a Südra, twelve 
anda half"5 With respect to a Sidra the same author [says]:— 
“TA Sádra] who teaches [the ordinances of] religion by [citing] 
10 examples from the Vedas, or is a reviler of Bráhmanas, shall be pun- 
ished by having his tongue cut out."* Manu [ch. viii., v. 275]:— 
* Ho who defames his mother, his father, his wife, his brother, his 
father-in-law, and his preceptor, or who does not make way for 
his preceptor, shall be fined a hundred papas.” Bhrátá [means] 

. the elder brother, because of his mention along with the father 
and the rest. According to the Mitákshará [ch. ii., l. 77, p. 1] aud 
other [authorities], this punishment [would follow abuse] in the case, 
of a mother and the rest, even thongh they were guilty; and in the 
case of a wife, [only] if she were innocent. Yéjiiavalkya [ch. ii., 
20 vv. 208, 209] :—“ Let a fine to the amount of a hundred panas be inflict- 
ed for abuse threatening injury to thearm, neck, eyes, or thigh; and the 
half of it for like abuse to the foot, nose, ears, the hand, or the like. 
If this [imprecatory threat] be n$étered by a feeble person he should 
be fined ten panas ; but if by one able [to carry the threat into execu- 
tion] he should be also required to give security for the safety of the 
person [threatened]."5 The same [ch. ii, vv. 205, 211] :—“ Any 
one abusing another thus, ‘I shall have criminal connexion with thy 
sister or thy mother,’ shall be made by the king to pay a fine of twenty- 
five [panas]. The highest fine shall be for him who abuses a Bráhmana 
80 learned in the three Vedas, the king or the gods."  Nárada :—“ A 
man caling a degraded man, degraded,* ora thief, [by the 

*c9 epithet of] thief, [commits] an offence, but if he falsely abuses 
them the offence shall be twice as great.” Yajfiavalkya [ch. ii., 

v. 204] :—'* He who by true, untrue, or ironical [statements] ridicules 
persons wanting a limb, or an organ of sense, and the diseased, shall 


t Vir. 1. 145 p. 1; Kam.; Vya. M.; Mit. ch. ii., 1. 78, p. 2. 
* Mit. ch. ii., 1. 78, p. 1; Vir. 1. 149, p. 1; Kam. Kullika explains the term वध 
to be a punishment in general, such as beating, and not necessarily death. 
3 Vir. 1. 149, p. 2; compare with this the text in Manu ch. viii., v. 268. 
40 * ४४.1. 149, 9. 2.. * Vir. 1. 149, p. 2 ; Mit. ch. ii, 1. 77, p. 1 ; Kam. ; Vya. M. 
5 Vir. 1. 149, p. 2; Kam. ; Vya. M. 1 Vir. 1. 150, p. 1; Kam, 
* Vir 1. 150, p. 1]. 
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be fined 12$ panas.”! Usanas:—‘‘ He who confesses [that] ‘such a 
thing was said by me through ignorance, or carelessness, envy, or 
familiarity, I will not say so again,’ should be fined half the [ordinary] 
amount."? End of‘ Abuse.’ ` 


ASSAULT. 
[Dandaparushya.] 


Nérada :—“ Injury inflicted upon the limbs® of another with the 
hand, foot, weapons, or the like, or by throwing ashes or the like, is 
called dandapárushya (assault).’* Brihaspati:—“The man who hav- 
ing received abuse, returns abuse, or being beaten, returns the blow ; 10 
or he who stripes one who does him wrong, does not commit an of- 
fence."5 Katydyana:—Bhrigu has ordained that the highest punish- 
ment shall be inflicted for cutting off an ear, a nose, a thigh, the eyes, 
tongue, the penis, or a hand ; [that of] the middling degree for break- 
ing [or wounding] any one of them.”  Yájüavalkya (00. ii, vv. 
218, 214] :—“ A fine of ten panas is recorded [as] the punishment 
for throwing ashes, mud, or dust on a person. Double that sum [is 
recorded] for throwing at him filth,’ the heel, or the spittle. This 
[holds, if the offence be committed] against one of the same [class]. 
But [if the offence be committed] against the wife of another or against 20 
one of a higher class, [the fine shall be] doubled; if against one of an 
inferior class, the fine shall be half; if conimitted through aberration 
of the intellect, drunkenness, or the like, no fine [shall be inflicted].’8 


2 Vir 1. 149, p. 2. The compound अधेत्रयोदद is explained hy Vijngnesvara to mean 
thirteen paras and a half (see Mit. ch. ii.,1. 77, p. 1). But for the grammatical in- 
accuracy involved in this interpretation, see Vir. 1. 149, p. 1. Besides the regular 
proportion which 12} hears to 25 would favour the interpretation adopted in the 
translation. 

2 Virl. 150, p. 2; Kam.. 

5 Vir explains the word गात, which primarily means hody, to be स्थावरजडुमात्मक॑ (im- 80 
moveable as well as moveable); so that the injury referred to in this text would he 
injury to the hody as well as to property. 

* Mit. ch. ii, 1. 78, p. 2; Vir. 1. 145, p. 1; Kam.; Vya. M. 

5 Vir. 1. 145, p. 2; Vir. says it is not here meant that a retorter commits no offence 
whatever, hnt that his offence is not so great as that of the aggressor. Nárada's text 
at p. 137, l. 33 would justify this interpretation. 

* Vir. 1. 146, p. 1. The first quarter of this text as cited hy the Vir. is ogm- 
दाक्षि This reading is preferable as being more grammatical, and as adding the lip to 
the list of limbs which it is an offence to injure. 

? The word in the text is अमेध्य which is explained to he अश्रुञ्लेष्मादीनि (tears, phlegm, 40 
&c.) see Vir. 1. 145, p. 2. É ` 

8 Vír. 1. 145, p. 2; Vya. M. 
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Párshnih [is] the hind part of the foot. Kátyáyana:—'* The fine is 
declared to be fourfold when a vomit, or urine, or fæces, or the like, are 
thrown npon the lower extremities ; sixfold if [thrown] npon the middle 
of the body; bnt eightfold if upon the head."!  Yájfiavalkya [ch. ü., 
v. 216]:—* For holding up {threateningly] à hand or a foot, the 
pnnishment shal be ten and twenty [panas respectively]. The 
middle scale of punishment is declared for all classes for mutual 
pointing of weapons."? The same [author says] [ch. ii, vv. 217, 
218] :—“‘ Tho [fine of] ten panas [shall be inflicted] for violent 
pulling of the foot, the hair, the clothes, or the hand [of another]; a 
hundred, for violently pulling a man caused to be tied in his clothes and 
trampling him under foot. The man who causes pain [to another] with 
a stick or the like, without shedding blood, shall be fined thirty-two 
panas, double that sum if blood be shed.”  Pígetyádi, (pain, &c.) 
The meaning is that a hundred [panas is the fine] for trampling 
a man under foot [after] having tied him in his clothes and pulled 
him violently. The same [ch. ii, vv. 219, 215]:—*'' The middle fine 
[shall be imposed] for breaking a hand, a foot, or a tooth ; for tearing 
the eats or the nose; for laying open a sore, and likewise for beating 
one till he is almost dead. The limb with which any one, not himself a 
Bráhmana, gives pain toa Bráhmans, shall be cut off. The lowest 
amercement is laid down [if the limb or weapon is only] raised ; and 
half of it, if the Bráhmana was touched [with the weapons]. Manu 
[ch. viii, vv. 279, 280] :—“ With whatever limb a man of the lowest 
caste [i. e. a Sidra] shall assault or hnrt one of a superior class, 
even that member of his shall be cut; so ordains Manu. He who 
raises his hand or a staff [against another] shall be liable to have 
his hand cut off"5 Katyéyana:—“Just as [different] fines are 
laid down for vákpárushya (abuse) according to the regular or inverse 
order of the classes, even so shall fines for assault be imposed accord- 
ing to the same scale.” Vishnu:—'' The fine for every one of many 

persons beating one* shall be double of that declared [for à 
* ८८ single offender]?  Kátyáyana:—'' Jnst as fine is to be im- 

posed in cases of injnry to the organs of the body, so shall some- 
thing be paid [by the offender to the injured] for appeasing [him] and 
for his cure [as may be fixed] by competent men."  T'ushtikaram 
(agreeable), something giving satisfaction to the sufferer. Sanvutthd- 
nam [is] the price of medicines and the like. Panditaih [means} by skilled 


2 Mit. ch. ii., 1. 79, p. 1; Vir. 1. 145, p. 2; Kam.; Vya. M. 

* Vir. 1. 146, p. 1; Kam. ; and Vya. M. 

5 Id. * Vir. 1. 146, pp. 1 and 2; Vya. M. 
» Mit. ch. i1, 1. 79, p. 2; Vir. 1. 146, p. 2; Vya. M.; Kam 

e Mit. ch. ii., 1. 80, p. 1; Virl. 146, p. 2; Kam.; Vys. M 

1 Vir. 1. M7, p. 1 


0. XVI, 8. 11, 6 ; 0. XVII, 1—2.] 141 


men. The meaning is—what may be fixed by skilled persons should 
be paid [to the sufferer]. With reference to the beating and the like 
of animals, says Yajiiavalkya [ch. ii., vv. 225, 226] :—“ For giving pain, 
drawing blood, cutting off the branches [as horns, &c.] or a limb, the 
fine shall be from two panas upwards! in the case of minor quadrupeds. 
For cutting off their organs of generation and causing [their] death, the 
middle amercement shall be paid [in addition to] their value. A 
double punishment shall be imposed in the case of [similar injury to] 
superior animels."? In respect of damage to trees [says] Manu [ch. 
viii., v. 285]:—“ According to the use and value of trees must a fine be 10 
imposed for destroying them; this is an established rule."5 End of 
* Assault.” 


THEFT. 
[Steyam.] 

Nirada specifies three classes of things [which are] the subject of 
it. “ Earthen utensils, seats, bedsteads, [articles made of] bone, 
wood, or leather, grass, and the like, leguminous grains, and 
cooked food are termed inferior articles. All but silken [kinds of] 
cloth, likewise all beasts except kine; all metals except gold, [and 
grain] like rice, barley, and the like, are termed articles of middling 20 
quality. Gold, precious stones, silken cloth, females, males, kine, 
elephants, horses, and [the wealth] of the gods, Bráhmanas, and the 
king are to be understood articles of the best quality.” The 
same [author] here first enumerates open thieves [7. e. cheats or im- 
postors]:—'* Naigamas [traders], quack-doctors, assessors taking 
bribes, cheats, astrologers, prostitutes, artizans, forgers, and those 
who perform unlawful acts, [false] arbitrators, false witnesses, and 
likewise jugglers [living by fraud or deception]—these are open 
thieves." Similarly in another Smriti$ [we find} “ open cheats, per- 
sons dealing in false weights and measures, those who take bribes, 80 
those who practise fraud, impostors, women of ill repute, forgers 


2 Vijf&neáeara states that this fine is always two panas or some multiple of two (see 
Mit. ch. ii., 1. 80, p, 2.) 3 Vir. 1. 147, p. 1; Kam. ; Vys. M. 

a Vir. 1. 147, p. 1; Kam. Fora graduated scale of fines according as the injury 
done is in respect of frvit trees, flower plants, creepers, grass, &c. see the text of 
Vishnu cited by Kulhika in his commentary on v. 285, cb. viii. of Mann (l. 144, pp. 1 
and 9). 

* See Amara 1९088, Kanda ii., Varga ix., v. 24, (p. 215,) where the different grains 
of this tribe are enumerated. i f 

5 The word used is loka, which means any metal in general, as well as iron; hut 40 
here it is used in its general sense. 

5 Vír. 1. 150, p. 2; Kam. 7 Vír. 1. 151, p. 1; Kam. ; Vya. M. 

5 This is from Nárada, see Viramitrodaya, 1. 151, p. 1. ; Kam. 
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and  fortune-iellers,——these and the like are to be known as 
open thieves on earth."!  Brihaspati:—'' That seller who sells an 
article concealiug its blemishes, adulterating it, or after repairing it, 
shall be required to give twice the quantity [to the purchaser], and 
likewise pay a fine equal to the [value of the article]. That physician 
who although ignorant of medicine or mantras (incantations), or 
unacquainted with [the nature of] disease, yet takes money from the 
sick, shall be punished as a thief. ‘Those whoplay with false dice, pro- 
stitutes, those who appropriate the king's dues, astrologers, and cheats 
. 10 are swindlers declared as deserving of punishment. Assessors pro- 
nouncing an unjust decision, also those who live by bribery, and those 
who cheat persons trusting them—all these should be banished. Those 
who do not understand the science of the stars, or [of] portents, and 
[yet] expound omens and the like to mankind, shall by all means be 
chastised. Those who exhibit themselves [as religious mendicants] 
with a staff, deer’s skin, and the like, and murder mankind in that 
disguise, shall be whipped by the king’s people. Those who dexterously 
dress.a thing of very small value into one of great price, and impose 
[thereby] upon the ignorant, deserve to be punished in proportion 
20 to the amount [gained by fraud]. Those who make false gold, false 
gems, false coral, and the like* shall be required to give back 

* ८९ their price to the buyer and pay a fine of double the amount 
to the king. Arbitrators who become corrupt through favour, 

gain, or other [motive], and witnesses who give false evidence, shall 
be compelled to pay a fine of double [the amount in dispute].”2 
Vyasa :—' Those who are found stealthily walking about at night, 
furnished with implements [of theft] and the like, and those whose 
place of abode is not known, are to be known as secret thieves."5 The 
same [author adds]:—'* A pick-pocket,* a house-breaker, a highway 
90 man, a cut-purse, and a stealer of women, men, cattle, horses, and 
other animals are declared the nine kinds of thieves.” Sandhh (joint) 
is the [joint] of a wall, &c. Yájñavalkya [ch. iü., v. 274] :—“ The tongs 
[i.e. the forefinger and index] of the hands ofthe pick-pockets and 
cutpurses should be cut off [for the first offence] ; for the second offence 
they should be deprived of a hand or a foot."5 Sandansa [means] the 


1 Fír. 1. 151, p. 2; Kam.; Vya. M. 

४ Vir. 1. 151, p. 2; Vya. M. 5 Vir. 1. 151, p. 1; Kam. 

* The word used is उत्क्षेपक which is explained hy the Vir. to mean one who seeing 
people off their guard cuts off their pockets, &c. see.l. 151, p. 1; and hy the Mit. to 

40 mean a stealer of clothes (ch. ii., 1. 87, p. 2.) 

5 Vir. 1. 151, p. 1; Kam.; Vya. M. 

6 Vir. 1. 151, p. 1; Kam. The reading adopted hy the Mit. and the Vir. in lieu of 
the last quarter of this text is करपादेकहीनको which means ‘deprived of one hand and 


one leg.’ 
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forefinger and thumb. Manu [ch. ix., v. 276]:—* The robbers who 
having broken a wall commit a robbery at night, shall have their hands 
cut off, and they should be impaled on a sharp stake by the king."'! 
Brihaspati :—‘‘ So also shall highwaymen be hanged by the neck from 
aíree."? “ [The king] shall cause two fingers of a cut-purse to be cut 
off for the first offence ; on-a second conviction, one hand and one foot ; 
on the third, he would deserve capital punishment." 5 Anguli (two 
fingers) [meaning] the forefinger and the thumb.* Nérada states a 
special rule in [regard] the flight of a thief takiug the stolen property 
with him :—“ A thief shall by every effort be seized by that [officer] 10 
within whose district’ he may have committed theft; unless a trace or 
foot-mark be carried ont [of the district], he [४. e. the village officer] 
shall be made to pay the amount of the loss. Again, when the trace 
[ofa thief] having left a certain district is found, but is not carried 
into another definite place, the sámantas (neighbouring villagers), the 
márgapála (road-keepers), and dikpálá (those guarding the entrances) 
should be made to pay the loss."6  Yájiiavalkya also [ch. ii., v. 272]:— 
“The village Shall pay when [the theft took place] within its limits, or 
that village to which the trace is carried. If [the theft be committed] 
beyond one krośa (two miles) [from any village], [the communities of] 20 
five surrounding villages or even of ten villages [shall pay]."? 


On [the subject of] kidnapping women, Vyása [says]:—'* The 
woman-stealer shall be burnt on an iron bedstead with a fire of grass; 
the man-stealer shall be set up where four roads meet after having his 
hands and feet cut off.’® Brihaspati:—‘ Haying cut off the nose of 
a stealer of kine and bound him, let them plunge him into the 
water.” Nérada:—‘ [Confiscation of] the whole property is [the pun- 
ishment! for the kidnapper of a woman; death for that of a maiden ; so 
shall [the whole property] be confiscated of those who carry off horses, 
elephants, or metals; as is ordained by Brihaspati'"!? The word 30 
Sarvasva (whole property) is to be repeated [in the latter hemistich]. 
Vyása:—'' Let them cut off with a sharp instrument half the foot of 


1 Mit. ch. ii., 1. £8, p. 2; Vir. 1. 151, p. 2; Kam. 

2 Vir. 1. 159, p. 1; Kam.; and Vya. M. 

3 Vir. l. 152, p. 1; Mit. ch. ii., 1. 87, p. 2; Kam. ; and Vya. M. This text belongs 
to Manu (ch. ix., v. 277), whose name has heen omitted evidently through inadver- 
tence. 

* The MSS. E and H have the following here in addition :--नार द;। प्रथमे प्रन्थिभेदा- 


नामङ्गल्यङ्गऽयोवैध r3 : ( At their first offence, cut-purses will have their forefinger and thumb 
S bI E 


cut.) 40 
5 The word used is गोचर (range). ® Kam. ; Vya. M.; Mit. ch. ii., 1. 87, p. 1. 
7 Kam.; Vya. M. * Vír.1. 152, p. 1; Kam. - 


? Vir. l. 152, p. 1. 79 Vir, 1. 152, p. 1; Kam. 
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him who carries off [common] animals.” Narada :—‘‘ Let the pun- 
ishment for stealing animals of a superior kind be the highest fine; 
for stealing the middle class of animals the middling fine; and for 
stealing mean animals the lowest fine.”! Manu [eh. viii., v. 320] :— 
.* Vadha (corporal punishment) [should be inflicted] on him who 
steals more than ten kumbhas? of grain; for [the theft of] less he 
shall be fined eleven times as much, and pay to the owner the amount 
of his property.’ One kumbha is twenty prasthas. The same 
[ch. viii, v. 828]:— For stealing principal gems, the thief deserves 


10 capital punishment."* Nárada :—“ Capital punishment shall be 


` or the like, valuable clothes and likewise all precious stones. 


inflicted for stealing more than a hundred [pieces] of gold and silver, 
295 
Manu [ch. viii, vv. 321, 822] :—‘‘ The cutting of the hand is the 
punishment approved for those who steal more than fifty gold and 
sílver [pieces] and the like, or valuable clothes; for [stealing] less, 

the king shall impose a fine of eleven times the value."6 
* 9o "*Yáüavalkya [ch. ii v. 270] :--6 A Bráhmana [guilty of 

theft| should be branded and banished from the kingdom."7 
Manu [ch. ix., v. 240]:—"[ Criminals of] the three first classes, 


.20 if they perform expiation ordained by law, should not be branded 


by the king on the forehead, but should be condemned to pay the 
highest fine.” Yajiiavalkya also [ch. ii., v. 270] :— Having caused 
restitution of the stolen property, the king shall cause the thief to 
be punished by different modes of corporal punishment."?  Nárada:— 
** They who supply food and shelter to runaway thieves, and they who 


. connive at their escape, though able [to arrest them] are also partici- 


80 


40 


pators in their guilt."!9 They are also liable to the same fine. End 
of ‘ Theft.’ 


A HEINOUS OFFENCE. 
[S4hasa.] 


Its nature is [thns] declared by Nárada:—** Whatever act is done 
by force, by one inflamed by pride is denominated Sáhasa ; [for] Sahas 


1 Vir. 1. 152, p. 1; Kam. 
,* Kulláka explains a कुम्भ to be a measure equal to 20 द्रोण (see his commentary on 
this verse, Manu 1. 147, p. 1.) 
* Mit ch. ii., 1. 88, p. 1; Vir. 1. 159, p. 1; Kam.; Vya M. 
* Vir. 1. 152, p. 2 Kam. ; and Vya. M. 
5 Id. : 5 Mit. ch. ii., 1. 88, p. 2; Vir. 1. 152, p. 1; Kam. ; Vya. M. 
१ Vir. 1. 152, p. 2; Vya. M. * Mit. ch. ii., 1. 87, p. 1; Vir. 152, p. 2; Vya. M. 
? Vir. 1. 152, p. 1; Kam. ३० Mit, ch. íi, 1. 81, p. 1 ; Vir. 1, 153, p. 1. 


\ 
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here [means] force or strength.” Brihaspati:— Manslaughter, robbery, 
assault on another man's wife, and both species of párushya (assault) 
are the four kinds of Sáhasa."? | Ubhayam [means] both; that is abuse 
and assault. Nérada [says]:—‘‘Destroying fruits, roots, water, and 
such other things, and agricultural implements, throwing them 
away, treading them under foot, or the like, is declared to be Sáliasa 
of the lowest degree. [Misusing] in the above-mentioned way, 
clothes, animals, food, drink, and household utensils, is declared to 
be Séhusa of the middle degree. Homicide with poisons, weapons, or 
the like, an indecent assault on another man’s wife;and anything 10 
jeopardizing life is called Sdhasa of the highest degree.”5 Yéjtiavalkys 
(ch. ii., v. 273] :—“ [The king] shall cause to be impaled on a stake 
Bandigráha(sacrilegious house-breakers), likewise those who steal horses 
and elephants, and also violent murderers.”* Brihaspati :—“ Having 
carefully ascertained who are notorious murderers, and likewise secret 
murderers, and having seized their effects, the king shall inflict death 
upon them by different modes of killing.” The same:—'* When 
many persons filled with rage beat one single individual [to death], then 
he who strikes him on a vital part is declared to be the Gátaka (mur- 
derer).” ` Káty&yana :—“ He who commences a sáhasa, or aids it, so also 20 
he who points out the road, he who gives an asylum or furnishes 
weapons or food to evil-doers; so even he who advises a battle; 
he who sets [others] on destruction; he who stands aloof [i. e. ren- 
ders no help to the sufferer in an affray] ; he who speaks ill [of the 
dead]; he who approves [of the murderer’s action]; or he who possess- 
ing the power does not prevent the offeuce—all these are participators 
in thedeed. [The king] shall inflict on them suitable punishment 
proportioned to the power [of each to suffer]."? 


Narada lays down a special rule in regard to the punishment of a 
Bráhmana :-- This is the law of punishment laid down for all without 30 
distinction save in the case of a Bráhmana [offender deserving] death; 

* [because] a Bráhmana is [said to be] not liable to undergo 
* ९१ capital punishment. His punishment shall be shaving of the 
head, banishment from the city, a brand of infamy on the forehead, 
and parading upon an ass.” A Bréhmana, even though an dtatdyin (a 
felon), is not liable to death; because of the text of Sumantu [which 
says] :—“ There is no sin in putting to death persons guilty of felony, 


1 Mit. ch. ji., 1. 81, p. 1; Vir. 1. 152, p. 2; Vya. M. 
४ Vir. 1. 153, p. 1; Kam. ; Vya. M. 


3 Mit. ch. ii., 1. 81, p. 1; Vir. 1. 153, p. 1 ; Kam. ; Vya. M. 40 
* Vir. 1. 162, p. 1; Kam.; Vya. M. 5 Vir. 1. 154, p. 1; Kam. ; Vya. M. 
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except kine and Bréhmanas.”! Kétyéyana:— According to Bhrigu, 
there shall be no capital punishment in the caseof a felon of the highest 
class devoted to austerities and to reading the Vedas. Capital punish- 
ment is for sinners who are of a low class.”* The same author 
declares who are felons:—‘‘ He who [feloniously] uses a sword, 
poison, or fire; also he who raises his hand in imprecation, and he 
who kills by incantations [such as are found in] the Atharvana [Veda], 
and also an informer to the king; one who [harasses] his wife by 
transgressing the law, whois diligent in picking out defects [of other 
people];—all these persons and the like of them are to be known as 
felons.”  Vasishtha also [says!:— An incendiary and a poisoner, 
one who [offensively] handles weapons, who robs [another of his] 
wealth, also he who steals [another’s] land or wife—these six are áta» 
tdyins (felons)."* As for the text of Manu [which says, ch. viii., v. 
850]:—'' Let a man withont hesitation slay a felon who assails him [with 
intent to murder], whether [he be] the preceptor, or young, or old, or 
a Brahmana deeply versed in the scriptures” ;? and as for [the text of) 
Kátyáyana [which says]:—" A felun coming with intent to take one’s 
life should be killed, even though he [the felon] have gone through 
the Vedas; there will be no sin by that [act] of being the slayer of a. 
Bráhmana."5 [Tho existence of the words] và and api [in the above 
two texts] shows that they relate to the slaying of all felons except Bráh- 
manas. The mention ofa Bréhmana is [here] made to give force to the 
law by an extreme example. [This is explained] in the Mitákshará [as 
follows] :—'* A felon even though a Brahmuna is liable to be slain ; how 
much more then [is] any other man ;”? inaccordance with [the follow- 
ing text of] Gálava [which says] :—“ He who kills a learned Bráhmana 
that feloniously attacks him with a raised weapon, does not become a 
Bréhmana’s murderer ; did he not kill him, he would really be guilty 
of a Bréhmana’s murder;"? [and also] of the [text of] Brihaspati 
[which says]:—‘ He who kills a (Brahmana] felon versed in the Vedas, 
and come of a good family, does not commit a Bráhmans's murder; 
did he not kill him, he would be guilty of a Bráhmana's murder.” [The 
following] is the conclusion [drawn from the above by] the [Smriti] 
Chandriká [on this subject]:—‘A Brahmana felon coming to kill another 
is by all means to be. slain. A Bráhmana [however] who seizes the 
land or wife or any other thing of another, [and is so fara felon,] is not 
to be killed ; while Kshatriyas and persons of the other classes in simi- 
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lar cases are to be killed’ This is correct; because the [preceding] 
texts from Manu, Kátyáyana, Gálava, aud Brihaspati having reference 
to a particular felon [viz., one who is] intent upon killing, it is 
proper to take them as exceptions to the [aforesaid] general texts 
of Sumantu and Kátyáyana [in regard to a felon]. As for the 
[following] text of Brihaspati:—'* He who will not kill a felon of the 
highest class, who performs austere acts of devotion and reads the 
Vedas, though deserving death, shall obtain the merit of [the per- 
formance of] a horse sacrifice;”! this [text] too has reference to a 
felon other than one intent upon killing the killer. Besides [by the 10 
text], “an excellent Bréhmana acting feloniously should not be killed 
Leven] in a just fight ;’* the slaying of a Bráhmana felon intent upon 
killing is forbidden in the Kali age. This prohibition in the Kali age 
would be unmeaning, if it [i. e. the slaying of a Bráhmana felon] was not 
enjoined by law. Moreover, all works [on Dharmagastra] declare all pro- 
bibitions in thé Kali age to refer to acts [specifically] enjoined, [so as to 
give]the word Dharma (commandment) its proper meaning in [the text] 
“The wise declare these Dharmas (commandments) to be inapplicable in 
the Kali age.’ Therefore in this Kali age a Bráhmana feloniously 

seeking the life of another* is not to be killed [by that other]. 20 
* ९२ In other ages, however, he was indeed [liable] to be killed. A 

Bráhmana felon other [than one intent upon killing] is exempt 
from death in all ages; while felons of the Kshatriya and other classes 
are in all ages liable to be killed. This is the bare outline [of the 
subject]. 

Brihaspati declares the punishment for stealing articles of low, 
middling and great value thus:—''One destroying or carrying off 
implements of husbandry, or flowers, roots, or fruits, shall be fined a 
hundred or more panas according to his offence. In like manner, 
one destroying or stealing [inferior] animals, cloths, grain, liquids, 30 
and household utensils, shall be fined not less than two hundred panas. 
[In the case of] women, men, kine, gold, gems, and the property of 
the gods, of Bréhmanas, aud of females [and other] costly things, the 
fine shall be equal to the value of the property stolen or destroyed. 
Or double the amount may be imposed by kings according to the 
[status of] the thief; or the thief may be [even] put to death with a 
view to the prevention of a recurrence [of the offence].”*  Yausheyam 
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is Stridhanam [woman's property]. Va means eva (by all means). 
According to Madana, looking to the proper meaning of the words 
Vinásayan (destroying) and hartá (robber), the [above] text: 
belongs to the subject of Sdhasa (heinons offences) [and not to steya 
(theft) ]. 


Yájriavalkya lays down the pnnishment for one who proenres the com- 
mission ofa heinons offence [ch. ii., v. 281]:—'* He who canses the 
commission ofa Sdhasa (a heinons offence) shall be made to pay 
a donble fine; and he who does the same by saying, ‘1 will give [such 

10 areward],’ shall be made to pay qnadrnple the amount."! ^ Dvaigun- 
yum (donble), or chiáturgunam (qnadrnple,) means donble or qnadrnple 
ofthe fine imposed on the actnal offender. Mann lays down the pnnish- 
ment for him who by force enjoys a virtnons Bráhmana woman [ch. viii., 
v. 878] :—'* A Bráhmana who enjoys a gnarded Bráhmana woman by 
force shall be fined a thonsand [pazas]."? Bntif the crime be com- 
mitted against snch a woman by a man of the Kshatriya or other 
class, Brihaspati [says] :—“ The king shonld seize the whole of the 
property of one who enjoys by force [a woman], and having cnt off 
his penis and scrotnm canse him to be carried about npon an ass."5 

20 Kamayet [means] shall have connexion with the lawfnl wife of another. 
Kátyáyana imposes the following pnnishment for forcible enjoyment of 
a married woman of the same class by persons of the Kshatriya, the 
Anuloma (offspring of a mother married to a man of a higher class) and 
the Pratiloma (offspring of a mother married to a man of a lower class) 
classes :— When a man has forcibly obtained enjoyment of a woman, 
capital punishmeut is to be inflicted in that case as it is a transgression 
of duty.” The same:—“ A woman who has been enjoyed against 
her will shonld be kept in the honse, with her person in a sloven- 
ly state sleeping on the gronnd, and fnrnished only with a mere 

80 morsel [i. e. bare maintenance]."^ The same :—‘ She who has been 
enjoyed by a man of a low class is to be put away or to suffer death.” 
Her death is to be understood in the case of her [previons] consent 
[to the gnilty act]. Narada thns declares the punishment of Sáhasa 
of the lowest, the middling, and the highest degree :—'* The punish- 
ment for it must be in proportion to the crime. For [a crime of] the 
lowest degree, not less than a hnndred [panas]; for one of the mid- 
dling degree, not less than five hundred as declared by those versed 
in the law; for Sáhasa of the highest grade, the punishment 
is declared to be not less than a thonsand (panas]. Capital pnnish- 
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ment, confiscation of everything (belonging to the criminal), banish- 
ment from the city, branding, ampntation of [the offending] limbs— 
these are the punishments declared for the highest degree of Sdhasa.” 
The command for inflicting capital punishment, mutilation, and the 
other punishments, however, [is given] to the king and to no other; 
since to him alone pertains the right of inflicting pnnishment. End of 
Sáhasa (a Heinons Offence). 


ADULTERY. 
[Strí-Sungrahana.] 

The pnuishment for forcible enjoyment of another man's wifo being 10 
a [species of] séhasa [a heinons offence] has already been: declared. 
As regards the fraudnlent enjoyment of another’s wife of the same 
class, Brihaspati says :—“ If a man by frand enjoy (a woman], his 
pnnishment shall be the confiscation of his all, and afterwards banish- 
ment from the city with a brand ofthe pudendum muliebre* 
* *& [on his body]."? Sarraharah [is] that [pnnishment] which 
takes away the whole property. This pnnishment [applies in 
the case] of a woman of an eqnal class. In the case of one of a lower 
[class], the [punishment] is half of this, and of one of a higher [class], 

death. Tor, the same author [says] :-- The half of that pnnishment 20 
[which is to be] inflicted [for connexion] with a woman ofan eqnal class 
is imposed in the case of a woman of alower class. But for connexion 
with a woman of a higher class the punishment of the man is death.” 
The same [anther] lays down the punishments for the lowest, middling, 
and the highest [kinds of] adnltery :—“ The pnnishment in each of these 
three cases is respectively the lowest, the middling, and tho highest 
fine. For forcible enjoyment in secret, even a greater [pnnishment may 
be inflicted].”* Mann lays down the pnnishment for a vagabond who 
converses with the wife of another man [ch. viii., v. 884] :-- A man 

before noted for vice who converses in secret with the wife of another 80 
shall pay the lowest amercement.”*  Yáíjüavalkya imposes the follow- 
ing punishment for conversation between a man and woman who have 
been both forbidden by their fathers or other [relatives] ch. ii., v. 
285] :—-“ A woman [erring after] being forbidden shonld be fined one 
hundred [ panas], ard a man [nnder similar cirenmstances], two hnn- 
dred ; where the prohibition [has been laid] on both, their pnnishment 
is the same as [that] for adnltery."5: The first distitch has reference 
to prohibition [laid on] either of the parties [only]; the last, to a [pro- 
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hibition] laid on both. Yéjfiavalkya declares the punishment for inter- 
course brought about through the [mutual] desire of both [ch. ii., v 
286] :—“ [For intercourse with one] of an equal class the highest fine 
may be imposed ; [with a woman] of a lower class, the middling [fine] ; 
and [with one] of a higher class, death [in the case] of the man, aud 
the lopping of ears or other [limbs] [in the case] of the woman."! 
Kátyáyana :—“ In [the case of] all offences the woman shall pay half 
of the pecuniary fine which is laid down for a man. Where death [is 
ordained] for a man, a woman shall be mutilated."? With regard to 
10 intercourse with a Bráhmana woman of loose life, Manu [says] [ch 
viii., v. 378] :— For intercourse with a willing woman, the fine shall 
be five hundred [papas]? This relates to a woman of an equal class. 
On intércourse with women of a lower class and loose morals, the same 
[author says] [ch. viii., v. 385] :-- A Brálunana shall be fined five 
hundred [७११८७७] for intercourse withan unguarded woman ofthe Vaisya, 
Kshatriya or Sidra class, and one thousand for [intercourse] with 
a woman of the tribe of Antyuju.’* As for [the text of] Manu 
[ch. viii., v. 888] :— A Bráhmana having intercourse with a guarded 
woman [of the] two [classes, viz., Kshatriya or Vai$ya] shall be 
20 fined one thousand [papas]? it refers to a virtuous woman. Manu 
declares the punishment of a Südra for intercourse with a woman 
of a higher class (ch. viii, v. 374]:—'* A Sidra having intercourse 
with a woman of a twice-born class, whether guarded or unguarded 
shall lose the part [offending], and [further] his whole wealth when [she 
is] unguarded, and everything [including his life] wheu [she is] guard- 
ed."5 The meaning is:—A Sidra having crimiual intercourse with 
an unguarded woman of a twice-born class, shall have his offending part 
cut off, and all his property confiscated ; and when [she is] guarded he 
deserves the confiscation of his property and death. Gautama:—* For 
30 adultery with the wife of the preceptor, the man’s offending part shall 
be taken away, and all his property confiscated ; [and] if the woman be 
guarded, let him further suffcr death.” Manu [ch. viii., v. 376] :-- But 
if & Vai$ya or Kshatriya have intercourse with a Bráhmana woman who 
is unguarded, the Vai$ya shall be fined five hundred [panas] and the 
Kshatriya a thousand."7 The same [ch. viii., v. 977] :— Both of them, 
however, if they commit that offence with a Bréhmana woman who is 
guarded shall be punished like Sádras, or be burnt ina fire of dry grass 
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or reeds."! The same [ch. viii., v. 882] :—If a Vaisy4 have criminal in- 
tercourse with a guarded woman of the Kshatriya class, or a Kshatriya 

with [a similar] one of the Vaigya class,* they both deserve the 
* S8 same punishment as in the case of an unguarded Bráhmana 

womau."? The meaning is:—[The fine is the] same as that 
which is imposed for connexion with an unguarded Bráhmana woman. 
Vasishtha :—“ If a Kshatriya have intercourse with a Bráhmana woman, 
he should be tied with a bundle of long grass and thrown into the fire; 
the same [should be done] if a Vais$ya have sexual intercourse with a 


Kshatriya woman ; and likewise if a Sidra [commit the crime] with a 10 


woman of the Kshatriya or of the Vai$ya class."5 Nérada:—“ He 


who has criminal connexion with any oue of [the following] women, . 


[namely,] the mother, the mother's sister, the mother-in-law, the, 


mother's brother’s wife, the father’s sister, the wives of a father's bro- 
ther, a friend, and a pupil; a sister, her (7. e. sistcr's] friend, a 
daughter-in-law, a daughter, and the wife of the preceptor, every 
woman descended from the same family, any woman who has sought 
[the man’s] protection, the king's wife, a pravrajitá (a female de- 
votee), the [man's] nurse, a virtuous woman, and a woman of the 


highest class, is said to be a gurutalpaga (a violator of his religious 20 


preceptor's bed). No punishment save that of cutting off his secret 
parts is laid down for such a crime."* Yájñavalkya also [ch. iii., vv. 

288]:—'* A man who has connexion with his father’s sister or his 
mother's sister, or with his mother's brothers wife, and also with his 
[own] daughter-in-law, with his step-mother, his sister, so also with 
his preceptor's daughter, or his preceptor's wife, ‘or with his own 
daughter, is a gurutalpaga (the violator of his preceptor’s bed) ; 
his privy parts being cut off, capital punishment should be inflicted 
on him, and the same for the woman, if she were consenting 
to the act.” This punishment however is not to be inflicted on 
Brahámanas; for among the texts of Brihaspati referring to 
Bréhmanas, we find:—“One [Bráhmana] who has been guilty 
of committing adultery with another man’s wife should be punished 
by painful brands and banished. One, not a Bréhmana, doing 
the same guilty act, deserves any punishment up to death." Sankha 
and Likhita say:—‘‘ With whatever member any particular offence is 
committed, that very member should be cut off except [in the case of] 
a Bráhmapa."  Yájüavalkya declares the punishment of a Bráhmana 


30 
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having conoexion with a female slave or the like (ch. ii., v. 290] :— 
«A man [having intercourse] with an avaruddhá (protected female 


slave) and Bhujishyà (another's mistress), shall be required to pay a 


10 


fine of fifty panas, even though intercourse with them be [in other re- 
spects] permissible"! Avaruddhéh [means] female slaves forbidden by 
their master to have intercourse with other men. Nérada:—‘ An un- 
chaste [married] woman [who is] not [of the] Bréhmana [class], or a 
professional prostitute, a female slave, who has left the family [protec- 
tion], may be carnally known by a man of the same 07 a higher class ; 
[but] not by a man of a lower class. But if such women be the 
kept mistresses [of some persons], the offence: [of approaching 
them] would be that [of approaching] another man’s lawful wife."? 
The word Abráhmani [in the text] is an adjective qualifying the 


- word Srairiní. Svairint [means] an unchaste woman [who is her] 


20 


30 


40 


own mistress. Nishkdsini [means] an unchaste woman who has left 
the family. Yájüavalkya [ch. ii., v. 274] :—“ Ifa man have connexion 
with an Anty woman he should be branded with an obscene mark, 
and banished. If a Stidra [act in such a manner], he is similarly liable to 
be branded. But if an Antyd have connexion with a woman of any of 
the four classes of Aryas, he shail be put to death.” The punishment 
for an indecent assault committed by a woman is thus declared by 
Nérada :—“ That female who going to à. [man’s] house, excites him by 
tickling him or the like, and so causes him to have intercourse with 
ber, should be punished, as declared [by sages], in half the fine pre- 
scribed for a man [guilty of like conduct ]."* 


Yama prescribes the punishment for women of the Bráhmana and 
other classes who have criminal connexion with a Sidra or the like. 
“A Brahmana woman who, overpowered by desire, seeks [the comi- 
pany] of a Vrishala, should be caused by the king to be devoured by 
dogs at the place of the executioners. A Brdhmana woman who has in- 
tercourse with a Vaisya, or even a Kshatriya, shall have her head shaved, 
and shall be carried about upon an ass.” Vrishala [means] a Sádra, 
Vadhyaghátinah [means] executioners; at their place [the execution 
is to take place]. This punishment, according to the Chandriká, is for 
excessive attachment [to the paramour}. Yájñavalkya points out the 
means of determining [the act of adultery] (ch. ii., v. 283) :—“ A man 
should be caught in the very act of adultery; or while holding each 
other’s hair, or by other signs of excitement, or by the admission of 
both.” From the expression dvayoh (of both) there is no proof of 
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adultery upon the confession of one only. As regards slander says 
Yájfavalkya [ch, ii, v. 289]:—'* He who utters a [true] slander 
against an [unmarried] woman shall pay & hundred (panas), bat for a 
false accusation [he shall pay] two hundred. For connexion witha beast 
he shall be made to pay a hundred, and the middling fine for con- 
nexion with a distressed woman or a cow’! Moreover [ch. ii; v. 
293] :—“ If a man have intercourse with a woman in an improper part, 
or make water, or void excretion [before women], he shall be fined 

twenty-four panos ;* so also he who hasconnexion with a female 
* ९५ devotee.” Dindm [means] distressed, even one’s own wife. 10 

The meaning of abhimehatak (of one making water) is that of 
him who shall perform his evacuations or the like before a woman. 
End of ‘ Adultery.’ 


DUTIES OF MAN AND WIFE. 
( Stri-pun-dharmah.) 

Now the punishment for a husband who abandons a virtuous wife, is 
thus declared :—‘‘ The husband who abandons a wife that is obedient, not 
evil-tongued, dexterous [at her duties], virtuous and devoted to her 
husband,? shall be restrained with a fine by the king.”* Yájñavalkya 
[ch. i, v. 76]:— ‘He who deserts a wife [that is] obedient to his 20 
commands, diligent [at her duties], mother of an excellent son, and 
speaking kindly, shall be compelled to pay the third part [of his wealth 
to her]; or if poor, to provide maintenance for her.” The same 
author says with respect to a wife [ch. i., v. 77] :— Wives should do 
the bidding of their husbands. This is the highest duty of a wife. 
Even if he be tainted with a primary sin, yet let her wait until he be 
purified.” End of ‘ Duties of Man and Wife.’ 


GAMBLING AND PRIZE-FIGHTING. 
(Dyutasamahvayau.) 

Yájfiavalkya [ch. ii., v. 201] :—“ [Payment of] that which has been 30 

won publicly in an assembly of gamesters in the presence of the master 

of a gaming house, and when the king’s share has been paid, shall be en- 

forced, but not otherwise.” PrasiddAé [means] not in stcret. Dhárta- 

mandale [means] ina gaming house. _ Sabhikah [means] a superinten- 
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dent of gambling appointed by the king. "The meaning is that theking 
should cause to be paid whatever was won under the [just mentioned] 
circumstances, and nothing else. The same [author] lays down the 
punishment for one guilty of fraud in gambling [ch. ii., v. 202] :—“ A 
man who plays with false dice or by deceit, shall be branded and banish- 
ed by the king"?  Upadhih means] fraud. Manu declares the punish- 
ment for gambling without permission from the king (ch. ix., v. 224] :— 
f The king should punish all those who [themselves] gamble or cause 
ftothers] to gamble whether with inanimate or animate things, and the 

10 60138 who adopt the marks of tho twice-born.?  Driüalimgum (the 

OT meanks of the twice-born) is [wearing] the sacred thread, reading the 
Vedas or the like. Yijiiavalkya thus declares the law of gambling 
dusty) sto apply to prize-fights [ch. ii., v. 208]:— This very law 
should be understood to apply in the case of Samáhvaya (prize-fight- 
ing.) 3 The [term] prdni-dyéta (gambling with animals) is an 
adjective qualifying Swméhvaya, and means the same thing. End of 
‘Gambling and Prize-fighting.’ 


ei णाय eios tui e zaol MISCELLANEOUS. 
tou उप x ied? gv. 7 

o pea (Prakirnakam.) 
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20५ VA favo yn [cho], vv. 295 and 296]:— He who either omits or 
0९ Adds anything im writing to. the king’s edicts, or he who allows an 
pdalterer ox a thief to.escape [shall suffer] the highest amercement.* He 
who defiles a; Bréhmana, a Kshatriya, a Vaisya, or a Sudra by feeding 
Qo, -pim with things not fit to be eaten,* shall be [respectively] 
d Wrommerced pith tine for the highost, the middling, and the lowest 
gin s Shgsar(a heinous offence) and [half of the last].” Abhakshyam 
dthings not fit to,be tasted), pe, intoxicating . liquors, urine, fæces, and 
the like. The same (ch: iij;;v-,297] :7— He. who deals in false gold 


[as pure], and he who sells uuclean meat. should be maimed and com- 
80 pelled to pay the fine for the’ highest såhasa (heinous offence)." 
` Vimámsain (unclédil thedf) [às] tlie flesh of cows and-the like. Accord- 


93, p. 1] by the use of the particle 


ing to the Mitakshara, {ch 
ded].. Also (ch. ii., v. 800] :--“ The 


ment, aud in double [that atioun]if 
the sufferer likewise cry, out. [for help] beforehand." _ Vilrosah [means] 
. erying out... Manu [ch. viii., vv. 296, 297, and 298] :—'* For killing ७ 
man, 14 fine equakte that for; theft shall be instantly.imposed, half that 
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amonnt for large animals such as a bull or cow, an elephant, a camel, 

. & horse, and the like; for killing very small animals, the fine shall be 
two Lundred [panas], and fifty for handsome qnadrupeds or birds. 
For an ass, a gout, or a sheep, the fine shall be five máshakas ; aud one 
máshaka for killing a dog ora boar.” This fine mnst be nnderstood 
to be over and 80053 the payment of the valne of the [animal] killed. 
Y4jfiavalkya [ch. ii., vv. 801, 802] :--“ He who charges a gallant as a 
thief, shall be made to pay five hundred [panas] as a punishment. 
For him who taking money [from an offender] lets him go, eight 
times its amount is ordaincd [us the fine]. — Upajíryo means having 10 
received. “The king should banish, after cutting ont his tongue, that 
man who imprecates evil against him, who calumniates him, or who 
divulges his secret connsels." — Anishtam [means imprecates] his death, 
or the like. Alkrosé (abuse) [such as] saying, ‘May thy reign nos 
last’, or the like. Mann [ch. ix., v. 275] :—Men who rob the king’s 
treasure or [obstinately] oppose his commands, and those who help 
bis enemies, shall be punished by varions modes of pnnuishment."! 
Yájüavalkya [ch. i., v. 303] :-—* The punishment of him, who sells 
what was on a dead body, aud likewise of him who strikes his precep- 
tor, and of him who seats himself in the king's carriage or throne, is the 20 
highest amercement (uttama Sdhusa).” Mriténgalagnam [means] what 
is on a dead body [snch as] the clothes of the dead or the like. The 
same [ch. ii., v. 304]:—'* The punuishmen* of him who pnts ont both 
eyes [of another], who performs acts forbidden by the king, or who 
being a Sidra lives as a Bráhmana, shall be eight hur red (pamas.)"? 
The meaning is [the punishment abovementioned is] for him who puts 
out both the eyes [of another], for him who does an act prohibited by 
the king, and for a Sidra who lives.by the profession of a Bréhmana. 
According to the Mitáksára [ch. ii., l. 94, p. 1], which qnotes another 
Smriti :-- If he [i. e. the Stidra] assumes the sacred thread for taking 80 
food at a Sráddha, he shall have a line resembling the sacred thread 
imprinted [on his body] with a red-hot rod.” 

The same author propounds the punishment for those who make 
unjust decisions [ch. ii., 305, 306] :—“ An unjust decision should be 
revised by the king and the sabhyas (assessors), together with the 
person in whose favonr it was given should be fined in twice the 
amount [in dispnte]. If a man, thongh he have justly Jost his canse, 
thinks, ‘ I am not [justly] conquered, and again come into court, he 
when again nonsnited shall be made to pay a donble fine.” 

Here [i. e. in this work], where mere number is mentioned withont 40 
the object [to which it refers], it must be understood to refer to panas. 
the Viramitrodaya is हरेत्सवेस्वमेव च (have his whole property confiscated). 

3 Kam, and Vya. M. 3 Kam. 
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The pana is a copper piece equal in weight to the Karsha [of 16 mdshas], 


10 


20 


from this verse in the dictionary, “ A pana is made of copper of the 
Karsha [weight]."! A Karsha is the fourth of a pala. And a pana is 
thus defined by Bhdskarécharya,—“ A Kakini is twice ten Kauris, and 
four Kákinis make a pana 
Now, as regardstheUttamasáhasa (highest fine) and other fines: —“ The 
Uttamasáhasa(the highest fine) is a fineof one thousand and eighty panas ; 
the madhyama sáhasa (middling fine) is pronounced to be half of it, and 
the half of that [again] is declared the adhama sáhasa (the lowest)." 
Moreover, ifin any of the aforementioned crimes, repression is not attain- 
able by fines regulated after the above specified scale, even a greater 
fine may be imposed. For, says Ápastamba :—“ Danda (punishment) 
js so called because it represses [a culprit]; therefore those unrepressed 
by the [fine alrcady inflicted] should be brought into subjection.” 
Again, Nárada points out some exceptions in the punishment of con- 
fiscation of a man’s all :— Even when confiscation of ail that a criminal 
possesses is enjoined, it is not fit that the king should take away his 
weapons, if a soldier, the beasts of burden or other (conveyance) of those 
who subsist by carrying for hire; the ornaments of professional pru- 
stitutes; the musical instruments of musicians, or those imple- 
* ९७ ments by which artizans subsist ; in short, anything* by which 
any person gains his livelilood.’’5 
Yájüavallya (ch. ii., v. 807] declares whatis to be done with a fine 


levied unjustly :—'* What has been obtained through injustice by the 
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king as a fine, should be devoted by him to Varuna, and given with his 
own hands to Brahmanas on being increased thirty-fold. The mean- 
ing is, ‘let him give thirty times as much to Brahmanas, having vowed 
it to Varuna under a ritual.’ End of the * Miscellaneous.’ 


In the middle regions, famed for [good] acts, in the vicinity of 
the auspicious confluence of the Charmanvati and the Yamuná, 
[stands] the famous city of Bhará, whereof the [reigning] king is 
Bhagavantadeva, devoted to the lotus-eyed [i. e. God]. . 

Thus ends the Vyavahára Mayükha (the ray relating to municipal 
law) of the Bhagavadbháskara (the sun) composed by Bhatta Nila- 
kantha, son of Sankarabhatta, who was the jewel of learned men, the 
head of those who have travelled over the Mímánsa [ocean] from one 
end to the other, and son of thelearned Bhatta Náráyana, the preceptor 
of the whole world, [compiled] under the orders of Sri Bhagavantadeva, 
who is the lord of kings, and an ornament of the progeny of Sagara. 


1 Amarakosi, Kanda ii, Varga ix., v. 88. ® Líláveti, v. 2. , 
5 Vir. 1. 255, p. 2; Kam.; Vya. M. 


YÁJRAVALKYA—DHARMASÁSTRAM. 


(INSTITUTES OF YÁJNAVALKYA.) 


b 5 ÁCHÁRÁDHYAYA. 
CHAPTER [I] ON RELIGIOUS AND MORAL OBSERVANCES. 
- SALUTATION TO GANESA ! 
[Introduction.] 


1. The Munis! having worshipped Yájüavalkya, the lord of Yogina,® 
said, ‘tell us completely the dharmas (duties) of the classes, orders, 
and the mixed. 5 ` 


2. That chief of the Yogins, resident of Mithilé,* having meditated 10 


for a moment, spoke to the sages [ thus] : ‘know [that] the duties 
{which I am going to describe relate | to the country where the black 
antelope? [ lives ]." 


3 The thoughtful. 
3 Yogi, one who has suhdued his passions, Vijfáne$vara calls him the chief or 


Sanaka and other sages; hut Sanaka and others appear iu the Krita yuga or first age 
of Hindu history ; whereas Yájfíavalkya, the author of the present Smriti, appears to 
have lived ata much later age. He is sometimes styled Yogi and sometimes Yogindra. 

3 By classes is meant :—1, Bháhmapas ; 2, Kshatriyas ; 3, Vai$yas ; and 4, Südras. 


Orders signifies the four stages of the life of a twice-born Arya, namely, those of 20 


Brahmachérin (or student), Grihastha (or householder), Vánaprastha (or the hermit), and 
Sannyásí (or the retired sage): “ the mixed" means according to the Mitákshará the 
mixed classes, who are heyond the pale of the four regular classes and the four orders ; 
and whom the author calls iara or the others. The present law is thus limited to the 
ahove classes aud orders, and the mixed classes of two sorts, viz., the anuloma and the 
pratiloma, or the issue of mixed marriages in the direct and inverse order of the 
classes respectively. 

“ वणोश्रमेतराणां'? is a compound of वणे, आश्रम, and इत्तर, And as इतर is a pronoun, 
its sixth case would he इतरेषां. But in the case ofa gzg, Pánini ch. i, quarter i., 
Sutra 31, ‘x27 would treat such pronouns like ordinary substantives. f 

* See Brihatsamhitá p. 88 (ch. xiv., v. 6,) where the Maithila country is de- 
scrihed, of which Mithilá is the capital. He was the spiritual preceptor of Janaka, the 
king of Mithilá, and discoursed on various religious topics in the Brihadáranyaka- 
Upanishad. He isthe Bishi of the White-Yajurveda. 

5 This animal is described to be indigenous to the country of the Aryds. In the text 
it is stated to be the Krishna myiga (the hlack antelope). "Vijfiáne&vara translates it 
into Krishna-sára. Sankarahbatta in the preface to the Vratárka cites Manu (ch, ii., 
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3. The Vedés, along with the Purdnas, the Nyáya, the Mímánsd, 
the Dharmaséstras, and the Angas are the fourteen seats [or sources] 
of knowledge and doty.: 


4—5. Mann, Atri, Vishnu, Háríta, Y4jfiavalkya, Usanas, Angiras, 
Yama, Apastamba, Samvarta, Kátyáyana, Brihaspati [4], 


Parásara, Vyasa, Sankha, Likhita, Daksha, Gotama, Satátapa, and 
Vasishtha ; these are the propounders? of the dharmaéásira [5] 


v. 23) thus: कृष्णसारस्तु चरति मृगो यत्र स्वभावतः। स ज्ञेयो यज्ञियो देशो स्लेच्छदेशस्त्वतःपर : | 
which means “ That country should be known as fit for sacrifices, where the black 
antclope spontaneously roams ; a country other than that is onc of Mlecchas ;" and 
says that the country to the west of the Sindhu (7. e. the Indus) is to be excepted from 
the countries fit for performing sacrifices. The Aryds have always considered this 
animal as the purest. At the time of the Upanayana ceremony of a Brahmana, the skin 
of the black antelope must be worn: see Manu ch. ii., v. 4l. Prayogaratna hy 
Náráyana Bhatta, [भावरणाथ कष्णाजिनं वा. Translation :—For wearing, the skin of the 
hlack antelope or]. Apastamba cited by Kullükahhabba says कार्ष्ण ब्राहमणस्य (to the 
Bráhinana, the skin of the black antelope). Asvalayana recommends the skin of the 
antelope, without qualifying it as black. Among the sixteen great danas or things 
to be bestowed on Brahmanas, the skin of the black antelope is one. In the Soma 
sacrifice, the horn of the black antelope is recommended for the purpose of scratching 
during the time of the sacrifice, so that the hand may not contract any impurity 
during that proccss. 


2 The fourteen sources are the four Vedas, (Rik, Yajuh, Sama, and Atharvd,) the 
Puránas (beginning with tbe-Bráhma), the Nydya philosophy of Gautama, the Mimámsá 
philosophy of Jaimini and Vyása, the Dharmaéüstras (beginning with that of Monu), 
and the Angas or six complements of the Vedas [that is Siksha, Kalpa, Vy-ákarana 
(or grammar) Nirukta, Jyotisha (or astronomy), and Chhandas (or prosody)]. i 

See Sikshá.— “ छन्दःपादौ तु वेदस्य हस्तो कल्पोश्थ Tun ॥ ज्योतिषामयनं चक्षुमिरुक 
ipea || रिक्षा घाणं त वेदस्य ub व्याकरणं endi 

Translation :—Chhandas [18] described as the two feet of the Veda, the Kalpa [sutras 
or aphorisms], as the two hands; [while] the Jyotisha (or the science of the heavenly- 
hodics), [is] snid [to be] the eyes, and the Nirukta the ears; the Sikshá [is] spoken of 
as the nose, [and] the Vyákarana (or grammar) as the mouth. 


2 The word in the original is Prayojakah (प्रयोजकाः) which some lexicographers 
would render by ‘law-givers’ (see Monicr Williams’ new Sanskrit and English 
Dictionary, p. 640). But prayojakáh signifies the causer or propounder, the person who 
causes another agenttoact. See Sabdastomamnhánidhi by Táránáth Tarkaváchaspati 
Bhattacharya: p. 278. ( प्रयोजक .-त्रि ० कायोदौ भृत्यादीनू पङ्के, भ्र * घज्‌ -ण्वुलू, निकृष्टस्य 

भृत्यादेः भेरके ॥ व्याकरणोक्ते BASH HATA 6). And it seems that it would be hetter to 
consider Manu and the rest rather as the causers, than as the actual writers of the 
Smritis which bear their names. For, to begin with the list, Manu himself is the 
prayojaka 07 the causer, and Bhrigu, the author of the Smriti which bears Manu's 
name. Each chapter of Manu ends thus :“मानवे TAg भूगुभीक्तायां संहित्तायाममुकाध्याय: 
which means “ (Here ends] & certain Adhyáya (chapter) of the Samhita (text) composed 
hy Bhrigu in the dkarmaédstra (a legal treatise) of Manu." In the case of the 
Perdéara Smriti also, Suvrata is the author, and Parásara is evidently the sage at 


whose command the work was composed. Thus :—त्िमि: छोकसहसैस्ठ निभिर्वत्तरातैरावे | 
यरादारोदितं Wet सुबतः मोक्तवान्मानेः। This is the reading found in the Caleuttá 
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6. Things given from [motives of] faith, in the [proper] country, 
at the [proper] time, by the ways [prescribed by the Sistras,] to 
a proper person are the cause of Dharma [or virtue].} 


7. The source of Dharma is described to be [1] the Vedas, [2] the 
Smriti, [3] the practice of good men, [4] what is acceptable to one's 
own soul, and [8] the desire produced by a virtuous resolve.? 


edition of the Smritis by Pandit Jibánanda. An old MS. in my possession gives 
the latter hemistich as ' पराइारोदितं VAMS प्रोवाच सुत्रतः। The meaning is :—“ The 
sage Suvrata composed the dkarmasastra (a treatise on law) in 3300 verses as pro- 
pounded by Parásara 

In the case of the Yajiavalkya Smriti also, Yajiiavalkya cannot he the author of the 
Smriti ; for, the writer begins it by invoking Yajiiavalkyn (see Sloka Ist), and in the 
above enumeration again, the fourth law- giver is stated to be Yajiiavalkya. The author 
of the Mitákshará again in his comments pats him at tlie top of Sanaka and other 
Yogis of the Kita age. He therefore places him far into a remote antiquity. 

It seems therefore that the Smriti is the collection of the precepts of Yájfiavalkya 
by a follower of his school. This conclusion is also suggested by Mitramigra in his 
work entitled the Viramitrodaya. 

Vijfianeg vara in his commentnry ou the first verse says :-र्‍याजञवल्क्यारिष्य: काश्चित्मभोत्तर- 
रूपं याज्ञवल्क्यप्रणीतं ware MET कथयामास | यथा मुनोत भृगुः | which means“ some dis- 
ciple of Yajfiavalkya composed [the present treatise] by condensing the jurisprudence 
propounded [to him] by Yajiiavalkya in the form of question and answer.” 

2 See Bhagavadgita ch. xvii, ४. .20 ' देशे काले च पाने च तद्दानं सात्विर्क स्मृतम्‌. This 
seems to be the authority adopted here by Yajfiavalkva. 

Bemádris Chaturvarga Chintámani, Dánakhsnda (vol. I. pp. 14, 15) thus discusses the 
six essentials of dána (gift) from which virtue arises :-दाता प्रतिग्रहीता च श्रद्धा देयं च धर्म 
युक्‌। देशकालौ च दानानामझून्येतानि HSS. अपापरोगी धमोत्मा दित्सर व्यसनः शाचि। अनिन्ययाजीवकमो 
च षड्जिदौता प्रदास्यते॥ त्रिशूळ: कडावृत्तिश्र TMS: सकलेम्द्रिय:। विमुक्तो योनिदोषेभ्यो ब्राक्षण : पात्रमच्यते॥ 


सौमृख्यायतिसंम्मीतिरथ्थिनां दशने सदा | सत्कातिभानसूया च तदा श्रद्धेति कीत्येते ॥ अपराबाधमक्तेशं 
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्रयनेनार्मितं धनम्‌ | स्वल्प वा विपुलं वापे देयमित्यमिधीयते|| यद्य दुलेमं भद्रै यास्मिन्‌ काले ऽपि वा एनः। 30 


दानाहीँ देशकालौ तो स्यातां Supr चान्यथा ॥ 

** The giver, the receiver, faith, [the thing] to be given according to law, the place, 
[and] the time—these are known to be the six constituents of gift. 

“ That giver is approved of, who is not [afflicted with] a bad disease, who has a 
desire to give, who is in no difficulties, who is pure, and who lives by blameless work. 

“ That Brahmana is declared [to be] a proper recipient [of a gift], who is pure in 
three [things, viz., learning, birth and conduct of life], whose means are limited, who 
is humane, who has no defective sense, and who is free from the vice of lechery. 

“ Faith is said then [to exist] when [the giver] is always courteous and highly 


pleased on seeing mendicants, receives [them properly] and does not carp [at them]. 40 


“That wealth, whether small or great, which is earned with [honest] labour, which 
brings no compunction and doesnot injure another, issaid to be[a proper object of] gift. 
“ That place and that time are the best for gift, where and when [respectively, the 

; thing given] is hard to get and desirable 


3 Bee Manu, ch. ii., v. 12 
Kante .. Wf Cart: सदाचार: स्वस्थ च मरियमात्मनः। 
515 १८५/५० oo. a. RAGE SITE: साक्षाद्धर्मस्य लक्षणम्‌ ॥ 
- which: means:f The source::of Dharma is fourfold——[viz.] the Veda, the Smriti, the 


aril nolniatti. FEBS त 


UME gs8 lean by css 


160 


8. Ofall acts—[such as] sacrifices, ceremonial observances, repres- 
sion of sensual desires, harmlessness, gifts, and the study of the Vedds, 
this is the best dharma, [namely] viewing one’s own self by [means of 
thej Yoga! (abstraction). 

9. Four [men] versed in the duties prescribed by the Vedás,? or 
versed in the three sciences [constitute] an assembly. Whatit speaks, 
is dharma ; or that which one, the best self-knower,* [speaks]. 


practice of the good, and what is acceptable to one’s soul.” The same thus speaks of 
the Vedas and Smritis (ch. ii., v. 10) :— 

10 थुतिस्त वेदो विज्ञेयो hare त वै स्माति:। 

ते सवोर्थेष्वमीमांस्ये ताभ्यां धर्मों हि निबेभो॥ 

** (The term] Sruti rerers to the Vedas, and Smriti to dharmaédstra (a treatise 
oflaw) They should not be called in question in any matter, for the Dharma 
(duties) was elucidated hy them.” And again about Sadáchára or the practice of good 
men (ch. ii, vv. 17, 18] :— 

aT TEACH t 
तं देवनिर्मितं देशं ब्रह्मावर्तं प्रचक्षते ॥ 
तास्मन्देश य आचारः पारम्पयेक्रमागतः | 
वणांनां सान्तरालानां त सदाचार उच्यते ॥ 

20 «That country being created hy God is termed Brakmávarta, which lies between the 
rivers Sarasvati aud Drishadvati. The usages of [the four] classes and the mixed 
[classes] living in that «district, which are handed down from generation to generation, 
are termed the usages of the great.” About what is acceptable to one’s soul, Vijfianef- 
vara observes that this consultation of one's own mind is to he made only in the case of 
optional performances ; as for iustance when the question is whether the investiture 
with the thread is to be performed in the eighth year of the boy from hirth or from 
conception (Mit. ch. i., 1. 2, p 1.) 

२ “ योगश्रित्तवृत्तिनिरोध: ॥ ” (See the Sarvadargana-sangraha, p. 154.) 

“Yoga is the concentration of the powers of the mind.” See the Pátanjala Yoga- 

30 Sütram (p. 1) for the comments on this aphorism. Sce further on (ch. iii., vv. 147 and 
148) where the anthor describes Yoga in the section on Adhydtma or self-knowledge. 

? Asto who are Traividya, Manu says (ch. xii., v. 112] :-कर्वेदवियजुर्विच सामवे- 
दाविदेव च! ज्यवरा परिषज्ज्ञेया धर्मसंदायनिणेये il 

** That parishat (assembly) is enjoined in deciding disputes ahout Dharma (duties), 
[which consists of] not less than three men knowing the Rick, Yajush, and the 
Sáman Vedas 

3 As ton parshat or assembly, see Manu, ch. xii, vv. 110 to 114. Y&jfinvalkya 
makes the assembly to he qq, while Manu makes it qag. The constitution of the 
law-giving assembly is somewhat differently laid down in these two works. The 

40 Mitóksharü makes it consist of four Brühmanas learned in the Vedas and 
Dharmasatras, and holds “ the three?’ in the above verse to mean * a concourse of 
three who have studied the three sciences? without defining those sciences. 

* What is Adhaydima-vidya or self-knowledge, Yájiíavalkya describes in ch. 
iii, vv. 126 to 205. The “one priest” described in Manu ch. xii., v. 13 is evidently the 
same as the adhydtmavittamah in the above verse. On this subject Brihaspati says :— 
“लोकवेदज्ञधर्मज्ञाःसप्त पञ्च त्रयोऽपि वा | यत्रोपविष्टा विप्रा: स्युः सा AMAT A सभा”; translation: where 
seven, five or three Brahinanas versed in the Vedás and Dharmás (duties) are sitting, 
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l0. The 1, Brihmaya;' 2, Kshatriya; 8, Vai$ya; and 4, Sádra:— 
these are] the classes; and [of these] the three [first] are dvijas? 
or twice-born. Their ceremonies from conception to the funeral 
[are performed] with Mantras 


ll. In season, the ceremony of Garbhádháng or conception ; before 
the qnickening, the ceremony of Pumsavana, or that which creates 
the male; in the sixth or eighth month, the simanta ceremony 
or parting of the hair; at birth, the Játakarman or céremony of 
birth.* 

12. On the 11th day (after birth] Námakarana* (or naming rite); 
in the fonrth month, nish&ramunaS or * taking out [the child to see 
the snn or the moon]'' ; in the sixth [month], annaprásana? or eating 
boiled rice ; chádákarman,? or tonsure right to be performed according 
to family custom 

18. In this manner, the sin produced from the seed and the womb 
is destroyed. These rites [are performed] silently!? for women; their 
marriage however [is performed] with Mantra texts, 


14. The wupa-náyana!! (or carrying near to the preceptor for 
investiture with the sacred mantra) of a Bráhmana [is to be performed] 


it is equal to a sacrificial assembly." See Borrodaile's translation, Stokes’ H. L. 
Books, p. 13. 

2 See the Mahábhárata, Vanaparva, Nahushékhyana. 

2 From dvi, two, and jiyate, is born. See Manu ch. ii., v. 169. 

3 Mantra signifies Veda or Smriti texts. The ceremonies of the Sudras are to be 
performed with Puranik texts. 

* See v. 79 of this chapter, and Manu ch. iii., vv. 45, 47, with Kullükabhatta's 
comments thereon. 

5 See Manu ch ii., vv. 30, 33. 5 Id.. v. 34. 7 Id, 

8. Id., v.35. The head of the child is all shaved, save onc, two, three, four, or 
five locks of hair which are left. and these arc the Chüdá or locks. "The number of the 
locks depends upon the pravara of the child: . See above, vv. 3 aud 7, where among 
the sources of the law laid down, family custom is not to be found, whereas its"binding 
force is here expressly recognized. 

° Manu ch. ii., v. 27. 20 See supra, v. 10, p. 5. 

1t Upandyana or upanayama means bringing near. The student is brought near 
the preceptor who instructs him in the Gayatri, the sacred Vedic verse, to make him 
fit to receive instruction in the Vedas. Upanayana is the correct word according to 
grammar, but most Smriti writers make it upanáyana, and Bhattojidikshita, in his 
commehts on the twenty-four Smritis, defends the latter at great length ; but Samská- 
- rakeustubha says that upanayana is the idiomatic word, and its principal part consists in 


initiation with the Gáyatri, and its secondary portion consists in taking the pupil to 
the teacher. Aparárka in his: commentary on Y4jfiavalkya defines it as the connecting 


of the pupil with the Gáyatri by the A'chárya. 
u 


10 
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in the eighth year from the time of couception or birth; of Kshatriyas! 
in the eleventh ; of Vaisyas in the twelfth year. Some [sages maintain 
that it should be performed] according to family custom. 2 

15. To the student led to the preceptor [for learning the Veda], the 
Veda is to be taught, and the purificatory rites to be taught preceded 
by the great Vyahriti texts. 

16. During the day, aud during the morning and evening twilight, 
the urine aud the fæces are to be voided, facing the north, and with 
the sacred thread on the [right] ear; aud at night facing the south. 

17. Risiug with the male-generative orgau [in one hand], puri- 
fication, destructive of siink sticking to the body, is to be attentively 
made with carth aud uplifted waters. 

18. [He] isto sit facing the north, or the east with the hands 
between the kuces, in a cican spot; a twico-born is daily to sip the 
water of Brdéhma-tirtha.* 

19. The beginning of little finger is the Prajdpati-lirtha, that of the 
index is the Pitri-tirtha, that of the great finger the Bréhma-tirtha 
and the end of the hand is the Deva-tirtha 

20. Water should be thrice drunk ; [the mouth] should be twice 
cleared ; the [uose, ears, and eyes, these three] holes should be touched 
with water. ‘The waters should be in the uatural pure state free from 
foam and bubbles.’ 

21. The twice-born become pure by [waters] reaching the heart, the 
throat, and the palate, respectively. Women and Südras become 
pure, [directly tle waters] once reach the palate. 


1 The word used is rdjan (king), which here is significatory of the kshatriyg or 
wilitary class. 

? See Mann ch. ii, v.36. Manu in the next verse (37) gives other periods; 
and lays down the proper time for a Brálimana, to be the eighth year from conception. 

Different Smritis lay down different periods for upanayana from the 5th to the 16th 
year ; hut the 8th year is the one accepted by most ; and Asvalayana in his Grihya Sutras 
adopts the same. Sce the texts of Paithinasi, Usanas, Baudhayana, Apastamba, 
Vishmn, in the section on Upanayana in the Prayogaratua aud the Samskàra-Kaustnblia 
The opinion of most Smriti and Grihya writers appears to be that the upanayand of a 
Brahmaga should be performed in the eighth year from coucept'on. Vijfiinegvara 
appears to suggest that where two Smritis differ, both may be obeyed. 

5 Mitákshará, on the authority of Gautama, lays down the number of these texts 
to be seven. 

*'As to what isa Brdhma-tirtha, see tbe next verse, which lays down the four 
tirthas to be drink. See Manu eh. ii., v.59. Amarakosa ch. ii., sec. vii, v. 51 

5 Manu ch: ii, v. 60. 

That is, the Brálimana is purified when it reaches the heart ; the Vaisya, when it 

reaches the throat ; aud the Südra, the palate. — Vijffánesvara says that the uninitiated 
twice: born arc ranken along with women aud Sudras Sec Mann ch. ii., v. 62. 
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92, Bathing, throwing [purifying] water over the body with 
Mantras addressed to the water-gods, retention of breath, making 
Upasthéna‘ to the sun, [and] reciting the Géyatrt, daily. 

28. The Gáyatri is to be recited with the head of it, preceded by © 
the Vyáhritis each to be coupled with the Pranava. Three of these 
. when recited constitute the retention of the breath. 


24. Subduing the breath, sprinkling [the body] with waters, 
[reciting] the three Mantras addressed to the water-gods, with the 
face to the west, he is to recite the GZyatri till the stars rise. 

25. Inthe same manner, in the morning twilight, he is to stand 10 
facing the east till the appearance of tho sun. Afterwards fireworship 
is to be performed for both the twilights [respectively]. ? 

26. Then, he is to bow to the elders, saying—‘I am so and so’; 
and composing himself, he is to serve the preceptor in order to learn 
the Veda. 


27. Being invited [by the preceptor] he ought even* to study ; 
and whatever may be acquired should be bestowed [on him, the pre- 
ceptor} ; and by his mind, speech, and body, he should conduct himself 
‘so as to benefit him [the preceptor]. 


28. The grateful, kind,’ quick of perception ‘and able to retain, 20 
pure, strong in body and mind, one who gives out the good acts, but 
not the faults of others, well-behaved, devoted [to the preceptor’s 
service], one related, one able to give knowledge or money: such 
[students] should be taught 


29. The staff, the skin [of the black antelope,] the sacred thread 


and the girdle, let him wear; [and] for his living, let him beg of blame- 
less Bráhmanas.9 


80. In [obtaining] living by begging, the Brahmanas, Kshatriyas 
and Vaisyas are respectively to use the word ‘ thou’ in the beginning, 
in the middle, and at the end.” 30 


1 The word means, standing in the presence of, and with hands raised and pressed 
together, addressing appropriate prayers to the object of worship. 
2 All the five rites of the day are here referred to. 
® Once after the morning twilight and again after the evening twilight 
api is the original word, which, Vijilanesvara says, is put to include all duties 
laid down by Gautama 
5 So rendered by Vijfiinegvara. The original literally means “ not hating.” 
See Manu ch. ii., v. 109. Atri. 
? Manu ch. ii., v. 48 
Thus the Bréhmana is to say‘ Bhavats bhskshdm dehi’ (thou, give alma}; the 40 
Kshatriya, ‘ Bhikshám bhavati dehi’ (give thou alms); and the Vaisya £ Bhikshám dehi 


bhavati’ (alms give thou). In all instances this is addressed to females. See Manu 
. ch. ii, v. 49. 
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31. Performing the worship of the fire, let him, with the permission 
of the preceptor, dine silently? after making the Apośana? and 
-honoring the food, not blamiug [it] 


82. Remaining a Brahmachaérin when not in distress,? let him 
[the Brehmachárí] not eat food from one man. A Bráhmana? 
[Brahmachárí] may dine? at a Sréddha, without breaking [the rules laid 
down for his} conduct. 


88. Let [him] abstain from honey, flesh, applying black pigment 

to the eye lashes ;7 eating the leavings of another man,® fermented 

10 liquors,’ woman, destruction of animal.life, looking at the sun [at 
rising and setting],!? low speech, and fault-finding. i 


84. He, who performing the rites (of conception, &c.) gives (i. e. 
teaches) him [the stndent] the Veda, is Guru ;!! he who performing the 
Upanayana [only] gives (i. e. teaches) the Veda is described as 
Achárya.!? 


85. [He who teaches] a portion of the Veda is Upádhyáya ;'* he 
who performs a sacrifice is called Ritvij;!* these are to be honored 
in their order; greater than all these is the mother.'5 


96. For each Veda, the rules of a Brahmachéri are to be observed 
20 twelve years or five (years). Some [authors] say that [they are to be 


2 The original strictly means restraining his tongue; but it is rendered as above by 
Vijfiáneávara. 
3 The act of drinking the water with certain ceremonies at the beginning and the 
end of meals. 
2 Vijñáneávara renders andpadi into “ disease, &c. not existing.” 
* See Manu ch. ii., v. 188. 
® This clause is limited to a Brhémana Brahmachérin ; for the Kshatriya and Vaiéya 
Brahmachárins cannot be so invited. See Manu cb. ii., v. 190. 
5 The original is Kámam aéniydt. But in commenting on Manu, ch. ii., v. 189, 
80 Viévartipa says that the rule of his order is kept inviolate, if he partakes of honey or 
flesh at a Sráddha. Sarvajfiandréyana, in'eommenting on the same, says ‘that al- 
though the eating of these things at a Sriddha does not destroy the rule of the order, 
still it is objectionable. Therefore if he eats at a Sraddha, he ought to perform penance 
by retaining the breath, &c 
7 Vij. makes añjana mean ointment as. well as pigment. 
5 Vij. qualifies it by saying “ except those of the preceptor.” 
® Vij. translates sukta into “harsh words;" but that signification does not seem 
to be appropriate. 
10 ‘At rising and setting’ is added by Vij. 
40 41 Manu ch. i., v. 142. 38 Id., ch. ii, v, 140. AN 
/— A5 Manu ch. ii., v. 141.. 3* Id., ४. 142: |o a9 Id, v. 144. 
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observed) till the study of the Veda is completed. In the sixteenth 
year the hair is to be shaved.® 


37. The maximum age for the performance of the Upanagana rite 
for the Bréhmanas, Kshatriyas, and Vaigyas [respectively] is np to the 
sixteenth, the twenty-second, and the twenty-fourth year 


88. After this, all these [youths of the three classes] fall ont-casts 
from religion, degraded from the Géyatri, and, if the Vrydtya-stoma 
rite be not performed, [they become] Vrétyas.* 


89. The first [birth] of the Bráhmanas, Kshatriyas, and Vaisyas is. 
from the mother; the second is from the tying of the Munji: hence 10 
they are called dvijas (or twice-born).5 


40. To the twice-born classes, the Veda is the highest road to 
bestitude [as the expounder] of sacrifices, of austerities, and of good 
actions 


41. The dvija who daily? studies the Rig [Veda] satisfies the 


2 Many otber Smriti writers preseribe 12 years, or until the attainment of the 
Veda; but Yéj. alone gives five years as another period, on what anthority, does 
not appear. See Manu ch. iii., v. 1. This would give each Veda, 3 or 6 or 12 years. 


3 The rite is called Keéanta, or cutting of tbe hair. See Mann ch. ii, v. 65. w 
The above Keéánta rite according to Yáj. would appear to be only for Bráhmamas. 20 


* See Manu ch. ii., v.38. Kullika holds the period to extend to the end of the 
16th year; he also cites Yama Smriti, a text which prescribes the time to be 
the beginning of the 16th year; but he holds this last as nota generally binding 
authority. Nilakantha cites the same text of Yama Smriti, and in the Samskéra 
Maytikha adopts it. Anantadeva in the Samskára Kaustubha concurs (leaf 116, p. 2) 
in the views of Nílakanthá.' 


* See Manu ch. ii., v. 39, which is almost identical with the above, except the last 
clause. Manu in tbe next verse (40) shows that after a sacrifice they become fit for 
intercourse, and Yaj. specifies Vrá/yastoma as that- sacrifice. The English version 
of Manu does not convey a proper notion of the original. i 80 


Afvaléyana describes these Vrátyas as being impure, and unfit for upanayana, 
for receiving the Vedas, and for intercourse as to food, worsbip, &c. But he nowhere 
expressly provides expiation for them. Various writers, (such as Gágábhatta in his 
Jétiviveka,) have stated the law applicable to the progany of the Vrátyas, who therefore 
must have been living as a class at some time in Hindu history. See Y4jfiavalkya, 
ch. iii, प्रायसिच for a Vrátya. The expistory ceremonies for Vrátyas are laid down 
by other writers to be Uddálaka Vrata, bathing in the Avabhritha ceremony at a horse 
sacrifice, and Vrátyastoma. 


5 See Manu ch. ii, v. 169. This verse should have been inserted immediately 
after v. 10 (see above p. 161) 40 


० The original is anvakam, which means daily. The word is repeated in each verse 
from 41 to 45, but this is unusual with Yáj., whose utterances are usually aphoristic, - 
and abhor repetitions. The same remark applies to tarpayet, i. e. “ satisfies,” 
and other equivalent words which are ४० often repeated. 
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gods with honey and milk, and the manes with honey and clarified 
butter.’ . 


- 42. He who daily studies the Yajur-Veda, as far as he can,? 
satisfies the gods with clarified butter and nectar, and the manes with 
clarified butter and honey. 


48, He who daily studies the Smans, satisfies the gods with the Soma 
juice aud clarified butter, and the manes with honey and clarified butter. 


44, The dvija who daily studies, as far as he can, the Atharvan and 
Angiras, satisfies the gods with fat* and the manes with honey and 
10 clarified butter. 


45, 46. The questions and replies in the Vedas,* the Pu~énas, the 
Dharmaśástras [beginning with that of Manu], the Nérésansis, the 
Géthas,’ the histories, the science, [like that taught by Varuna's son]— 
whoever daily studies these as far as he can, [45] 

Satisfies the gods with flesh, boiled rice mixed with milk and honey 

and the manes with honey and clarified butter. [46] 


" 
3 


2 The Vedic teat is “ जायमानो वै ब्राक्षणस्रिभिऋणवा जायते 8८0. and the other Smriti 
writers say that hy studying the Vedas the deht due to the Rishis is discharged ; hut Yáj. 
makes no mention of them at all. Manu mentions ऋषियज्ञ (see ch. iv., v. 21), and 

20 itis made by reading the Veda. [See ch. ii., v. 70 where the same is called ब्रह्मयज्ञ]. 


4 “ As far ashe can” is ‘a qualification applicable to the preceding verse ; also १६]. 
being a Yajur-Vedi Bráhmana glorifies his Veda over the Rigveda, as the mention 
of nectar in this verse shows. Manu ch. iv., v. 124, shows the relative importance of 
the Vedas. 

'5 The Viramitrodaya descrihes Angiras as that hranch of the Atharva Veda which 
principally treats of incantations. 

* Vij. makes no mention of this in the Mitákshará. This is an unusual word of 
rare occurrence, and one which peculiarly called for comment. 

5 Called in the original Vákovákya ; this is an idiomatic expression of which there 

80 are two constituents, vk, i. e. question, and vdkyam, $. e. sentence or reply. This 
phrase is applied to those portions of the Vedas which consist of questions and answers. 
See further on in the 2nd chapter of Yaj., verse 4, where Vij. descrihes a 
well versed Bráhmana, and amongst his qualifications he puts his acquisition of 
vákovákyam on the authority of the following text: “ स एष sggdr भवति लोकवेदविदा डु- 
विद्वाकोवाक्येतिहासपुराणकुश्लल qe" See the first A'hnika or chapter (called the Paspaéa) 
leaf 1, p. 2 of the Mahábháshya of Pataiijali—The word वाकोवाक्य in these sentences 
has heen translated by Kaiyyata just like Vij. This word does not occur except in 
the A’rsha (or Rishi's) writings. 

5 Vij. says that Ndrdsdnsis mean Mantras in honor of the Rudra god. But see 

40 Taittiríya Aranyake, p. 235, second Prap&thaka, ninth Anuváka कल्पान्‌ गाथानाराशश्सी: 
प्रीणाति with the whole of Mádhava's comments thereon. 

Viramitrodays calls certain three ichs d ginning with इदं जना उपस्कृता Fo in-the- 
appendix called khila to the Rig-veda as Nár&sánsíh. 

7 Prose writings in the Vedas addressed as prayers to deities, 
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47. They being satisfied, satisfy him with all beneficial desired fruits, 
Whichever Mantras he repeats, he derives their [proper] benefits. 


48. The dvija who daily recites the Veda, enjoys the fruit of giving 
away three times the whole earth filled with treasures, and of austeri- 
ties [like the Chéndrayana]. 

49. The Naishthika Brahmachárin? is to live near the Achárya : in 
his absence near his son or his wife, or his fire. 

50. In this manner the Brahmachérin using his body, and snbduing 
his senses, attains the world of Brahmá, and is not born again. 

[End of the section relating to the Brahmachárin.] 10 


SAMÁVARTANAM. 


[Return to another order.] 


51. Having finished [the study of] the Veda, or the observance of 
rules [laid down for a Brahmachárin, or having done] both [and] given 
to the Guru what he may wish for,5 let him bathe with his permission. 


~ 


MARRIAGE. 


52—58. He who has not lost his Brahmacharya (chastity), let him 
marry a girl of [good] parts, who has not been accepted or enjoyed by 
another, [who is] attractive in his sight, who is not a Sapinda 
of him [and is] a junior; [who is] free from irremediable disease 20 


1 Yáj. generally abbreviates where Manu lengthens ; but here it is the reverse; of 
what Manu has done in one verse (Manu ch. ii, v. 107), Yáj. has taken seven to 
accomplish. Itseems, hov'ever,that Yàj. has in this instance followed the Taittirlya 
A'ranyaka and not Manu, as may be seen on actual comparison of the texts. 

3 See p. 84 above. 

3 T have translated Vara into “ what he may wish for.” In the Gobhila Smriti, 
or what is called Karmapradipa, the word Vara is thus defined (vv. 89 and 90): 
गौविशिष्टतमा AVA निगयते ॥ न ततोन्यदरं यस्मात्तस्माजोवेर उच्यते d ८९ || 

येषां ब्रतानामन्तेषु दक्षिणा न विधीयते ॥ वरस्तत्र भवेदानमापि वेच्छावशाहुरो:॥| ९० Ul 
Translation :—“ Even in the Vedas the cow is described by the Brahmanas as the 80 
highest [being] ; therefore the cow is to be vara (high). In the case of those Vratas 
(ceremonies) where no dakshina (present) at the end (to the priest] is prescribed, the 
dakshina (gift) is to be either a vara or whatever the guru (preceptor) might wish. 

Vara means four kárshápanas according to several commentators on the Kalpa 
Sutras and other writers. Vij. has left off this technical meaning, and adopted 
the common acceptation. The Vir. says that some read dhana (wealth) instead of 
vara. 
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Who has brothers; who is descended from one whose gofra! and 
pravara? are different from his; and who is removed five degrees on 
the mother’s and seven on the father’s side 

54. [She should be descended] from a high learned family, ten 
ancestors [viz. five on each side] of which are distinguished; but not 
from a family tainted with hereditary diseases, even though [she 
bo qualified] as above stated 

55. Endowed with these? qualities, of the same class, versed in 
the Vedas, young, talented, and popular, and whose manhood has 

10 been tested, [such should be] the husband. 

$6. The taking of a Sidra wife by the twice-born is [indeed] 
ordained [by some], [but] it is not agreeable to my views; because 
from her he is himself born.* 

57. Three, two, or one [wife] to the Bráhmanas, Kshatriyas, and 
Vaisyas [is laid down] according to the priority of classes, and respec- 
tively [%.¢. to a Bréhamana, a. Bréhmana, Kshatriya and Vaisya wives 
and so on]; to the Sidra [is] a wife born in the same class 

58. That is called Bréhma marriage [wherein the bridegroom] being 
invited, [the bride] is given away, bedecked according to the [givers’] 

20 means. The [son] born of her purifies twenty-one persons on each side. * 

59. [Giving away he bride] to the Ritvija sitting ata sacrifice [makes] 
a daiva [marriage] ; [giving the bride] after taking a cow, and a bullock 
[makes] an drsha [marriage] ; the son born of the first [i. e. the daiva] 
marriage purifies fourteen persons, that produced from the second, six. 


The defioition of gotra given in the Smrityartha-sara, and quoted in the Samskára 
MayGkhs, 1४:--जमदमिभरद्वाजविशवामित्रात्रिगोतमा:। वसिष्ठकश्यपाग स्त्या मुनयो गोत्रकारिणः॥ एतेषां 
यान्यपत्यानि तानि गोत्राणि मन्वते which means “ The sages Jamadagni, Bharadvája, Visva- 
"mitra, Atri, Gautama, Vasishtha, Kásyapa, and Agastya are the progenitors of gotras. 
Their progeny is considered a gotra.” Considering this definition rather vague, 

30 Nilakantha and Anantadeva hoth say that gotra is that progeny of any of the Saptarshi 
{seven sages) and Agastya which is popularly known as gotra. The number of gotras 
ar या indefinite, and determined hy usage alooe (see the Samskára Kaustuhha 1. 179, 
p 2). i 

2 A pravara is explained in the Samskára Kaustuhha to he ऋषिसम्बन्धेनाम्नेः प्राथेनानि 
on the authority of Baudháyans [see 1. 182, p. 2], which means ‘the prayers [ad- 
dressed] to the fire after [the mention of the invoker’s] connection with a ऋषि (sage) 
Nilakantha says gofra is the offspring of the ahovementioned eight sages, and 
forty-nine of these are termed pravara. For their Jist see the verses from the Smriti- 
manjari cited hy Nilakantha in his Samskéra Mayükha, in regard to the enumera- 

40 tion of gotra and pravara, as showing the extent of intermarriages permitted 

? See verse 54 ahove . 

* See Manu eh. iii, vv. 12—19. Manu mentioning a Sudra wife as allowahle, 
himself condemns such a union further on. Vasishtha speaks of it as heing mentioned 
by“‘one Á'/chárya, hat condemns it distinctly. Y4jfiavalkya pronouncedly follows 
them in discarding it altogether. 

'5 That is, ten ancestors and ten successors, and himself. 
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60.. Giving the bride after telling the bridegroom ‘ may she 
fulfil with you the duties of religion,’ makes a Kaya' marriage ; the 
son born of that will purify six and six persons along with himself.? 


61. The A'sura is (that marriage which takes place] on the acceptance 
of money ; the Géndharva is that which occurs in consequence of each . 
others [love]? ; Hákshasa [is that where thé bride] is taken away 
in war; [and] Paisécha is that where deceipt is practised on the bride 


62. When [the bride and bridegroom] are of the same class, the 
hand [of the bride] is to be taken; in the marriage of a Bráhmana, 
a Kshatriya [bride] is to take hold of an arrow; a 7६६४० [bride], 10 
of a whip, [and a Sádra one, of the skirts of a garment]. 


68. The father, father's father, brother, a paternal male relative 
[?. e. sapindas, sagotras, &c.], [and] the mother [is to be] the giver of | 
‘the bride, provided [the giver] be of sound mind, the second in the 
absence of the first, the third in that of the second, &c 


64. [He who being qualified to give ] does not give her [in mar-: 
riage], incurs [the sin of] infant-killing at each menstrual period. If 
there be no giver, the maiden is herself to select a [suitable] bride- 
groom. l 


65. Once is a maiden given ; [he who] takes her after giving is 20 
liable to be punished like a thief. Ifa bridegroom better than the 
previous one comes, even the given [maiden] may be taken away.’ -. 

66. He who gives away [a maiden] without describing her blemishes 
isto pay the highest fine® ; who abandons 8 blameless one is to be 
similarly punished; who falsely blames one is to be fined a hundred 
[panas]? 


३ Called also Prájápntva by Vijfíaneávara. 

® Six after him, and six hefore him, making with himself thirteen 

* One made by each other's consent without the intervention of a third party 

* Carrying her away when asleep, or when intoxicated by some drugs administered 80 
to her. Unlike Manu and others, Y4j. does not say which forms are allowable for 
which classes. But Paigacha is placed last in the list, as being the worst in his view 

5 See Manu ch. iii., vv. 43, 44 

* This clause is added by the commentator; but of this there is not one word in 
the text; and as Yajfiavalkya condemns the union of a BráAmana with a Sidra, it is 
rather too much for the commentator to make such an addition. Sarvajfíanáráyana 
in bis comments on Manu ch. iii, vv. 43 and 44, says the bridegroom is to hold 
an arrow and a whip, and the Kshatriya and Vaidya brides are to tonch them 
respectively 

7 This is before the walking of seven steps according to Vijfi&neóvara. It does 40 
not appear on what authority this text is based ; for Manu has nowhere said this 

* Uttamasáhasa is the original word which is defined by Y4j. in this very chapter 
(vide vv. 365, 366). — It is 1080 panas 

P Panas is added by Vijfiáneávara 

o 
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af 67. She who isagain married, whether she be uninjured or injured 
'Eby connection], is a Punarbhá;! she who, leaving a husband,? lusts 
after another man of the same class, is a svazrini. 

68, "To a sonless [widow] when in season, a younger brother of the 
husband ora sapinda or a sagotra, commanded by the Guru (pre- 
ceptor) and desirous of raising a son should go, after applying clarified 
butter to his body. 

69. He should go until conception takes place; otherwise he will 

. become patita (or fallen); the son born in this manner is a kshetraja.* . 

10 70. An adulteress is to be allowed to live, deprived of her authority, 

. dirty, fed with & view to sustain life only, dishonored, sleeping on the 
ground. 

71. The moon gave purity to women, the Gandharva [gave them] 
good speech, the fire [gave] purity throughout ; therefore women are 

` all pure. 

72. The purification from adultery’ is at the menstrual period ; ou 
{adulterous} conception,? on the killing of the foetus, or of the 
husband, or [on the commission] of some great sin, [the wife] is to be 
abandoned. 

20 78. [A wife whois] drunkard, diseased, deceitful, barren, who 
speaks bitterly, who bears female-children, and who hates her husband, 
should be superseded. . 

74, Although superseded, she should be maintained; otherwise 
great sin will be [caused]. Where the wife and husband agree, there 
three [virtue, wealth, and pleasure] increase. 


1 Punarbhi is of two sorts—kshatd, i. e. one who has had connection with another 
man previous to marriage, and akshatá, i.e. one who has been once married, and is 
married a second time. 

१ Vij. says her Kaumárapati, ४. e. her first husband. 

90 * The second in the-absence of the first ; and so on. 
^ @ Kehetra is the place or soil wherein the seed is sown. 

5 Vij. says that this is to be adopted to produce repentance. 

° This identical text occurs in Atri Smriti where it is the 138th verse; probably 
Y4j. has borrowed it from Atri. In the 27th chapter of Vasishtha Smriti the like 


‘passage runs thus :— 
“तासां सोमो ददत्‌ ज्ञौच॑ गन्धवे: शिक्षितां गिरं ” 
आझिञ्च सवेभक्षत्वं तस्मात्रिष्कल्मषा: AT: ॥ 
The last clause of Vasishtha differs. It says that * fire gave them the power of eating . 
everything, which means that fire being one of the three husbands a maiden enjoys 
40 before marriage, she may eat any ordinarily forbidden thing before lier marriage to 
_ her human husband. 

“Z This must be mental adultery, see Vij. 179, p. 2. The Vir. adds that tbis puri- 
fication applies in the case of a forcible connexion as well. 

% If impregnated, says Vir., by a man of an inferior order. 
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75. She who whetherher husband bealive or dead, does not approach 
another, attains to glory here, and rejoices with Umé? [hereafter] 

76. [He who] abandons an obedient, attentive,?.80n-bearing, and 
sweet-speaking wife, should be compelled [by the king] to give her 
a third of his property.* If poor, he should [be ordered to] maintain 
her.5 

77. Wives are to act according to the words of their husbands: this 
is the wives’ highest duty. Ifthe [hushand] has been guilty of some 
great sin,® his purification should be awaited.’ 


78. Because the attainment of worlds, and of eternal [happiness] and 10 


of heaven is through sons, sons' sons, and sons' grandsons (respective- 
ly], therefore women should be enjoyed, and should be well taken 
care of.8 

79. Sixteen nights is the season of wives, wherein they should be 
approached on the even nights; the Parvan® nights, and the first 
four [nights] should be excepted : thusacting [he is] even a Bráhma- 
charin.!? 


३ The wife of Siva 


a Vij. explains dakshim by Sighrakdrinim, $. e. quick in action ; hut the ahove 
J. exp y \ 


is also one of its meanings, and seems better than the one adopted by Vij 


raiment, &c. 

* Moveable, immoveable, or both. 

5 Vij. does not say whether all the above qualities must exist in a.wife before the 
king will compel the husband to assign her a third of his propert”, or at least main- 
tain her; hut I think the existence of all is not essential. Any ome quality will 
entitle the wife to relief. 

५ The five great sins are (1) killing a BráAmana, (2) drinking liquor, (3) stealing 
gold, (4) having connection with the Guru’s wife, and (5) maintaining intercourse with 
the above four classes of sinners. See further on Yàj. ch. iii., v. 227. 

7 The wife is independent of the husband in regard to the performance of her 
necessary religious duties, so long as his great sins remain unatoned ; but for other 
things she would await his purification 

8 See Manu ch. ix, v. 137 “gya लोकाञ्‌ जयति, पौत्रेणानन्त्यमशुते | भथ पुत्रस्य 
वौत्रेण ब्रन्धस्यामोति विष्टपम्‌ ॥ ” Translation :—‘ [A man] secures the [future] worlds by 
[means of] a son, enjoys perpetuity by [means of]a grandson, and reaches the 
heaven of the sun hy [means of] a grandson ofa son." Vij. translates lokénantyam 
into the continuity of the family; but the meaning is opposed to the above explicit 
text of Manu and the critical sense of the above passage. 


20 
3 This is added in the Mitákshara by Vij., who explains maintenance to be food, - 


80 


The. taking ofa wife is for the purpose of begetting good progeny; and to the 40 


attainment of this end, wives should he well taken care of. 

४ The 4th and 14th nights of the bright and dark haloes of each lunar month, and 
the full and new moon days. See Manu ch. iii., vv. 46-48 

10 For instance when one is invited to a Sráddha feast, and has partaken of it 
one of the rules he has to observe on that day is the living like a Bráhmacharin, that 
is having no sexual intercourse with his wife; but if the night be one of the allowed 
even nights mentioned sbove, he may have such sexual intercourse without losing his 
attribute of Brabmachérin on that day. 
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: 80. Thus going once to the slender! wife, avoiding [the conjunc- . 
tion of the moon with] the Maghá? and Miíla5 constellations, [and] 
when the moon is lucky, he should beget a son endowed with good 
qualities. 

81. Or, remembering the gift made to the women, he should act 
according to her wish ; and he should always be devoted to his wife,* 
because it is said that women should be always protected. 

82. By -the husband, the brothers, the fathers, kinsmen,® the 
mother-in-law, the father-in-law, the husband’s younger brothers, and 

10 by Bandhus! are women to be worshipped with ornaments, raiment, 
and food.® 

83. Keeping the household furniture, attentive, cheerful, opposed 
to expense, devoted to the husband, she is to venerate the feet of her 
father-in-law and mother-in-law.? 

84. She whose husband is gone abroad, should lave off playing 
[with balls, &c.,] adorning the body [with scents, &c.], seeing assem- 
blages of men and festivals, laughter, going to the houses -of strangers. 

85. The father is to protect the maiden [before her marriage]; the 
married woman is to be protected by the husband, and in old age [in his 

20 absence]!? by sons, oriu their absence by kinsmen ; because women 
are never to have independence.!! 

86. She who is bereft of her husband, is not to be without [the 
protection of] the father, mother, sons, brothers, mother-in-law, 
father-in-law, mothers’ brothers ; otherwise she will incur reproach.!? 


87. She who is intent upon what would be pleasing to the hus- 
band, whose conduct is praiseworthy, aud who has subdued her senses, 
attains to glory in this world, and the blessed state after death. 


2 She should be slender in consequence of confining herself to the proper diet. 
3 Donis Regulas: see Súrya Siddhánta, translated by Bapu Deva Sastri, Cal- 
80 cutta, 1861, p. 62. 
3 Scorpionis, Antares. Id. 
* Vij. says the use of the word eva (even) shows that he should not go after 
another’s wife. See Manu ch. ix. v. 5. 
5 And this cannot be done unless their desires are satisfied by the husband devot- 
ing himself to them, and abstaining from similar intercourse with other women 
Vij. disensses the above, and quotes the texts of the Mimánsá, and comes to the 
eonclnsion that in season going to the wife is essential. In snpport of his views he 
cites the old commentators Bháruchi and ViévarGpa. 
As tothe vara or gift to women, see the Taittiriya or black Yajurveda, Kanda ii., 
40 Adhy&ya. v., Ananvéka 1, beginning with “ ता अश्रुवन्वरं वृणामहै qo" 
o Jnati is the original word 
7 Bandhu means the technical Bandhus according to the Víramitrodaya. 
:.-8: See Manu ch. iii., v. 55 ? See Manu ch. v., v. 150 
10 This is added by Vijfláneávara 9? See Manu ch: ix., v. 3. 
13 See Manu ch, ix., v. 2 e 
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88. Should there be wives of different classes, religious duty is not 
to be performed by one of a different class ; amongst wives of the same 
class, the eldest is to officiate in religious ceremonies, and no other. 1 

89. The husband having burnt his well-conducted wife with the 
Agnihotra? fire, should without delay take another wife, and [kindle] 
another fire. 

[End of the section on ‘ Marriage.'] 


DISQUISITION ABOUT CLASSES, CASTES, &c. 

90. Sons continuing the line and begotten after proper marriages 
by men on women of the same class are sajáti (of the same caste).5 10 
91. The son begotten by a Bréhmana upon his Kshatriya wife [is] a 
Mérdhdvasikta, one upon a Vaisya wife is an Ambashtha, one upon a 

Sédra is a Nishdda or Parasava.* 

92. The sons borne by Vaisya and Sudra wives to a Kshatriya are 
called Méhishya and Ugra [respectively]5 ; the son born of a Vaifya by a 
Sudra wife is a Karana‘ : this rule refers to wives regularly married. 

93. One begotten ona Bráhmani woman by a Kshatriya [is] a 
Sita’ ; by a Vaisya, a Vaidehaka? ; and by a Südra, a Ohándála? outcaste 
to all religion 

94. A Kshatriya woman with a Vaisya [man] produces a Magadha,'° 20 
and with a Sidra produces a Kehattd'! ; a Sádra begets upon a Vaisya 
woman an Ayogava.'? 

95. A Máhishya produces upon a Karan?5 [woman], a Bathakára. 
[In short] all Pratilomaja (those produced in the inverse order), and 
all Anulomaja; (those produced in the direct order), are to be understood 
as bad and good respectively. 

96. The rise in caste [comes], be it understood, by the fifth or 
seventh birth! ; by acts done against rule's [he similarly sinks] to 
an equality [with the caste whose rules he adopts]. [In the mixed 
classes, the issue begotten by Bráhmanás, &c.] rise or fall as before. 30 


2 Compare Manu ch. iii., v. 12 

$ Worship of the three fires named Gárhapatya, Dakshinégni and Áhavanfya 

* Mann ch. iii., vv. 12, 42, 43 * Mann ch. x., vv. 6, 8. 

5 Manu ch. x., vv. 6,9. 9 Id. ch. x., v. 6. 7 jd. eh. x. v. 11. 

5 Mann ch. x., v. 1] ९ Id. v.12. 2० Id. v. ll. ?1]1d.v.]2. IQ. 

18 Amarakoéa, ch. ii., sec. xX., v. 4 

14 Thus, Vij. says, that a Bráhmama hegets upon a Sudré, a Niskadt; she (the 
Nishadi) marrying a Bráhmana produces a girl who again marries a Bráhmana.; in 
this manner the marriage of the sixth daughter with a Bráhmara- produces a Bráh- 
mana (ch. 1., 1. 15, p. 1). Again a Bráhmana produces upon VaiSya, an Ambashthi 40 
who marrying a Bráhmana hears a daughter, and these connections going’ on for five 
generations produce a Bráhmana 

15 Ifa Bréhmana or its like a Kshatriya, &c., he sinks after the fifth or seventh 
generation to the level of the class whose rules he adopts. And so do the otherclasses 
(ch. i., 1. 16, p. 1.) ; . 


174 


PERT DUTIES OF A HOUSEHOLDER." 

| 97. Let the householder daily perform the Smárta? ceremonies on 
the marriage-fire, or the fire taken at the time of taking the heritage ; 
and the Srauta ceremonial on the Vaiténika* [or the three sacred 
fires]. 


98. After finishing the careand attention with respect to the body, 
a twice-born, making the purificatory rites, should. first clean his 
teeth, and then say the morning-prayer. 


99. Having offered sacrifices to the fires, let him, with collected 
10 thonghts, repeat prayers sacred to the sun ; let him study the meaning 
of the Vedds and of the various Sdsirds.5 


100. Let him approach the ruler iu order that what he has not may 
be obtained, and what he has may be preserved ; [afterwards] bathing, 
let him offer libations of water to the gods, the manes, and worship the 
gods. 


101. Let him [then] repeat the Vedas, the Atharvan, the Purdnas, 
together with the Ttihdsas (histories), according to ability, in order 
that the rite of uttering prayers may be completed : and let him likewise 
meditate on the science of self-knowledge.’ 


20 102. The great sacrifices to the Bhétas,® the manes, the gods, 
the Brahma? and men, are—{1] the Bali-karma (making of the Bali 
sacrifice),1° [2] the svadhá offering,!' [3] the offering of food to 
fire, [4] the repeating the Vedas, and [5] the honoring of guests.!? 


1 The Viramitrodaya too calls this Section ‘domestic duties.’ 

* As directed by the Smritis, and laid down in the Grihya Sütra of the performer's 
branch of the Veda: see Manu ch. iii., v. 67. 

3 According to the Sruti or Veda 

* Yaitánik means the three sacred fires called A’havanfya, Gárhapatya, and Dak- 
Shipágni: see A'svaláyana Srauta Sutra, p. 2. 

80 ° Vij. adds that the word cha indicates that what has been studied, should be 
revised. 

5 Vij. suggests that the water should be offered by the river side, where the 
bathing should be performed. The worship, &c. is to be performed according to the 
Grihya Sutra of the party. The use of cha after the Pitris (raanes) shows that water 
is to be offered to the sages likewise 

7 The Upanishads. Vij. says that these should be recited entire or in portions. 

® A class of unseen spirits 

* The reading of the Vedas 

39 See next verse. 

40 1 Giving of food after uttering the word svadhd. 
; 12 Yáj. has first succinctly described the five daily sacrifices in this verse, and 
afterwards amplified the same subject in the three following verses. See Manu 
ch. ii, v. 70, ` 
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108. Let him offer the sacrifice to the Bhitas from the remains 
of food after sacrifice has been offered to the gods ; let him then place 
on the ground food for dogs, Chéndélas, and crows. 

104. Food [is] to be daily given tothe manes, and men, and water 
also,’ daily ; the vedas to be [likewise] daily repeated; food is notto 
be cooked simply for oneself. 

105. Children, the married girls, the old, the pregnant, the distressed, 
the unmarried: girls, the guests and the servants, are to be fed ; 
and the man and his wife are to eat of the remaining food.? 

106. Let the twice-born diner take food covered and sweet, by 10 
means of the Aposana® in the beginning as well as in the end.* 

107. Gift is to be made to men of the [four] classes [coming] as 
guests according to ability ; giving precedence [according to the order 
of the classes] ; even in the evening a guest is not to be turned away, 
and hospitality is to be shown [if there be no food to give, at least]® 
with [kind] words, [and giving] room, grass, and water." 

108. To the Sannydsin and to the Brahmachárin, alms are to be 
given with kind treatment ; also, those friends, relatives and brethren 
who come at [dinner] time, should be fed.® 

109. Let him give a big ox or a big goat to a Bráhmana knowing 20 
the Vedas,’ and [let him give him] also good reception, delicious food, 
sweet speech, and precedence in sitting. 


110. Let him 0106 & year worship [with a Madhuparka],'? the 

snatala,!! the áchérya,!? the ruler, the friend, the son-in-law; and 

` again the ritvij (the officiating priest) [should be worshipped] at each 
sacrifice [with a Madhuparka]. 


1 Vij. says that water is to be given in the absence of food, roots, &c; but the word 
is api, which cannot directly bear such a construction. Vij. has evidently followed 
some other Smriti here. See Manu ch. iii., vv. 81—93. 

3 See Manu ch. iii, vv. 114—118. 

3 See verse 31 of this chapter, and note at p. 164. 30 

4 Food is said to be naked in the beginning, and when a dvija takes in the water as 
directed, he spitually covers it, and in the end by another similar sjp of the water he 
gives it the power of nectar. 

5 Vij. interprets anuptirvasah by ‘according to the order of classes.’ 

5 Vij. adds the words within the brackets. 

7 See Manu ch. iii, vv. 99—112. 

8 Ibid. 

9 See below verse 111. | 

19 Whoever is to be honored with a Madhuparka is to be seated, to have his feet 40 

washed with water, to be asked to take some water by means of the Achamana, 
and to have honey mixed with curds given to him to eat. This is called a Madhuparka. 
See Manu ch. iii., vv. 119, 120. . 

11 See above verse 51: he who bathes as therein stated is a Sndtaka. 

13 See above verse 34. 
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: 111. He who is a traveller is to be understood to be an Atithi 
(guest) ; the érotriya! and one versed in one of the Vedas [who come as 
guests] are to be honored by the householder who wishes [to attain] 
the world of Brahmé. 

112. Without unexceptionable invitation, let there not be [a desire 
to] taste another’s food ; let him avoid [abuse]? of speech, hands, feet, 
&c. and too much food-taking. 

118. The satisfied Srotriya guest isto be escorted tp the boundary ; 
the rest of the day, let him remain [or spend] with superior men, 

10 the friends,* and brethren.5 

114. Having made [४. e. said] the evening Sandhyd (prayers), and 
having sacrificed to and prayed to the [three] fires; and having dined 
so as not to produce too much satisfaction surrounded by servants, 
let him go to sleep. 

115. Getting up at the Bráhmo? hour, the benefit of one’s own sou 
should be studied; duty, wealth, and pleasure, according to ability, at 
the proper times should not be abandoned 

116. Knowledge, acts,’ age,® brothers,® wealth,—for these in 
their order?! men are to be respected. Even a Súdra endowed with 

20 these deserves respect in old age.” 


1 Srotriya is one who knows tẹ: Vedas; he who knows one hranch of a Veda is a 
vedapáraga according to Vijiianesvara 

Pénini, Adhyáya v., ii., 84 : “ थरोबियंरछन्दोधीते ” i. e. “ He who studies the Vedas is 
a Srotriya.” 

भडतारानाथतर्कवाचस्पतिकृतशब्दस्तोममहानिधि p.493: एकां झाखां सकल्पांवा षड्भिरजैरधीत्य- 


च । षटकमैनिरतो विभ: श्रोत्रियोनाम धमेवित्‌ ॥ which means “that Brahmana who studies 
one recension [of his Veda] with its kalpa, and the six Angas (subordinate parts), is 
devoted [to the performance of] the six duties, and knows the dharma (law) is a 
Srotriya.” 
90 » The original word is chápalyam or activity ; Vij. makes it the mischievous use or 

ahuse of the senses specified, of which he gives examples. 

3 Sishfa or superior men; Vij. translates it into men versed in histories, Purá- 
nas, &e 

* Ishta is the original word: which Vij. translates into men versed in poetry, 
stories, &c 

* Bandhu is the word in the text. Vij. makes it skilled in good acceptable conver- 
sation. See Banahhatta’s Harshacharitra as to this and notes 3 and 4 

5 The last four ghatikds of the night : a ghatiké heing equal to 24 minutes 

1 Vij. descrihes these as Srauta and Smárta acts 

40 $ Thatis, says Vij, either senior in years to ourselves, or is more than seventy 

years old 

? Vij. says extensive connection with relatives 

10 That is, a man with knowledge takes the precedence of one only more aged, and 
80 on. 

12 Vij. says according to a text of Gautama that this is so after he has passed his 
eightieth year, whether he is possessed of all the ahove attributes, or some of them. 
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: 117. Tothe old, the loaded, the king, the student who has bathed 
after just finishing his studentship, the diseased, the bridegroom, 
the driver of a carriage, way should be given; the king is to be 
preferred; and the student who has just finished his Vedic studies and 
bathed is to be respected by the king.? 

118. Sacrificing, studying and giving alms are [appointed] for 
the Vaisyass and Kshatriyas; and to the Bráhmanas, there are, in 
addition, receiving gifts, assisting others to sacrifice and teaching [the 
Vedas}. 

119. To the Kshatriyas is ordained the protection of [their] sub- 10 
jects as the chief duty ; for the Vaisya lending at interest, agriculture, 
trade, and tending cattle are laid down.* 

120. For the Sidras is [laid] down the service of the twice-born 
[as the chief duty], or if he cannot thereby carn his livelihood he 
may become a trader; or studying the benefit of the twico-born, he 
“may subsist by various mechanical arts. 

121. He should be attached to his wife, should be pure [internally 
and externally], maintain those who depend on him for support, and 
perform the Srdddha ceremonies. He should not neglect [the per- 
formance of] the five sacrifices, making use of the Mantra * Namal. 20 

122. Non-killing, truth, non-stealing, purity, restraint of the 
senses, giving [alms], restraining the [passions or the] mind, mercy, 
foregiveness of injuriez, —theso are the means of attaining virtue." 

128. Let him practise real and not assumed behaviour, worthy of 
his age, intellect, wealth, speech, acquaintance with the scicnce [of 
acquiring the chief ends of humanity}, and his profession or calling. 

124. The twice-born who has got food sufficient to last for more 
than three years may drink the Soma juice.? He who hasa year's 
food in store, let him perform the ceremonies antecedent to a Soma 


30 


sacrifice. 
125. The Soma sacrifice is to be performed once a year, the paésu 


(goat) sacrifice is to be mado half-yearly at each equinox; the Agré- 
yana sacrifice [at the harvest-time], and the Chaturmasyas also. 


2 Literally, holder of the disk. 2 Manu ch. iv., vv. 138, 189. 
3 Vij. says that for the Anuloma classes, also these rites are ordained. ` Manu ch. x., 


vv. 75, 83. 
* See note to v. 118. 5 See note to v. 118. 
* Vij. says that some say that the verse “ देवताभ्यः पितृभ्यश्च महायोगिभ्य एवच॥ 


नमःस्वाह्मयै स्वधायै नित्यमेव नमोनमः ” should be repeated; others that simply TA: should 


he said. 

7 These are duties common to all men. Manu ch. vi., v. 92. 8 Added hy Vij. 

e Vij. spys for three years, or for upwards of three years. Drinking Soma juice 
means performing the Soma sacrifice. He who has not sufficient means should not 
incur sin hy “ drinking the Soma.” * 

w 
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126. When these sacrifices are not probable, the twice-born should 
perform the Vaisvánarí sacrifice. A sacrifice which is to be performed 


for the attainment of a certain object, should not be performed with 
insufficient means 


127. He who performs a sacrifice by begging money of a Sidra 
becomes a Ohéndéla' ; he who does not give away all that has been 
obtained for sacrifices, becomes a vulture or a crow. ? 


128. Let the kustila-dhénya, the kumbhi-dhanya, the tryáhika and 
the asvastana® householder* subsist by gleaning grains or ears of 
10 corn: they are to be preferred in their inverted order. 


4 


DUTIES OF A STUDENT. 
129. Let him not wish for wealth which will prevent his Vedic 


Study ; nor from here and there; nor from reprehensible occupations. 
Let him be also cheerful. i 


130. If he is afflicted by hunger, let him seek money from a king, a 
disciple, or from a person for whom he is sacrificing. Let him avoid 
hypocrites, doubters, heretics, and cheats 


181. He should wear white garments, should clip the hair on the 
head and face, and the nails, he should be clean, should not eat in the 


20 presence of his wife”; nor should he eat with & single cloth on, nor 
eat standing.® 


182. He should run no risk,’ should not without a cause speak 
bitterly, or what is injurious, or untrue.'? He should not steal, nor 
live by forbidden interest. 71 


1 Vij. says ‘in a future life.’ 3 Vij. says for a hundred years. 

* He who lives hy keeping food-store for 12 days, or 6 days, or 3 days, or a day [is 
termed kustla-dhanya, kumbhi-dhanya, tryáhika, and aévastana respectively 

* Vij. divides householders into two classes :—(1) Sálina, i. e. one who lives ina 
house, and lives unlike the four classes mentioned in this verse, and (2) ydyóvara, . 

80 i. e. those who subsist hy gleaning. 

5 That is from anyhody who may wish to give. Vij. says '* from persons whose 
character is not known.” It clearly appears that a gift is not to be accepted until 
the character of the giver is known. 


5 Vij. explains heretics as those who reject the ways accepted hy the learned and 
the aged. 


For the meaning of a Bakavritti (cheating like a crane) see Manu ch iv., v. 196. 
Compare further Manu ch. iv., v. 192. 


7 The reason assigned hy Vij. is that her presence while eating would make their 
progeny weak. 


40  * Bee Manu ch. iv., vv. 35, 43. - * Vij. : “ acts involving risk to life.” 
10 Mann ch. iv., v. 138. ! 


11 Vij. defines várddhushi as “ one living by lending at forbidden interest.” 
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188. . He should wear gold,! and the sacred thread, carry a stick 
and a water-pot? ; [and] should move round the god, the earth, the 
cow, the Bráhmana and trees.5 


- 184. He should not commit nuisance in a river, shade, a road, cattle 
shed, water, and ashes; nor facing fire, the sun, the cow, the moon, 
[at the time of] the twilight, water, a woman, or the twice-born.* 

185. He should not look at the sun, a naked woman, or a woman 
who has just given up sexual intercourse; nor at urine or ordure; 
nor should he look at the Rahu and stars? when unclean. 

186. In the rainfall uttering the whole Mantra [commencing with] 10 
Ayam me Vajrah (this is my sword), he should not go [abont] 
unclothed, nor shoüld he [unclothed] sleep with the head towards the 
west.” 


187. He should not throw into water [or fire], spittle, blood, ordure, 
nrine, and semen. He should not heat his feet over the fire, nor should 
he leap over fire.® 


188. He should not drink water by the hollow of his hand, nor 
should he awaken a person sleeping. He should not play with the dice 
or by unrighteous acts? ; nor should he sleep with a dead body. 

189. He should avoid a prohibited act, the smoke from a [burning] 20 
corpse, and crossing a river [by swimming]. He should not sit on 
hair, ashes, husk, charcoal, and a potsherd.!? 

140. He should not report a drinking cow,!! nor should he in any 
place enter by an improper entrance. He should not receive [anything] 
from an avaricious king transgressing the scriptures.) 

141. As regards receiving [a gift} from a butcher, an oilman, & 
vintner, a prostitute, and a king, each of these is ten times more wicked 
than the one preceding.15 


2 Manu ch. iv., v. 36: the gold would appear to be ornaments of the ears as 80 
stated in the Viramitrodaya : and such is the current usage. 

3 Manu ch. iv., v. 36. 

8 ‘This should be when passing by those objects,’ so says the Vir. See Manu 
ch. iv., v. 139. 

* Compare Manu ch. iv., vv. 56 and 52. 

* Compare Manu ch. iv., vv. 37, 77, and 142. 

० This refers to the eclipses, see the translation of Sáryasiddhánta and Siromani 
Goladhyáya by Bapu Deva Séstriand L. Wilkinson, Calcutta, 1861, pp. 13, 178. 

7 Compare Manu ch. iv., v. 75. ® Compare Manu ch. iv., vv. 45, 48, 53, 64, 56. 

? Vij. renders yf; by forbidden acts such as leaping over a cow. . But tbe Vir. 
makes it to mean irreligious persons, and Manu supports him (see ch. iv, v. 79.) 40 
Compare further Manu ch. iv., vv. 57, 63, 74. 

19 Compare Manu ch. iv., vv. 77,69. _ 

11 The Vir. makes धयन्ती to mean ‘ suckling its calf.’ f 

2% Compare Manu ch. iv., vv. 59, 84. 15 Compare Manu vv. 86, 91. 
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- 4 142. ‘When herbs have grown, the commencement of the studies of 
Vedas [should take place] on the 15th day of Bravana, or [a day with] 
the lunar asterism of Sravana, or on the fifth day of Sravana with the 
lunar asterism of Hasta. 

143. Outside [the village] he should ata watery place relinquish 
the study of the Vedas according to ceremonies on the 8th day of [the 
dark fortnight of] Pawsha,? or [another day of that month with] the 
lunar asterism of Eohini.5 

144. In the case of the death of a pupil, a sacrificer, a preceptor and 

10 a Bandhu, the [annual] beginning and relinquishing the studies of the 

Vedas, and in case of the death of a Srotriya of one’s own Sakhá (redac- 
tion,) he should observe three holidays [each time].* 

145. He should observe a holiday [day and night] when there is 
thunder at twilight, when there is an atmospheric disturbance or an 
earthquake, when there is a fall of meteors, when he has finished the 
Vedas [mantra or Brámhana], or when he has studied the Aranyaka. 

146. [He should observe a holiday] on the fifteonth, fourteonth, 
and eighth [days of a fortnight], on the day of an eclipse of the sun or 
moon, atthe junction of two seasons, or after having dined at or accepted 

20 [a.gift at] a Sráddha. 

147. [He should not study] a whole day and night when a beast, & 
frog, a mungoose, a dog, a serpent, a cat, or a mouse passe’ [between him 
and his preceptors,] or when Indra’s standard is raised or taken down. 

148. [He should not study] when the voice or sound of a dog, a 
jackal, an ass, an owl, the [chanting of the] Sáma [Veda], the sound 
of a bamboo’ are being heard, or in the vicinity of ordure, a corpse, 
a Sidra, an Antya, a burning ground, or an apostate. 

. 149. [He should not study] in an impure country, when he 
himself is impure, duting thunder and the flashes of lightning, when his 

80 hands are wet, when he is in water, at midnight after dinner [and] 
when high wind is blowing. ; 

150. [He should not study] during the fall of dust, oppressive heat 
in all directions, twilight, the mist, the time of danger,? whilst running, 
;whilst nasty smell is issuing, and when a respectable man has come to 
his house. 


2 Vij and the Vir. say that when owing to drought or otherwise herbs have not 
grown, the commencement of the studies is to be made on that day in the month of 
Bhádrapada, when the moon is with the asterism Sravana (Aquile) oron the full 
moonday of Bhádrapada. Compare Manu ch. iv., v. 95. 

40  ? Generally corresponds to December and January. 

* Tauri, Aldeharan. Compare Manu ch. iv., v. 96. 

* For the several holidays in the study of the Vedas see Manu ch. iv., vv. 97—127. 

5 Vir. applies this to the Vina, a guitar with 7 strings. 

6 Vij. says the danger here meant is that arising from the king or rohhers. 
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1. . [He should not study] while riding an ass, a camel, an elephant, 
a carriage, while embarked on a boat, while on a tree, or waste ground, 
or a desert. These thirty-seven occasions [the wise] understand to be 
respites from study for the time [while those things are happening]. 

152. He should not cross the shadow of a god, a Ritvij (sacrificer), 
a Snátaka, (he who has finished his study of the Vedas), the preceptor, 
the king, and a woman other than his wife; nor [should he cross] 
blood, ordure, urine, spittle, unguents, &c.! 

158. He should never show disrespect to the Br&éhmana, the cobra, 
the king, and to himself; he should seek. wealth until death?; he 10 
should not touch any one to the quick.” 

154. He should throw the remnant of the eaten food, ordure, urine, 
and water of the feet far away [from his house]. He should practise 
ordinances prescribed by the Vedas and Smritis.* 

155. He should uot touch, while impure? or with his feet, the cow, 
the Bráhmanse, fire, and food; ror should he revile or strike them. He 
may chastise his son and pupil.? 

156. He should strenuously practise ordinances in deed, mind, 
and word; but he should not practise that which though ordained is 
rejected by the people, and can therefore not lead to[the acquisition of] 20 
heaven. 

157—158. With the mother, father, guests, brothers [including the 
non-uterine], women with their husbands living,’ persons connected by 
marriage, maternal uncles, the old, the young, the sick, the pre- 
ceptor, physicians, the dependents, and relations [maternal and paternal] 
[157], l 

[With] the sacrificer, the family priest, one’s child, wife, slaves, and 


the uterine? brothers, the householder should avoid discussion ; [for 
thereby] he will win the [future] worlds. [158].!° 


1 Compare Manu ch. iv., vv. 130, 132. 

i The Vír. says this desire for prosperity should cease with the end of. the second 
order. 

* Compare Manu ch. iv., vv. 135, 137. 

* Compare Manu ch. iv., vv. 151, 155. 

5 The word is उच्छिष्ट which literally means unwashed after meals, but the Mit. and 
the Vir. both take it in an extended sense here. 

* Compare Manu ch. iv., v. 164. 

7 Vij. has explained the word जामिं as has been rendered above. The Vir. explains it 
to mean a sister or the like i 

8 The Vir. says a बाल is a boy under sixteen years of age, anda वृद्ध is one over 40 
seventy years 

° सनाभयः is explained by Vij. as uterine brothers, and by the Vir. as Sopindas. 

10. Compare Manu ch. iv., vv. 169—174 
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. 159. Heshould not bathe in another’s water without having re- 
. moved [from its bottom] five lumps of clay. He should bathe ina 
river,' a natural pool, a lake,? or a mountain-spring.® 

160. He should avoid another’s bed, seat, garden or house without 

permission. He should not, except in distress, eat the food of one 
who is without the [domestic] fire.* 

161—165. Of a miser,5 a person under restraint, a thief, an impo- 
tent person, a person appearing on the stage, a bamboo-cutter, a 
person practising base acts, a person living upon usury; a prostitute, 

10 and a sacrificer for various persons® [161], 

Of a physician, a person diseased, a person enraged, an unchaste 
woman, an intoxicated person, an enemy, a bloody person, a person 
ofa savage disposition, an outcast, an apostate, an impostor, and 
one eating the remains of eaten food [162], 

Of a wayward? woman, a goldsmith, an effeminate person, a village 
sacrificer, a seller of arms, a blacksmith, a tailor, and a keeper of dogs? 
[163], 

Ofa wicked person, a king, a dyer, an ungrateful person, a butcher, 
a washerman, a vintner, and a person living in his house with the 

20 paramour of his wife [164], 

Of a backbiter, a mendacious person, an oilman,!? a bard, and a seller 

of the Soma-juice, —he should not receive food.!* [165.] 


166. Among the Sudras, the Blave, the cow-keeper, the ancestral. 
friend, the co-cultivator, the barber, are persons of whom he may eat 
food; [so may food be taken from] one who has surrendered himself 
[in body, mind and soul]. 

(Here ends the Snataka chapter.) 


` The Vir. defines a नदी as a body of water that flows for 8,000 dhanush (a mea- 
sure equal to four cubits). 

30 . * The same authority notices a reading गते instead, which he defines to be a 
body of standing water over 1,000 dhanush. 

? Compare Manu ch. iv., vv. 201, 203. 

* Compare Manu ch. iv., v. 202. 

* qup is thus defined by Devala:—smeuri धर्मकृत्यं च पुत्रदारांथ पीडयेत्‌ । लोभायः 
पितरौ मृत्यान्स aed इति स्मृत:॥ “ He is declared to be a kadarya (miser) who out of covet- 
ousness pinches himself, his religious performances, son, wife, parents, and servants. 

5 The Vir. unlike Vij. and Sulapáni considers गणदीक्षिणाम्‌ to be a copulative 
compound, गण meaning the joint feast by several and दीक्षिन्‌ sacrificer. Vij. says the 
compound means a sacrificer for many. 


40 7 See supra p. 165, v. 38. "e 
3 The Vir. adopts the alternative interpretation of this word suggested by Víj., viz., a 
“woman without a husband or issue. 
? The Vir. applies this word to a hunter who like a dog lives by hunting.” 
19 Vir. says it means a cartman. 
11 With the above five verses compare Manu ch. iv., vv. 205—228. 
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THINGS FIT AND UNFIT TO BE EATEN 


167—168. Food not given with due respect, improper flesh, food 
filed with hair and worms, sour food, stale food, offals, food touched 
by a dog, food on which the sight of an outcast is cast [167], 

Food touched by a woman in her monthly course,? food publicly 
offered, food given by one not an owner,* food smelt by a cow, food . 
eaten by a bird, and food voluntarily touched by the foot, he should 
not accept.5 [168.] 

169. Unctuous food, though stale and kept long, is fit for use ; so 
also is unoily food made of wheat, barley and the transformations of the 10 
cow’s milk 

170—175. He should abstain from the milk of a cow which is in 
season, which is within ten days from its delivery, or which is without 
its calf ; from the milk of a camel or animal with uncloven hoofs, of a 
woman, of a wild animal, and of a sheep [170], 


From offerings prepared for deities and sacrifices, the éigru pod, 
red gums exuding from trees, gums issuing from incisions in trees 
unhallowed flesh, herbs growing on filth and mushrooms [171], 


From [the flesh of] carnivorous birds, the Chaiuka, the parrot, the 
pecking birds, the Tittibha [bird], the Indian crane, animals with 20° 
uncloven hoofs, the swan, and all the domestic fowls [172], 

From [the flesh of] the heron, the water fowl, the Chakravéka bird, 
the Baláka (a species of the crane), the Baka (another species of the 
crane), the tearing birds’ ; [from the following kiuds of dishes, viz. :] 
the Krisara, samyava, páyasa, appa, and $ashkuli without first pre- 
senting them to the gods [173], 

From [the flesh of] the sparrow, the jackdaw, the osprey, the wild 
cock, the web-footed birds, the wag-tail, and unknown birds and quad- 
rupeds [174], 


2 वृथार्मास is explained by Vij and the Vír. to be flesh, no portion of which has 30 
been dedicated to God or to the manes 

2 Vij. says a woman in her monthly course is here used as illustrative of a Chándála _ 
and the like 

3 That food which a crier takes with him about the town, and invites mendi- 
cants to partake of. 

+ Vij. and the Vir. notice two readings here THAT and पार्धीचान्त॑ which mean, 
* Food eaten after tlie last áchamana at the end of meals,’ and ‘food taken after the 
neighbour at meals has risen’ respectively 

७ Compare Manu ch. iv., vv. 207—209, 211—213 

* Vij. adds a सान्धिनी may also mean a cow that has ceased to give milk regularly, or 40 
one that suckles another calf. : 

7 Such as chakora, 
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From [the flesh of] the blue jays, the red-footed birds, flesh from a 
butcher, dry flesh, and fish. Having voluntarily eaten these, he should 
fast three days and nights.’ [175] 

176. Having eaten an onion, the domestic boar, a mushroom, 


` the domestic cock garlic, and turnip (or red garlic), he should ob- 


10 


serve the Chándráyana-[penance].? 

177—178. Of the five clawed animals, the porcupine, the lizard, the 
tortoise, the Sallaka (a species of the porcupiue), and the hare, and of 
the fish, the Simhatundaka and the rohita,? [177] 

So also the Pathina, the Hájiva, and the Sashalko,* are fit for 


use by the twice-born. Hear now about the injunction as to the eating 
ii and abstaining from flesh.  (178.] 


20 


179. He who eats flesh for saving life, or at the performance of a 
Sraddha, he who eats sacrificial flesh, or flesh for gratifying a Bráhmana 
after having worshipped the gods and the inanes with it, incurs no sin. 

180. That evil doer who kills a beast unconformably to the pre- 
scribed mode shall dwell in awful hell as many days as there may be 
hair [on the body] of that beast. 

181. By abstinence from flesh a Bréhmana accomplishes all his 
desires, and obtains the fruit of a horse-sacrifice. Even living in the 


house he becomes a muni (a sage). 


PURIFICATION OF THINGS. 


182—183. Of a-golden or silver vessel, ofa shell, of a sacrificial 
vessel, of a ladle, ofa stone, of -vegetable, cords, root, fruit, cloth, 
bamboo-work, hide [182], 

Of sacrificial vessels like chamasa, the purification is effected by 


‘water. Of acharw (a vessel in which riceis cooked), of a sruch (a sacrifi- 


30 


cial vessel), of sruva (a Soma-ladle), of oil-vessels, [the purification is 
effected] by warm water.” [183.] 

184. [So also] of a sphya (a sacrificial implement), a winnowing 
basket, a deer’s skin, corn, a wooden pestle, a wooden mortar, a 
cart. Of collected corn and cloth in large quantity, sprinkling of water 
[is the purification]. 

185. Wood, horns and bones [are purified] by pariug off [their sur- 
face]; so are vessels made of fruit-shells by brushing with cows’ hair, and 


' sacrificial vessels in a sacrifice by the sprinkling of water by the hand. 


1 For the prohibited kinds of flesh, see Manu ch. v., vv. 8-16. 

3 Compare Mann ch. v., vv. 19, 20 3 Compare Manu ch. v., vv. 17, 18. 

* These are. three varieties of fish * Compare Manu ch. Y., vv. 26, 27. 

* Compare/Manu ch. v., ev. 53—56. 7 Compare Manu ch. v., vv. 112, 116, 117. 
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. 186. A camlet or a silken cloth is purified by salt-carth, water and 
cow-urine ; sackcloth by the Bilva fruit [with water and cow-nrine] ; 
and a shawl by soap-berries [with water and cow-urine]. 

187. Soisa kshauma (linen cloth) by white mustard seeds [with 
water and cow-urine] ; an earthen vessel by being baked again. The 
hand of an artisan is pure ; so is an article of sale, alms, and the mouth 
of a female. 

. 188. The purification of the ground takes place by cleansing, by 
burning, by the lapse of time, by the walking of the cow, by tho . 
sprinkling of water, by digging and by smearing. The houscis purified 10 
by cleansing and smearing.’ 

189. Food being smelt by a cow or sullied by hair, flies or worms, 
water, ashes, or earth should be thrown on it for its purification. 

190. ‘The purification of lead, tin, and copper is by salt, tamarind, 
and water; that of bell-metal and iron by ashes and water, and that 
of a fluid by pouring? [it into a pot to overflowing]. 

19]. Of that which is besmeared with an unclean thing, tho purifica- 
tion is by earth and water, because they remove the smell ; what is 
declared to be pure by the speech [ of a Bráhmana], what is cleansed by- 
water, and what is not known [to be impuro] is always pure 20 

192. Water which is as much as is sufficient to quench the thirst of 
a cow, which is in its natural state, and which is on the ground is pare ; 
so is flesh dropped by a dog, & Chándála, and carnivorous [birds], &c. 

198. A ray of light, fire, dust, shade, a cow, a horse, the earth, 
wind, drops of water, a fly touching, and the calf of a cow when suck- 
ing are pure. 

194. The goat and the horse are pure at the mouth; the cow is 
not pure at the mouth; the filthy matters issuing from the body of 
man are not [pure]. The roads become pure by the rays of the sun 
and moon, and by the wind. 30 

195. Drops or particles issuing from the mouth are pure; so ate 
drops of sipped water. The hairs on the face entering the mouth are 
pure. Soalso doesa person become pure by throwing out what is clung 
to his teeth. 

196. Having bathed, drunk, sneezed, coughed, slept, eaten, ridden 
in a carriage, or put on clothes, a man should rinse the mouth again. 
though he had rinsed it before 

197. The filth and water on the road touched bya Chándála, 
horse, or a crow, and houses built of burnt bricks become pure by the 
wind only , 40 

2 This is generally done with cowdung. 

3 Vij. says that fluids below a prastha (a certain measure) cannot be purified, and 
must be thrown away 

3 For the above verses on purification of things, see Manu ch. v., vv. 111—146. 

e 
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GIFTS. 

198. Brahmá having practised austerities created the Bráhmanas 
for the preservation of the Vedas, for the satisfaction of the gods and 
manes, and for the protection of righteousness. 

199. The Bráhmanas are the heads of all [the three last classes]. 
Of them, those that are versed in the study of the Vedas [are superior. 
Among them those who practise observances are superior, and among 
the latter those who have the knowledge of the soul are excellent. 

200. Fitness [to receive in charity] does not arise by mere learning 

(10 or austerities. Where observance and these two dwell, that is declared 
to be the fit recipient [of charity]. 

201. A cow, land, sesamum, gold, &c. should be given with due 
celebration to a deserving [Bráhmana]. A learned man desiring his 
welfare, should give nothing to one who is undeserving. . 

202. A gift should not be accepted by one who is destitute of learning 
and austerities. If he accepts it, he leads the giver and himself to hell. 

203. Every day something should be given to a deserving person ; 
more so on special occasions. A person begged of should also give 
with due faith according to his means. 

(20 204. A good milch cow, whose horns are covered with gold and 
hoofs with silver, which is covered with cloth and a vessel of bel!-metal,? 
should be given with dakshiná (a.money present). 

205. The giver of her attains heaven for as many years as there 
are hairs [on her body]. If the cow be a kapilá, he saves himself and 
six ancestors of his. 

206. If She be two-faced, the giver of her, giving according to the 
aforementioned method, attains heaven for as many years as there are 
hairs on her body and on her calf. 

207. While the two legs and the face of her young one appear from 

‘80 within her womb,* and while she is not delivered of the foetus, a cow 
is to be considered as the carth.5 

208. Having somehow given a cow, whether giving milk or not, 
which is free from disease, and is not emaciated, the giver is honoured 
in heaven. . 

209. The affording relief to a fatigued [guest], the service of a sick 
man, the honouring of the gods, tho washing the feet, and sweeping the 
remains of food eaten by a twice-born, are each like the giving of a cow. 


2 Such as those of an eclipse and the like. 
१ The Vir. says this vessel is the milking pot. 
iO 9 For the meaning of this, see tbe following verse. 
* The first part of this verse explains what is meant hy a double-faced cow. 
* Meaning that the gift of a cow in such astate produces the merit of a gift of the 
earth. ve र . : 
* Vij. adds * of a twice-born who is either of an equal or superior rank.’ 
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' 210. Having given land, lamps, food, cloth, water, sesamum, 
clarified butter, an asylum to travellers, something to help one in 
marriage [such as a girl or the like], gold, or a strong bull, he is 
honoured in heaven. 

211. Having given a house, corn, protection, shoes, an umbrella, 
a garland, an ointment, a conveyance, a tree, a desired thing, or a bed, 
he shall become extremely happy 

212. The knowledge of Brahman is full of all virtue, for it is superior 
to the gifts [of things]. He who imparts it, enjoys the heaven of the 
Brahmá without [the fear of] a fall 10 

218. He who being able to accept, does not accopt a gift, attains 
the several worlds which the charitably disposed [attain by their gifts] 

214. The Rusa grass, vegetable, milk, fish, perfumes, a flower, 
curds, land, flesh, a bed, a seat, fried barley, and water should not be 
- rejected [when offered]. 

215. These are fit to be accepted even of an evil-doer, except a 
prostitute, an impotent person, an outcast, and an enemy, if offered 
without solicitation 

216. For honouring the gods and guesis, for the living of his pre- 
ceptor, his dependents [such as the wife and children], and others, and 20 
for his own maintenance, he should accept [a gift] from any one. 


End of the chapter on ‘ Gifts.’ 


OBLATIONS TO THE MANES. 

217—218. The new moon’s day, the eighth day after full moon,? 
addition [to the family by birth], the second fortnight of the month, 
the two solstitial days, [the days when] dainties [enjoined for a 
éráddha ceremony] and a worthy Brahman [are got], the equinoxes 
[217], 

A vyatipdta, the gajachchháyá,* the eclipse of the sun and moon, 
and, whenever the Sráddha performer chooses ;—these are the times 30 
prescribed for the performance of a Srdddha.* [218.] 


१ With the above verses on Gift, compare Manu ch. iv., vv. 227—248. ; 

2 Aávaláyana mentions four Ashtamis (eight lunar days) in the year as called 
Ashtakas, viz., the eight lunar days of the dark fortnight in the seasons of Hemanta and 
Siéira, or the months of Márgéirsha, Pausha, Mágha, and PAálguna 

* These are particular conjunctions of time. 

* The word Sráddha literally means that food which is offered out of faith 
Compare Manu wv. 122, 123 
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219—221. Young men who have studied all the Vedas, a young 
Srotriya, a youth knowing the Brahman, a young person knowing the 
meaning of the Vedas, a young person acquainted with the Jyeshtha Sama 
(a particular portion of the Sáma Veda), Trimadhu (three ricks from the 
Rigveda), or Trisuparna (particular Richs that occur in the Yajurveda 
Aranyaka),! [219] 


A sister’s son, a sacrificer, a son-in-law, he for whom one performs 
a sacrifice, the father-in-law, a mother's brother, a Trindchiketa,? a 
daughter's son, a pupil, a relation, a kinsman,* [220] 

10 Persons devoted to observance, persons devoted to austerities, those 
who worship five fires, a Dralunachárin (one of the first order), persons 
devoted to their father and mother,—these are Bráhmanas fit for [invi- 
tation to] a Sráddha.* [221.] 


932—224. A diseased Bráhmans, a Bráhmana with a deficient or 
superfluous limb, a Bráhmana with one eye,’ a Paunarbhava (one born 
of a twice-married woman), an 4७०8२७ (one who has violated his 
celibacy), a Kunda (a son born of adultery during the lifetime of the 
father), and a Golaka, (a son of a widow unmarried), one with contracted 
nails, one with black teeth, [222] 


20 A teacher for fees, an impotent person, the defiler of a damsel, a 
person of bad repute, the betrayer ofa friend, a backbiter, the seller 
of the soma, and a parivindaka (one married before his elder brother) 
[223], : 

The forsaker of his father, mother, or preceptor, one eating of a 
Kunda,® one born of an apostate, the husband of a twice-married woman, 
a thief, and a non-observer of the precepts of the Sdétras are disqualified 
[for the Sráddha].  [224.]? 


1 Vij, says these are the hest Bréhmanas for a Srdddha. 
2 The reciter of trindchiketa, which is that portion of the Taittiriya Bráhmana which 
90 consists of three Anuvakas, and contains the story of Náchiketa 

3 The Bráhmanas mentioned in this verse are middling for a SráddAa. 

+ These are inferior Bráhmanas for a Sráddha. Compare Manu ch. iii., vv. 128— 
137, 143, 147, 148, 183—186 ` 

5 Illustrative of persons totally blind, deaf, hald, &c. according to Vij. 

The following is the translation of a verse found here in some MSS. :— 

* One entirely naked, one very hungry, one having white leprosy, one with a diseased 
productive organ, one afflicted with a disease, one with an evil tongue, one tending 
[cows, &c]. and [a suhordinate royal] servant, and those who subsist by trading and 
weapons.” 

40 © Vij. here includes the pupil too who studies by paying regular fees to the teacher. 

7 Vij. includes the forsaker of a wife here 

8 So says Vij.; the Vir. suggests another interpretation on the authority of a text 
of Devala, which says that the eater of food measuring a kunda (equal to four prastha 


or secrs) is called a kundaé 
? Compare Manu ch. iii., vv. 149—181 


189 


225. Well composed and pure, he should invite Bráhmanss on the 
previous day, who should be under restraint as regards the action of 
the mind, the speech, and the body 

226. In the afternoon,’ having honoured them after their arrival 
with hospitable words, with his hands pure he should seat them on 
seats after they .have sipped water 

227. [The Bráhmanas to be invited should be of] an even number, 
according to [the performer's] means, at a Daiva Sráddha (an offering 
to God), and an uneven number at a Pitrya Sráddha (an offering to . 
the manes), in a covered and pure place inclining towards the south.2 10 

228. Ata Daiva Sráddha, two Brihmanas should sit facing the 
east; at a Pitrya Srdddha, the three Should sit facing the north; or 
there may be only one [at each of those Srdddhas]. The same ruleholds 
in the cage of a Sráddha (oblation) to the mother's ancestors. The 
[worship of the] Visve Deva [in these two cases] may be either single 
or [separate].5 

229. Having poured water into their hands, and also given kuéas 
for a seat, he should with their permission invoke the Viévedevas, 
with therich beginning ‘ Visvedevasah.’ 

230—233. Then having scattered barley-grains on the ground, and 20 
poured water with the rich beginning with ‘Sannodevi’ in a vessel 
purified with kusa grass, and then having thrown therein barley- ` 
grains with the formula [beginning with] * yavosi’ [230], 

He should pour argha (water) into their hands with the formula 
[beginning with] Yádivyá. Having given water, unguent, flowers, 
incense, a lamp [231], i , 

And having given a garment and water for washing hands; then 
having thrown the sacred thread on the right shoulder, having made 
a revolution to the manes from the left [232], 

Having given doubled kusa grass, and having with their [४. e. Bráhma- 30 
nas’| permission invoked [the manes] with the rich [beginning with] 

* Uśantastvá, he should mutter [the mantra beginning with] * Áyan- 
iunah. [288.] 

284—242. Sesamum grains should be substituted for barley-grains 
he should make oblations, &c. as before. Having offered water [into 
their hands], he should carefully collect it in a vessel [284], 

And keep the vessel turned downwards [with the mantra beginning 
with] Pitribhyah sthánamasi (thon art the abode of the manes, &c.).* 
Having taken boiled rice mixed with ghee, having requested permis- 
sion of [the Bráhmanas] to offer a sacrifi: ` to the fire [235], 40 


“The word is अपराह्न, Which is the fourth of the five divisions of the day. ` 
3 Compare Manu ch. iii., vv. 125, 206 3 Compare Manu ch. ii., v. 208. 
* Compare Manu ch. iii., v. 210. 
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. Being commanded (by them) ‘Do,’ and having given, oblations to 
fire as in the Pitriyajiia (oblation to the manes), he should carefully 
distribute the remains of them into vessels [236] 


Procured according to his means, especially silver ones.! Having 
placed the boiled rice in vessels, and having consecrated them with 
[the formula beginning with] ‘Prithivt Pátram? [237], 


- He should place the thumb of the Bráhmanas on it with [the man- 
tra beginning with] “ Idam Vishnu” (this is Vishnu, &c.). Having 
muttered the gáyatrí with the vyáhritis,? together with the three richs 

10 [beginning with] “ Madhuvátáh" [288], 

He should address them—‘ [eat] as you please’; and they on their 
part should eat without uttering a word. Without anger, without 
bustle, he should serve them with the desired food and havishya (objects 
of oblation)5 [289], 


Till their gratification ; having meanwhile muttered holy texts* and 
the former prayers. After having asked [the Bráhmanas] with food 
in his hand if they are satisfied, and having obtained their permission 
[with regard to the use of the] remainder [240], 


He should spread the remaining food on the ground, giving water 
20 once [into the hands of each Bráhmana]. Having taken all the boiled 
rice mixed with sesamum, he should with his face to the south [241], 
Offer rice balls [to the manes] near the remains of the food [eaten 
by the Bráhmanas] as in the pitriyajiia (oblations to the fathers) 


[The pindas (balls) should be made as big as thé mouth of a child 
of two years can contain; and should be offered on the ground sepa- 
rately]. 

Thus [he should give rice-balls] even to the manes on the maternal 

. side. Then he should give water [to Bráhmanas] to sip.” [242.] 


243. Then he should cause a Svastiváchya (a request to the Bráh- 

80 manas to pronounce a benediciion), and the Akshayyodaka (water 

which causes the oblation to be everlasting) to be made. Having 

given presents [to the Bréhmanas] according to his means, he should 
request permission to hear Svadhá repeated. 


* Compare Manu ch. iii., vv. 210—212 
. ३ See supra p. 162, verse 15 and the note. 
5 See for the list of the different kinds of havishya, Mann ch. iii., vv. 256, 257. 
* See Manu ch. iii., v. 232 
5 The portion within the brackets is the translation of a verse found in the Bombay 
lithographed edition A of Yájfiavalkya. ; 
40  * Compare Manu ch. iii., vv. 215, 216. 
7 Compare Manu ch. iii., v. 218. 
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244. And being commanded by those Brahmanas to do so, he 
should say— let Svadhé be pronounced on the manes. Then they 
should pronounce—let svadhá be. It being pronounced, he should 
sprinkle water on the ground. 

245—246. And when the performer of the oblation has said—‘ Let 
Visvedevas be pleased,’ [and when] the Brahmanas have replied, he 
should mutter [the following] :—' Let givers increase in our family; let 
our family increase; let the Vedas prosper [245]; 

Let our faith not vanish, and let us have much to give,’ Having 
said thus, having spoken sweet words, and fallen [at the feet of the 10 
Bréhmanas], he should cause the Visarjana [sending away of the 
manes, etc.] [246.] 

247—248. He should with a delighted heart dismiss them, begin- 
ning with the father and with the formula [commencing with] Vaje 
Having turned up the arghapátra (vessel for water), in which the water 
[dropping from the hands of the Bráhmanas] was collected before [247], 

He should dismiss the Brahmanas. Having followed them [to some 
distance], and returned after going round them, he should eat the 
remnant of the food eaten by the manes. [248.] 

249—250. He and the Bráhmanas shonld abstain from sexual 20 
intercourse that night. In this same way he should offer oblations to 
the manes in the vriddhi and Nandi [ceremonies], with [the difference 
that] the revolution [is to be from left to right] [249], 

[With] rice-balls mixed with curds, and the jujube fruit; [all] the 
ceremonies (should be.performed] with yava (barley-grains). In an 
ekoddishta oblation, there is no oblation to the gods, and there is only 
one vessel for argha (sacred water) and pavitraka (a braid of kuia ` 
grass.) {250.] 

951—252. There is [further] no áváhana (invocation of the manes) 
and agnaukarana (oblation to the fire), and the sacred thread should 30 
be on the right shoulder. [The performer of the Ekoddishta] has 
further to say * upatishthatám? (stand up) instead of Akshayya (everlast- 
ing), [which 18 done in the aforementioned oblations]. At the time of 
dismissing the Brahmanas [251], 

He should say * be satisfied,’ and they [should answer] * we are 
satisfied.’ For the preparation of argha he should have four vessels. 
(262. 

5s [Those vessels should] contain wet sandal-powder, water, and 
sesamum ; the water in the vessel for the deceased should be poured — 
into the vessels sacred to the manes with the two formulas [beginniug 40 
with] Yesamanah. He should do the rest as before. . 

254—256. This [is called] Sapindtkarana (associating the deceased 
with the inanes). ‘The ekoddishta ceremony [should be: performed] 
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even for'a deceased female. Even when Sapindíkarana of the deceased 


_ has taken place within a year [from his death] [254], 


10 


20 


30 


40 


The food and the pot of water should be given [to a Bréhmana] for 


‘a year. Every month for a year, a Sráddha shonld be performed’on 


the [lunar] day of death [255]; 

Similarly [after that, once] every year. The first [.Sráddha] is to be 
performed on the eleventh day. He should offer the pindds (balls) 
to a cow, sheep, or a Bréhmana, or throw them into fire or water, 
[256]. 

257—260. He should not remove the remains of the food eaten [by 
Bréhmanas| in their presence. The manes are satisfied by havishya 
(food fit for sacrifice) for a month; by food mixed with milk for a 
year [257] ; 

And by the-flesh of fish, the red deer, ram, bird, sheep, spotted deer, 
black deer, antelope, wild boar and hare respectively! [258], 7 

For a period progressively increasing by a month. He who offers [to 
the manes] the flesh of a rhinoceros or of the Mahdsalka (a kind of 
fish), or honey, or the food of the sages [259], 

Or of the red sheep, or a vegetable, or the flesh of an old white sheep, 
or makes any offerings [to the manes] at Gayá attains eternal plea- 
sures. [260.] 

261—268. So also he who gives on the Varshdtrayodasi (the fonr- 
teenth day ofthe dark fortnight of Bhádrapada), especially when the 
lunar asterism on that day is maghá. A [worthy] daughter, son-in- 
law, beasts,? good sons [261], 

[Success in]a game, husbandry and commerce, whole-hoofed and 
cloven-hoofed beasts, sons shining with learning, gold and silver with - 
other [4. e. base] metals [262], 

Superiority over his tribe are together with all desired objects 
obtained by him, who offers oblations on all the lunar days [of the 
forinight]? save the fourteenth respectively. [263.] 

264—271. On that day [viz., the fourteenth,] oblations are offered 
to those who are killed by weapons. Heaven, offspring, glory, valour, 
crop, strength [264], 

Sons, superiority, good luck, prosperity, leadership, good, unresisted 
authority, commerce, and the like [265], 

Health, fame, freedom from sorrow, beatitude, wealth, [knowledge 
of] the Vedas, success in medical treatment, any metal except gold 
and silver, also cows, goat, sheep [266], 


2 Compare Manu ch. iii., vv. 237, 272. 

; १ Such as the goats and the like. : 

७ The Vir. says these lunar days should be those of the dark fortnight. 
* Compare Manu ch. iii., v. 276. 
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Horses and long lifo—all these objects he obtains, who duly performs 
tho Sráddha on the differont asterisms beginning with Krittiké and 
ending with Bharani! [respectivoly] [267], 

With faith and belief and without arrogance and envy. The manes 
are repre&onted by tho sons of Vasu, Rudra, and Aditi, who are the 
real gods in a Srdéddha [268 

And are satisfied by a Sraddha [offered] by the mortals. Life, 
progeny, wealth, learning, heaven, salvation, happincss [269] 

And also a kingdom is given to men by the manes when satisfied. 


WORSHIP OF GANAPATI. 10 

For the accomplishment of obstructions, Vináyaka (Gancsa) was 
constituted [270] 

Tho head of the Gayas by Rudra (Siva), Brahma and [Vishnu] 
Hear the description of ono who is possessed by him [i e., Vináyaka] 
[271.] 

272. In dreams he centers the depths of water, and sees hcad-shaved 
persons, and mounts carnivorous animals covered with red garments. 

273. He [in dreams] sees himself in the midst of chándálas, asses 
and camels. Whilst going, he fancies himself followed by others.? 

274. Onc, who has been possessed by him, bocomes absent in mind, 20 
fails in his undertakings, is dejected without cause, and will not get 
his kingdom even though he be born of a king. i 

275. [When so possessed], a damsel does not obtain e husband, a 
woman does not conceive or bear children ; a Srotriya does not obtain 
preceptorship, and a pupil, learning. 

276. Nor a merchant, profit; nor a husbandman, crop. His [4. e. of 
the individual possessed] bathing should be effected on an auspicious 
day. according to the following ceremony. 

277. [He should be] smeared with an ointment of white mustard 
with ghee, and should have his head smeared with sareaushadhi (an 80 
assemblage of certain 16709) and various perfumes. 

278—279. [Ho should then be] seated on the Bhadraésana (blissful 
seat), and should have the Svasti (blessing) pronounced upon him by 


1 Note that the usual order of asterisms in astronomical works commences with 
Aévint and ends with Reva? ; while their order in the Vedic works commences with 
Krittiké and ends with Bharani. 

3 Vij. applies the latter hemistich of this verse to dreams, but the Vir. disapproves 
of this interpretation. The latter has been followed in the above rendering 

3 Vij. explains the term सर्वेषधि: thus:— 

ge मांसी हरिदे दे मुराझैलेयचन्दनम्‌ | 40 
वचाकपूरमुस्तंच ara: प्रकीतिंता: ॥ 
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worthy Bráhmanas. [Havingobtained] carth froin thé staiste Of Horsos 
and elephants, from an ant-hill, from the junction [of rivers], or from a 
lake [278], 

Rochaná (a kind of yellow substance), perfumes, and guggula (a fra- 
grant gum resin), ho should throw them into wators which were brought 
by him in four vosscls of the same colour from a lake. [279.] 

. 280—285. Then the blissful seat! on the red leather of a bull should 
bo spread. * With tho water whosc vitality is thousand-fold, whose: 
flow is Hundred-fold, which was consecrated by the sages [280], | 

I sprinkle thee with that; may that purifying water purify thee. 
' May King Varuna, the sun, and Brihaspati give thee prosperity [281]; 

Andso may Indra and Váyu, and so the seven Rishis. Any awkward- 
ness about thy hair, in the parting line of thy hair [on tho crown], 
in thy head [282], 

In thy forchcad, in thy ears, in thy eyes, may always be destroyed 
by theso waters. When he has so bathod, mustard oil by means of a 
ladle made of the Udumbara treo (Ficus glomereta) [288], 

Should be poured on the head with kusa grass in tho left hand fof. 
tho preceptor], as an offering made to Mita, Sammita, Sála, Katan- 


20 kata [284], 


Küshmánda, and Rájaputra,? with tho word Sudhd added at the ond 
of cach. An offering [of boiled rice] should then be made in the 
names [of Ganapati abovementioned] with salutations. [285.] 

286—289. Spreading kusås on all sides in a basket placed where 
four roads mect, he should give rice imperfectly unhusked, boiled rico 
mixed with scsamum flour [286], 

Fish, raw and cooked flesh only of [tho just montionod] kind, a 
variegated flower, perfumes, also the liquor of three kinds [287], 

A mülaka (a radish), a péruku (a meal-cake), ar apúpa (a sort of 
80 cakc made of wheat), a string of Underaka (a dish made of rico), 
. rico mixed with curds, páyasa (preparation of milk), flour mixod with 
coarse sugar, and modakas (swect balls) [238]; 

Having taken all thesc, and rested his head on tho ground, he should 
then invoke Ambiká, the mother of Vinéyaka [289]. 

290—294. Having presented her with offerings and a handful of 
durvas [grass], mustard and flowers, [a prayer should be mado thus] :— 
* Grant mo, oh Goddoss, beauty ; graut mo prosperity ; [290] 

* Grant mo sons, grant mo wealth, grant ino all iny desires Then 
clothed in white, garlanded with white flowers, aud anointed with 


40 ungucuts [291], 


* The Bkadrásana, says Vij., is a mat madc of Bhadraparni plant 
? The above are six namcs of Ganapati \ 
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He should feed the Brálimanas, and present them and also his pre- 
ceptor with a pair of garments. By thus worshiping Vináyaka and 
the Grahas (planets) according to rule [292], 

He earns the fruit of his acts and incomparable splendour. He who 
always renders worship to the sun and makes a tilaka (a golden or 
silver image) of him, or Skanda [298], 

Or tho great Ganapati shall give salvation. 


PROPITIATORY RITE FOR GRAHAS (PLANETS). 


He who is desirous of wealth or peace should offcr a sacrifice to the 
graha (planets). [294.] 10 
295—297. So should he who wishes rainfall, life, aud strongth ; as 
also lic who practises exorcism. The sun, the moon, the son of the 

earth [Mars], the son of Soma [Mercury], Jupiter [295], 

Veuus, Saturu, Ribu, and Ketu: these aro declared to be the grahas 
(planets). Of copper, crystal, red sandal-wood, two of gold [296], 

Silver, iron, lead, and bell-metal, the graha (images of planots) should 
be made respectively; or they should be represeuted in their own 
colours on cloth or on marked ground! with unguents. [297.] 

298. They should then be presented with garmcuts aud flowers of 
their respective colours; as also with perfumes, bracolets, and incense. 20 
299—804. He should also make oblatious of boiled rico to evory 
oue of them, with their several formulas [in the followiug order com- 
mencing with] Akrishnena, Imam Devdh, Agnirmürdhádivah kakut 

[299], न 

Udbudhyasva, Brihaspate Atiyadaryah, Anndtparisrutah [800], 

Sanno Devih, Kándát, and Ketum krinvan. Arka, Palásá, Khadira 
(Acacia Catechu), Apdinarga, Pepul [801], 

Udunibara (Ficus Glomerata), Sami, Dirva, and Kuésa are tho 
samidhs (sticks to be offered in sacrifice) respectively [for the several 
planets]. To each of them should be sacrificed one hundred and eight 30 
or twenty-eight [802], 

Samidhs, wetted with honey and ghee,or curdsaud milk. Gudaudana 
(food mixed with coarse sugar), payasa (preparations of milk), havishya 
(food fit to be sacrificed), and shdshtika (paddy that is grown in sixty 
days) boiled in milk [803], 

Rice mixed with curds, with ghee, with sesamum, with flesh, and 
chitrdnna (a dish of rice) should be respectively offered to Bréhmanas 
whom a wise man should feed in honour of the planets. [804.] 


3 So is the word Mandalaka explained by the Vir: 
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305—306. This should be done after properly honouring them 
according to the giver’s power and means. A milch cow, a conch shell 
a strong bull, gold, cloth, a horse [305], 

A black cow, a weapon, and 8 sheep are declared to be tho respec- 
tive presents [in honour of the planets]. Whoever has any evil Graha 
should specially honour him [306]. 

307—311. Brahmá has bestowed on them [i.e. Grahas] a boon, viz., 
‘being honoured you will honour. Tho rise and fall of monarchs, 
‘and the cxistencc and non-cxistence of the world, are dependent upon 

10-the Grahas [planets] [807] ; 

They are, therefore, highly to be honoured. 


THE DUTIES OF A KING. 


A king should be very cnergetic, learned,! mindful of the past 
subserviont to tho sages [308] 

Modest, ovon-mindcd, of a noblo family, truthful, pure, prompt in 

` action, of powerful memory, abhorring the wicked, not carping [309], 

Righteous, without a bad habit, talented, brave, skilled in conceal- 
ing a secret, a concealer of his assailable points, skillod in the know- 
ledge of self, polity [810], 

20 Agriculture and trade, and the three (Rich, Yajush and Sáma Vedas). 

. Ho should appoint talented, nobly descended, steady and blameless 
ministers.? [311.] 

812—313. In administering thc kingdom, he should first consult 
them, then the Bréhmana, then himsclf. He should appoint a 
Purohita (family priest) who knows astrology, who is possessed of 
` learning* [812], 

And who is skilled in polity, and the Atharva-Áügirasa (hymns 
of the Atharva Veda). He should without fail select Ritvijs for the 
performance of the Vedic and Smriti rites. [818.] 

80 814. He should perform, according to the ritual, sacrifices with 
large presents. He should bestow on Bráhmanas comforts and various 
objects of wealth. 

815—316. That which is given to the Bráhmanas is an inexhaus- 
tible treasuro of kings. Being without a flow, without destruction, 
and untainted with expiations [315], 


2 So Vij. The Amarakoga gives स्थूललदेय as a synonyme of वदान्य (8 generous man). 
3 Compare Manu ch. vii., v. 54. 3 Vij. says the family priest is here meant. 
+ Manu ch. vii., vv. 78,79. - 

5 Ib. ch. vii., vv. 56—59, 78, 79. 5 b. ch. vii., v. 82. 
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‘An oblation to a Brahmans is declared in this world to be snperior 
to a sacrifice in fire. One should seek by fair means what is not 
obtained, and should preserve with care what is obtained.' [316.] 

817. [He] should increase by honest means what is preserved, and 


should bestow what is increased on deserving recipients. A king . 


having given land or a corody should commit it to writing. 
318—820. For the information of future blessed kings, the king 


having recorded on a piece of cloth or copper-plate marked with his - 


seal on its face [318], 

His ancestors and himself, and the measurement of the gift (land) 
and a description of its boundaries [319], 

Should issue a perpetual-edict bearing bis hand and date.? He 
should settle in a country which is pleasant, favourable to beasts, 
affording means of subsistence, and containing jungles. [920.] . 

321—322. In sucha country he should erect forts for tho protection 
of his subjects’ property and. for his own safety.5> In every depart- 
ment he should employ clever, competent and blameless officers [321], 

Well up in matters of receipts and disbursements. There is no 
higher duty for kings than earning in battles.* [322.] 

828—324. He should give that wealth to Bréhmanas aud constant 
security to his subjects. They who without turning their back [on 
their enemies] are killed in battles for the sake of land [828], 

‘Go to heaven, if they do not use treacherous weapons, as do the 
Yogins (ascetics). Every step [that is taken in advance] when [one’s 
fellow soldiers] are broken down and are retreating, is eqnal to [the 
performance of] a sacrifice. [324.] 

325—326. The king obtains the merit of all those who die while 
retreating. Him who says ‘I am thine,’ who is impotent, who is 
without a weapon, who 1s [fighting] at the instigation of another [825], 

Who has turned away. [from the battlefield], or who is a spectator of 
fighting, he should never kill] Protecting himself and his subjects, he 
should after rising personally inspect receipts and disbursements [826]. 

327. Then having attended to State business, he should after bathing 
eat at-his pleasure. He should deposit into his coffers the gold brought 
by bis agents. ® 

328.. Then in council, he should see the spies, and send away his 
agents. Afterwards he should enjoy as he may like, or be in the.com- 
pany of his ministers. 


2 Compare Manu ch. vii., vv. 82—84, 99... 3 Compare Manu ch. vii., v. 135. 
$ Id. ch. vii, vv. 69, 70. * Id. ch. vii, vv. 60—62, 81. 
s Id. ch. vii., vv. 87—90. 8 Id. ch. vii., vv. 94, 95. 


7 Id. eh. vii., vv. 91—93. * Id. ch. vii., v. 80.. 


10 
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829. Then having reviewed tho army, he should hold an interview 
with tho commander. Jlaving offored his ovoning praycrs, ho should 

`. listen to tho secrot converso of the spies. 

. 880. Thon ho should take his meals with music and dancing, and 
-study tho Veda. Ho should go to slecp with tho sound of musical 
instrument. , aud awake with the samc. 

831. Having arison, ho should apply himself to tho [study of] 
éústras aud his othor duties. Ho should then despatch tho spies after 
honouring them to his own foudatories and to other kings. 

10 382—338. Thon after being gladdened by tho Ritvij (sacrificer), 
tho Purohita (family priest), and tho A'chárya (preceptor), with bene- 
dictions, and having scon astrologers and physicians, ho should pre- 

. Bent thom, as also tho Srotriyas, with cows, gold, lands [832], 

Marriago gifts and housos. [The king] should bo forbearing to tho 
Brihmanas, candid to his frionds, angry towards his cnemics [333]. 

And a father.to his servants and subjects. Protecting his subjects 
with justice, he reccives one-sixth of their merit [384] ; 

For, protection of the subjects is superior to all gifts. He should 
protect his subjects from the oppression of cheats, thieves, vagabonds, 

20 dopredators [335], 

And particularly tho Káyasthas (scribes). If boing unprotected tho 
subjects commit any sin [336], 

‘The king shares half of it; for ho takes taxes [from the subjects]. 

Having loarnt from tho spies tho conduct of his officers [337], 

He should honour tho good and punish the wicked. Those who 
rocoive bribes, he should deprive of their wealth, und banish [338] 

339—344. He should always entertain the Srotriyas with gifts, 
honour, and hospitality. That king who cnriches his exchequer by 
wronging his subjects [339], | 

: 90 Soon loses his fortunc, and goes to ruin with his family. The firo 
produced from the heat [i. c. anguish] of the subjects caused by their 

. oppression [340], 

Does not cease until it has burnt the fortune, family, and life of tho 
king. Allthat very duty of the king [which ho pursues] in protect- 
ing his own kingdom [341], 

: Devolves on him when becoming master of another kingdom. 
Customs, laws, and family usagos which obtain in a country [842] 

Should be preserved when that country has been acquired. Since 
deliberations are tho foundation of sovereignty, they should be kept 

40 secret [343], 

So that nono shall know any regal acts until their accomplishment. 
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Ho should regularly consider as inimical, fricndly, and neutral tho 
neighbouring sovereign, the ono noxt, and tho onc next to that [re- 
spectively] [944] 

345. He should practiso conciliation and tho other [modes of 
diplomacy] towards the neighbouring kings in their order.1 The means 
of sucecss are negotiation, bribery, sowing dissension, and open attack.? 

946—848. Theso being properly used cannot but succeed. As for 
open attack, it should only bo resorted to in the absence of any other. 
To peace, war, march, halt, recourse to a mighticr king [346], 

And stratagem, hc should have recourso as timc may need. Ho 10 
should invade an cnemy’s kingdom when it is full of corn and other 
provision [947], 

And when tho enemy is destitute [of army], and when himself pos- 
808808 spirited animals and men.* The accomplishment of an object 
is divided between fate and exertion [848] 

849. Of these, the fate is the mauifestation of ono’s acts in former 
life. Some expect Success from fate, somo from accident, somo from 
tho lapse of time, and somo from effort. 

350—851. Men of genius believo in tho efficacy of the combination 
[of all these]. As a chariot cannot be put into motion witha single 20 
wheel [350], 

So does fate not succeed without exertion. The acquisition of frionds 
is superior to the gain of gold and land. [851.] न 

352—358. Hence he should endeavour to get them; he should 
scrupulously maintain truth. The king, tho minister, tho subjects, ७ 
fortress, the treasury, the army [852], 

And friends ;—thesc elements arc declared to be tho seven consti- 
tuents of a kingdom. Thereforo having obtaincda kingdom, tho king 
should inflict punishment on the wicked. [353.] 

354. Righteousness was formerly created by Brahmá in tho form 30 
of punishment. To inflict that [punishment] with justico is impossi- 
ble for one who is covctous and fickle-minded. 

355—356. [That is possible only] for him, who is truthful, blamo- 
less, properly aided, and talented. That’ [punishment] inflicted ac- 
cording to law, cannot but pleaso tho world, together with gods, 
demons and men [355] ; 

If imposed otherwise, it must anger tho world. Unlawful punish- 


ment by the king is tho cause of his loss of hcaven, fame, and subjects. 
[356]. 


1 Vij. says in the order of the directions commencing with the last. 40 
* Sec Manu ch. vii., vv. 158, 159, and 198. 

३ For a full explanation of these terms sce Manu ch. vii., vv. 160—168 

^ Compare Mann ch. vii, vy. 109—112. 5 Compare Manu cb. vii, v. 205 

* Ib. ch. vii., v. 208. 
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357—861. Proper punishment procures him hcaven, fame, and suc- 
cess. Even a brother, a son, an ecclesiastic, the father-in-law, or the 
mother's brother [357]; 

Failing in his duty, is liable to punishment by the king. That king 
who shall punish offenders, and execute those deserving capital punish- 
ment [888], 

Shall obtain the benefit of sacrifices consummated with large gifts. 
Having thus duly thought of the {reward of] sacrificial merit [359], 

The king should attend personally to judicial proceedings in corapany 

:10-of worthy persons in the order of the classes. The families, casves, the 
Srenis, the Ganas, and the Janapadas [860], 

Who swerve from their duty should be chastised and maintaincd 
in their respective duties. A particle occupying the space of a ray 
of the sun passing through an aperture is declared to bo a trasarenu. 
[361.] 

962—363. Eight of them make a likshá. Three likshás make a 
Hájasarshapa. Three of them make a Gaura (sarshapa) ; six Gauras 
make a yava (a barley corn) of the middle size; three yavas [862] _ 

Make a Krishnala ; five Krishnalas make a másha ; sixteen mdshas 

20 make a Suvarna ; four Suvarnas make a Pala [868] 

364. Two Krishualas make a silver másha; sixteen of thom make a 
Dharana. A Satamánapaia is indeed made by ten Dharanas 

865. Four suvarnas make a Nishka. A Kárshika is a pana of 
copper. The wftamasáhasa (the highest) fine is one thousand and 
eighty panas. 

366—368. Their half is declared the Madhyama (the middle) ; its 
half again is recorded to be the adhama (the least). Reprimand, severe 
language, a fine of money, and death—[366] i 

- All these, or one, or more [of these punishments] should be inflicted 

30 according to the nature of tho offence. Consideration being had of the 
offence, place, time, health [367], 

"Age, the act, and the wealth, punishment should be inflicted. [368.] 


End of Chapter I. 


VYAVAHÁRÁDHYÁYA. 


CHAPTER [IL]—CIVIL JUDICATURE. 


1. The king, divested of anger and avarice, should attend to ad. 
minister justice, along with learned Bráhmanas,! [and] conformably to 
the precepts of law. 

2. Those should be made assessors by the king who have studied 
the Vedás and Sástrás, who know the law, who speak the truth, and 
who look to friends and foes with the same feelings.? 

3. A king who, from press of other work, cannot attend to ad- 
minister justice, should appoint [in his own place] a Bráhmaxa learned 10 
in all laws, to work along with the assessors.5 

4. Respectable men,* who through partiality or avarice or fear act 
in a manner opposed to the Smritis, should be separately punished 
with a fine double of the sum in dispute. 

5. If one, aggrieved by others in a way contrary to the Smritfs and 
the established usage, complain to the king, that subject is one of the 
titles of Vyavahára or a judicial proceeding.’ 

6. That which the plaintiff relates sould be recorded in the presence 
of the defendant, [and] marked, with the year, the month, the vort- 
night, the day, the name, the caste, and the like.5 20 

7. The answer of the defendant who has heard the plaint, should 
be taken down in writing in the presence of the complainant.” Next, < 
the plaintiff should immediately have evidence written down in sup- ` 
port of the matter in dispute.? 

8. Ifit succeed, he wias; if it do not prevail, he fails. This legal 
procedure is declared to be of a fourfold character in litigation.? . 

9. Until the complaint is disposed of, no counter-claim should be 
allowed to be brought against the complainant, nor should any other 
a 

2 Vir. 1.4, p. 9. Vij. like Nilakantba considers Nripa as indicative of a Kshatriya 
generally. See above p. 3, 1. 8 80 

3 Vir. 1. 11, p. 2; see above p. 3, 1. 33. Vij. considers that tbese must be Bráhmanas. 

3 See above p. 4,1. 15 

* The word is sabhya, which means respectable persons fit to sitin a sabhá. It is 
rendered by Borradaile as assessors. . ; 

* See above p. 2, 1. 3; Vir. 1. l, p. 2. ° See above p. 9, 1. 9 ; Vír. 1. 19, p. 1. 


7 See above p. 10, 1. 35. ® See above p. 18, 1. 11. 
* See above p. 13, lines 12, 20. 
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be allowed to charge a person already labonring under a ‘charge; nor 
should the original declaration be allowed to be changed.! 

10. But in assaults and offences [like theft], a counter charge is 
allowable. A substantial surety from each party should be taken for 
the satisfaction of the judgment. ? 

11. Where a claim is [first] denied [by the defendant, but 
-subsequently] proved, he shonld pay [to the plaintiff] the [sum of] 
money [claimed], [and] to the king a snm equal to that [claimed by 
the plaintiff]. He who advances a false claim [against another] should 

10 pay [to the king] a snm of money donblo of that [falsely] claimed [by 
himself]. 

12. In [acensations of] felony, theft, defamation, assault, injury 
to a cow, or [the commission of] a sin, [and in accnsations] against 
a woman [of nnchasüty or absconding], [the judge] mnst instantly . 
call upon [the defendant] to refute [the charge]. In cases other [than 
these], the time [for answering the charge] depends upon the will [of 
one of the parties to the suit, or the sabhya (respectable men), or the 
judge.] 1 

3—15. He who shifts from place to place, licks his lips, whose 

20 forehead perspires, whose countenance changes colour? [13], 

Who with a dry tongue and stumbling speech talks much and 
incoherently, who does not heed the specch or sight [of another], who 
bites his lips [14], 

Who by mental, vocal and bodily acts falls into the sickly state, 
is considered a tainted person whether [he be] a complainant or a 
witness. [15] 

16. He, who depending on his personal [knowledge of the caso], 
attempts to substantiate a donbtful claim; he who absconds, and, when 
summoned, does not say anything— [such persons] are said to be false 


ni, 


30 [plaintiffs], and deserve punishment D 

i7. When there are witnesses on both sides, witnesses of the first 

party [are to be examined]. If the first side be invalidated, witnesses 
of the other side should be examined. 

18. In thé case of a suit accompanied with a stipulation, the 
defeated party. should be compelled to pay [to the king] a fine and also 
the sum stipulated for by him, and to the [successful] creditor, the 
money [in dispute]. 


1 See above p. 13, 1. 29. 2 See above p. 13, 1. 29, aud p. 14,1. 12. 
3 See above p. 18, 1. 5. * Vir. 1. 30, p. 1. 
40 5 See above p. 141.8 
e This couplet refers to cases in which the plaintiff, or the defendant, or both 
agree that the defeated party shall pay to the successful one a certain sum of money 
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19. "Having discarded that which has [only] an appearance of 
reality; a king should decide suits in conformity to the nature of 
things; foreven an honest claim, if not properly pleaded, is [liable to be] .. 
defeated by [the adverse party merely satisfying] the legal formalities 

20. [Where the defendant] does not admit several [of the particu- 
lars] written [in के plaint], which is afterwards proved in part, he should 
be compelled by the king to give the whole claim. [The pluntiff] 
should not be allowed to recover [from the defendant] what had not 
been mentioned (in the plaint]. 


21. When two Smritis disagree, that which follows equity, [98 guided 10 
by] the practice of the old should prevail.! But the rule is that law is 
stronger tham equity.? 

22. Evidence is laid down to be writing, possession, and witnesses. 
In the absence of any one of these, a form of an ordeal is prescribed.” 

23. In all money disputes, evidence [about the plea] preponderates. 
In the case of pedges, gifts, and sales, evidence with regard to the 
claim preponderates. 

24. To him who sees another enjoy his land for twenty, br his 
money for ten years, loss [of that thing] occurs.* 

25—26. "With the exception of pledges, boundaries, open deposits, 20 
wealth belonging to persons insane or under age, and likewise sealed 
deposits, and wealth belonging to sovereigns, women, or learned 
Bráhmanas ; [25] 


The’ tribunal should compel him, who encroaches upon pledges 
and the like, to restore the property [in dispute] to the owner, and to 
pay a fine equal in value to the king, or as much as he is able to 
pay. [26] - | 

27. Title preponderates over possession, unless the latter be 
hereditary. There can be no strength in any title, if it be notaccom- 
panied at least by a brief enjoyment. 30 


28. He who has acquired a title, must, when the title is impugned, 
prove it; neither his son, nor his [son’s] son [is required to prove 
it]; for [in their case] pogsession carries greater weight.* 


29. Ifa person whose title is impugued should die, his heir shonld 
establish it; in such a case, enjoyment without title is no proof. 


1 See above p. 5, 1. 18 
3 Such as, says Vij., that of Uganas, &c. but even tben it should he conformable to 
law. See Vir. 1. 6, p. 1 
5 Vir. L 33, p. 2, sce above p. 15, 1. 14 
* See above p. 22, 1. 15; Vir. 1. 62, p. 2 ` N 40 
5 See above p. 21, 1. 33 ê Sce above p. 22, 1. 8. $ 
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` 80. Officers sppointed by the king, the Pfgas, the Srenis, and the 
Kulas, should be respected, in the order in which they are mentioned, 
in matters of legal proceedings between men.! 

$1. Transactions done through force or fraud shall be deemed to be 
void; so also those done by women, at night, in the middle of the 
house, outside [the village], and by enemies. f 

82. A transaction entered into by & person intoxicated, insane, 
afflicted with disease, in difficulties, or by a minor, or one threatened, 
or the like, does not hold good; as also that which is 1mproper.? 

10 88. Wealth lost and recovered by the king should be restored to 
the owner [after due identification]; if [the owner] fail to supply the 
necessary details [of the article alleged to be lost], he shall deserve? 
fine equal [thereto] 

84. The king having found treasure-trove, should give half to 
the twice-born; but a learned Bráhmana finding [treasure-trove,] may 
keep the whole, for he is the lord of all,5 

95. The king should givea sixth part of treasure-trove found by any 
other person. In case where information is not given by the finder, he 
[the finder] must be made to pay-a-fine* [in addition to the king's share]. 

20 36. The king should pay wealth robbed by thieves to his coun- 
try’s people ; if he do not, he incurs the sin? of the robbed. 


RECOVERY OF DEBTS. 


87. An eightieth part [of the prineipal] is the monthly interest, 
when a pledge has been delivered ; otherwise it may be in the direct 
order of the classes, two, three, four, or five® [per cent] 

88. [Borrowers] who travel through forests [should pay] ten, 
and those who traverse the ocean twenty, in the hundred ;? or all should 
pay what they agree to among all classes 

89. The utmost [increase a creditor can lawfuly exact from his 

80 debtor consists], in the case of female beasts of thar progeny; in the 
case of fluids, of their eight-fold; in the case of cloth, corn, and gold, 
of their four-fold, three-fold, and two-fold [respectively]. 


? See above p. 4, 1. 27 ; Vir. 1. 12, p. 2 

3 Vij. explains this last general class of void contracts, to be contracts hetween a 
master and a pupil, hnshand and wife, the father and son, and the master and servant. 
Vij. says that this text discourages transactions between the aforesaid persons, hnt 
does not probibit them entirely. 

3 See ahove p. 120,1. 95. 

* See above p. 120, 1. 27. Vij. gives the word dharet’ the sense of giving, in order to 

40 hring the present text into conformity with one of Vasishtha and another of Mann. — 
nn (ch. viii., v. 40) says the sin of the robbers, and this seems more reasonable. 
* See above p. 102, 1. 35. 7 See above p. 103, 1. 4 
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40. [A creditor] recovering an acknowledged debt will not be liable 
to the blame of the king; fand] if the debtor shonld complain to the 
king, he should be fined and made to pay the debt.! 


41. A debtor shall be made to pay his creditors in the order of loans, 
after discharging [those of] a Bráhmana, and afterwards of the king.? 

42. The king shall make the debtor pay to him ten in the hundred 
of the awarded [claim], and the successful creditor to pay five in the 
hundred.5 

48. A disabled [debtor] of an inferior class* should be made to 
work for [the payment of] his debts; a disabled Bráhmans,5 however, 10 
should be made to pay gradually, according to his ability.9 

44. When a creditor does not receive back a loan tendered, it will 
from that time carry no interest if deposited with a third person.’ 

45. When the head of a family is either dead or gone to a remote 
country, his heirs should pay that debt which may have been incnrred 
for the family by undivided members 

46. A woman need not pay the debts of her husband or son; nor 
the father, those of his son ; nor the husband, those of his wife ; nnless 
contracted on acconnt of the family. 

47. The son shall not pay the paternal [debts] contracted for 20 
wines, lust, and gambling, or due on account of the unpaid [portion] 
of a fine or a toll, or [on account of] an idle promise.? 

48. Among herdsmen, vintners, dancers, washermen, and hunters, 
the hnsband shall pay the debts of his wife; because his livelihood 
depends upon her.!? 

49. A woman shall pay the debts agreed to by her, or contracted 
by her jointly with the hnsband or by herself alone; she shall pay no 
other debts.!! 

50. When the father is abroad, dead, or immersed in anfficultios, 
his debt, proved by witnesses, if disputed, should be paid by the son 30 
and grandson.!? 


३ See ahove p. 110, 1. 21; Vir. 1. 108, p. 

3 See above p. 111,1. 14. Nripati, says Vij., means a Kshatriya ; Vir. 1. 105, p. 1 

* See ahove p. 211, 1. 1 ; Vir. 1. 111, p. 1 

* Vij. says the same rule applies in the case of a disahled dehtor of the same class 

5 Illustrative of one of a higher class, according.to Vij 

* See ahove p. 110, 1. 17 ; Vir. 1. 104, p. 2 

7 See above p. 103, 1. 35; Vir. 1. 94, p. 1 

* See ahove p. 114, 1. 29 ; Vir.1. 109, p. 1. Vij. says that whoever the person that 
incurs deht, those dehts, if for the support of the family, should he paid hy thetaker of 40 
the heritage. 

* See above p. 113,1. 3; Vir. 1, 106, p. 1 

19 See ahove p. 114, 1. 34; Vir. 1. 109, p. 2. 

71 See above p. 114, 1. 37; Vir. 1. 109, p. 2. 

32 See ahove p. 112, 1. 16; Vir. 1. 105, p. 2 
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51. He who has received the estate or the wife [of the deceased] 
should be made to pay bis debts, or failing either, the son who has 
not received an inheritance. In the case of a sonless [deceased] 
those who take the heritage [should be made to pay]. l 


_52. It is declared that among brothers, husband and wife, and 
father and son, there can be no relations of suretyship, lending, or be- 
ing witnesses for each other, before partition. £ 


‘58. Suretyship is ordained for appearance, for trust, ana for pay- 
ment.5 Sureties [alone] are in the first two cases to be held responsible 
10 in [the event of] a default; and in the last case, their sons also.* 


54. Where a man standing as a surety for the appearance or honesty 
of &nother, dies, the sons of the former may not answer [his liabilities] 
in the case of a surety for repayment [of a debt]; the sons shall pay. 


55. When there are more sureties than one, they shall pay the debt 
proportionately. But when they are bound severally, the payment shall 
be made [by any one of them], as the creditor pleases.® 


56.. When a surety has been made to pay publicly a debt to the 
creditor, the debtor shall be forced to repay double the sum to the 
surety. . 

90 57. Progeny in the case of female beasts; three-fold in the case vf 
corn ; four-fold in the case of cloth ; and eight-fold in the case of liquids 
[are allowed to a surety who has paid the debt on account of the prin- 
cipal debtor. ] 

58. A pledge not redeemed until the principal is doubled, is 
forfeited. That with a term of redemption fixed is lost on the expiry of 
that term ; [but] a usufructuary pledge is never forfeited.” 

' 59. There shall be no interest if a pledge for custody be used, or 
a pledge for use be damaged. [A pledge] spoiled, or destroyed, unless 
by the act of God or the king, shall be made good [by the creditor].® 


80 2 ‘ AnanydéSrita dravya’ :—this is explained hy Vij. to mean he who has not got 
the anydérita dravya (wealth in the possession of another such as the father, tne mother, 
&oc.) ; in other words, a son who has not received any assets from his indebted father. 
For further comment see above p. 147, 1. 39, and p. 113, 1. 13 ; and Vir. 1. 106, p. 2 

3. See above p. 75, 1. 29; Vír. 1, 18, p 

3 See ahove p. 157, 1. 20; Vir. 1. 99, p. 2; Kam. ; Vya. M £ 

* Vij. says that sons are not liable in the first two cases; and sons’ sons in the last 

5 See above p. 108, 1. 17; Vir. 1. 101, p. 1; Kam. and Vya. M. Vij. adds on the 
authority of Kátyáyana that a joint and several liability of suretyship is converted into 
ajoint liability on the death of the surety, so as to make the son of that gurety liable 

40 to the extent of his father’s share in the deht. 

5 See ahove p. 108, 1. 30 

7. See above p. 106, 1. 14 ; Vír. 1. 97, p. 1; and Kam. 

8 Vij. says the pledge is to he restored hy means of an equivalent in money. See 
, above, p. 105, lines 10 and 17 ; Vir. 1. 95, p. 1; and Kam. 
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60. Acceptance of the pledge is [requisite] for the completion of the 
contract [ofpawn]. Ifitbe lost (even) when carefully kept, another must 
be substituted, or the creditor must receive the amount dne to him.! 

61. A debtor shall be compelled to pay with interest a debt con- 
tracted on a charitra (friendly) pledge; and to pay twofold a debt con- - 
tracted on a chattel delivered as an earnest.? 

62—63. The pledge shall be restored to the debtor offering to redeem 
it, on pain of the creditor not doing so being deemed a thief. In the 
absence of the creditor, the debtor may pay the debt to his kinsmen, 

-and take back his pledge [62], 10 

Or. appraising it at its value at the time, may let it remain with the 
creditor, without interest.5 [On the other hand], when the debtor is 
not at hand, [the creditor] may seil the pledge in the presence of 
witnesses. [63.] 

64. Whenever a debt under mortgage has become doubled by 
interest, then the pledge shall be returned, after double the principal 
has been received out of the produce.* 


DEPOSIT. e 

65. That wealth is [said to constitute] a sealed deposit, which kept 
in a box is delivered into the hand ofanother, without being described. 20 
It is to be returned in the very condition [in which it was entrnsted]. , 

66. That which has been removed by [an act of] the king, or God, 
or thieves, shall not be caused to be restored. [Where] the loss [of 
‘a deposit occurs] after [it is] asked [to be returned], and [it is] not 
retnrned, [the depositary] should be compelled to make good [to the 
depositor the loss], and should be fined [a sum of money] equal to [the 
price of] the deposit. 

67. [The bailee] making his living without anthority [by the nse 
of the deposit] shall be punished, and made to pay it with interest. 
With regard to [things] borrowed, or entrusted [by the borrower 30 


2 See above p. 105, 1.36; Vir. 1. 96, p. 1; Kam. and Vya. M. 

3 Vij. explains the word charitra-bandhaka and satyankárain two ways. Charitra- 
bandhaka is either a transaction of pledge upon honor, where the pledgee or the pledger 
advances or borrows respectively more than the value of the pledge, or a transaction where 
the religious merit of the pledger is the security pledged. Similarly. satyankdra is 
either a condition whereby the forfeiture of the pledge is expressly saved under all 
circumstances; or earnest money. This verse mentions those cases where a pledge 
is not forfeited even when the furthest limit of interest is reached. See above p. 106, 
1. 25, ; Vir. 1. 98, p. 1; Kam. 

3 See above p. 107, 1. 1; Vir. 1. 78, p. 2; Kam. and Vya. M. 40 

* See above p. 107, 1. 14; Vir. 1, 99, p. 1; Kam.-and Vya. M. . 

5- See above p. 116, 1. 22 ; Vir. 1. 112, p. 1; and Kam.- 

० See above p. 116, 1. 10 ; Vir. 1. 112, p. 2; Kam. and Vya M. 
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te ‘another person to he returned to the own wt handed met Lto a de- 
pendent without the master’s knowledge,/ or deposité [with the 
owner personally], the same law obtains 


WLLNESSES. - 

68—69. Men devoted to religious austerities, charitable men, men 
sprung from high families, truthful men, men devoted. to 1 ligious ob- 
servances, men straightforward, men blessed with sons, and men pos- 
sessed of great wealth, [68] 

{Are competent] witnesses, provided they are not less than three, 
and are devoted to the performance of rites prescribed in the Vedas and 
Smritis, of the same caste ० the same class ; [failing these], all witnesses 
of any caste or class are mentioned for any other caste or class.! [69.] 

70—71. A woman, an infant, an old man, a gambler, an intoxicated 
person, a person possessed by an evil spirit, an infamous person, a 
performer on the stage, an infidel, a forger, a deformed person, [70] 

One degraded from caste, a friend, one interested in the subject 
matter of a suit, a partner, an enemy, a thief, a ferocious person, one 
known to be a liar, an outcaste, and the like are inadmissible wit- 
nesses.? [71.] 

72. With the consent of both parties, even one person becomes 
[sufficient as] a witness, if he be proficient in the duties laid down in 
the Srutis and Smritis. In adultery, theft, assaults and a Séhasa (a 
heinous offence), any person may be a witness.* 

78. The witnesses should be informed, in the presence of the plain- 
tiff and the defendant, of the worlds to which makers of sins and great 
sins are destined. l 

74. He who gives false evidence shall [after death] go to all those 
regions to which incendiaries and the murderers of women and children 
are destined. 

75. Know that the merit of all your actions in hundreds of previous 
existences will all belong to bim whom you will falsely defeat. 

76. A person not giving evidence should be made to pay, by the 
king, the whole debt, together with a tenths: addgd thereto, on the 
forty-sixth day 

77. "That basest of human beings, who, though. acquainted [with 
the case], does not offer himself as a witness, is, point of sin and 
[liability to] punishment, equal to false witnesses, 


1 See above p. 24, 1 .24. $ See above p. 24,4. 28; Vir. 1. 47, p. 2 
3 See above p. 23, 1. 28 i * See above p: 25,.1. 18, 


5 According to Vij., this goes to the king ; the rest to the creditor. 
* See above p. 29, 1. 16 ; Vir. 1. 54, p. 2. 
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78. If the evidence be contradictory, the testimony of the majority 


. prevails; if the witnesses be equally divided, the testimony of the virtu- 


ous; and if the virtuous are [equally] divided, the testimony of the 


. most virtuous is to be admitted.? 


79. He, whose witnesses depose to the truth of the plaint, must suc- 
ceed. Sure defeat will be his, whose witnesses contradict his plaint. 

80. Even after evidence has been given by witnesses, if more trust- 
worthy witnesses, or double the number of witnesses ‘first examined, de- 
pose contrary to what they have done, the first witnesses become false.? 

81. The suborner as well the [false] witnesses should be separately 10 
fined double the amount in dispute. It is said that a Bráhmana 
[under similar circumstances] ought to be banished. 

82. He who having been called upon to bear testimony, conceals it : 
under the influence of passion, should be fined eight-fold; if a Bráh- 
mana, he should be expelled.5 

88. Where men of the four classes would be liable to suffer capital 
punishment, [if truth were spoken], there indeed a witness may 
speak untruth. For the purification from that offence, an oblation of 
rice should be presented to goddess Sarasvati by the twice-born.* ` 


WRITINGS. 90 

84—85. Whatever contract is entered into by mutual consent, there 
should be a writing [made about it] attested by witnesses, headed 
with the name of the creditor, [84] 

And giving the year, the month, the fortnight, the day [of the month], 
the names, tribes, and families of the parties, their scholastic titles, the 
names of their fathers, &c.? [85.] 

86. When the terms ofa contract are written down, the debtor 
should sign his name with his own hand, adding ‘ whatis written above 
has the assent of me, son of such a one.’® 

87. The witnesses should sign, with their fathers’ names before 39 
[their own] thus :—‘ Here I, so andso, am a witness. These witnesses 
should be even.’ 

88. Then, at the end, the person who wrote the document should 
write ‘at the request of both parties, this is written by me so and su, 
son of such and such.’8 


1 See above p. 29,1. 10. 3 See above p. 29, 1. 36. 

3 See above p. 29, 1. 25; Vir. 1. 57, p. 2. 

* See above p. 30, 1. 4; Vir. 1. 58, p. 2. 5 See above p. 18, 1, 16. 

5 See above p. 18, 1, 26. 7 See above p. 18, 1, 28. 

5 See above p. 18, 1. 30. 40 
az : 


10 


20: 


80 


40 
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7:80. A writing in one's own hand, though. without witnesses, is de- 
clared to be evidence, provided it be not caused by force or frand.! 

90. A debt evidenced bya writing is binding only on three genera- ` 
tions. A pledge can be enjoyed as long as the debt is not returned. 

91. Ifa document is in another country, if it is unintelligible, if it 
is lost, effaced or stolen ; likewise if it is torn, burnt, or cut asnnder, 
[the kiug] should cause another to be made.? 

92. The correctness of a disputed or doubtful writing may be esta- 
blished by [comparing it with] something written [by the party writing] 
with his own hand and the like; [also] by presumption, by confronta- 
tion [of parties], by direct proof, by marks, by previous connection, by 
a [probability of] title, and by inference j 

93. The debtor shall write the sums paid by him [at several times] 
on the back of the document; or the creditor shall give an acknowledg- 
ment in his own hand.* 

94. Having paid the debt, the writing should be cansed to be torn, 
or another should be made for acquittance. The debt which has wit- 
nesses [for its security] should be returned in the presence of the 
witnesses. 


ORDEALS. 


95. Here the ordeals for clearance [from an accusation] are the 
balance, the fire, water, poison, and the &osa (drinking the water in which 
an idol has been washed) [These are to be resorted to] in the case of 
important disputes, and when the plaintiff has agreed to abide [by the 


„result of the ordeal in respect of the relief or the fine]. 


96. Or, if both the parties like, the other [7.e., the plaintiff] may 
undergo an ordeal; while the defendant should submit to the penalty 
[in case the canse of the plaintiff be proved to be just]. Ina case of 
high treason, and in the case of a sin [of the first degree], a party should 
[be allowed to] perform an ordeal, even though the other party be not 
willing to submit to the penalty, [if his cause be proved unjust]. 

97. Having snmmoned [the party willing to undergo an ordeal] 
who has bathed with his clothes on, and has fasted [on the day pre- 
vious]; the chief jnstice should at sunrise cause him to undergo [any 
one of] the ordeals, in the presence of the king and Bréhmanas. 

98. [An ordeal by means of] a balance is [to be resorted to in the 
case] of women, children, the old, the blind, the lame, Bráhmanas, 


1 See above p. 18, 1. 12. 3 See above p. 20, 1. 1; Vir. 1. 61, p. 2.. 
3 See above p. 20, 1. 12. 

* See above p. 111, 1. 24 ; Vir. 1. 110, p. 1; Vya. M. 

$ See above p. 18, 1. 5. 
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and the diseased. [An ordeal by means of] fire or water is [to be 
‘resorted in the case of Kshatriyas and Vaisyas respectively]. In the 
case of a Sidra, [an ordeal by means of] poison weighing seven barley 
cornsis to be resorted to 

99. Neither [an ordeal by means of] a plough, nor [one by means 
of] poison, nor [one by means of] a balance, shonld be resorted to, where 
the subject matter of the suit is valued at less than.a thousand panas 
But at all times, in the case of offences affecting the king, andin the case 
of sins of the first degree, [the plaintiff or the defendant, as the case 
may be] should undergo an ordeal, (with his mind and body] pure 10 

100—102. When men, versed in holding a balance, have seated the 
defendant therein, weighed him against an equal weight, marked a line, 
and caused him to descend, [100] 

He should invoke the balance thus: ‘ oh balance, thou whom gods 
created in former times, art the abode of truth. Therefore, oh aus- 
picious [balance], speak the truth. Free me from suspicion. [101.] 

‘Oh mother, if I have committed a sin, then carry me down. If-I 
am pure, carry.me upwards. (102.] 

108. When the party submitting himself to an ordeal has rubbed 
his hands with barley corns, they should be marked; and then 20 
seven leaves of Aévattha' should be placed on them; and then they 
should be tied wi. as many rounds [viz., seven] of thread [for each 
leaf]. 

104. Oh purifying fire, thou pervadest the innermost parts of all 
things; in my hand, tell thou the truth, like a witness who has marked 
whether there is virtue or sin in me. 

105. After he has said so, a smooth red-hot lump of iron, weighing 
fifty Palas, should be placed in both of his hands. 

106. Having taken that, he should walk slowly seven Mandalas 
without swerving [from the line marking the Mandalas]. A Mandala 80 
should be known to be acircle with a diameter of sixteen fingers. The 
same should be the distance between each Mandala. 

107. After he has thrown away the fire, and rubbed [his hands] with 
rice, if he is [found] unburnt, he should be acquitted. If the ball falls 
down [in the course of his walking over the Mandalas], or if a doubt 
arises, he should carry the ball again. 

108. Having invoked water with the couplet, Satyena mábhiraksha - 
tvam Varuna (oh thou Varuna, protect me for justice’s sake), the- 
accused should enter the water, catching hold of the thighs of a man 
standing in water naveldeop : 40 


3 Ficus Religiosa. 
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«1109. Then forthwith, after the arrival of the [first runner stationed 
at the starting point], the other runner will run [towards the starting 
point] with the arrow ; and if [when he has reached the place], he sees 
[the accused] under water, then the accused will be considered pure.! 

110. * Oh poison, thou art a son of Brahmá. Thou art appointed 
to ascertain just causes. Protect me from this charge. If my canse 
be just, be nectar to me 

111. Having said so, he should swallow the poison called Sdraga 
produced on the Himálaya mountains. He who can digestit without 

10 [feeling] convulsions, should be declared pure. 

112. Having worshipped the stern deities, he should collect tne 
water in which they were bathed. The chief justice having cited 
[Toya tvam práninám pránas (oh water, thou art the life of all beings)] 
should make [the accused] drink three handfuls of that water. 

118. There is no doubt but that he js pure on whom no frightful 
calamity by the act of God or of the king falls within fourteen days (from 
the time of his taking oath).? 


PARTITION OF HERITAGE. 
114. Ifthe father makes a partition, he may separate his sons [from 
20 himself] at his pleasure, giving the eldest the best share; or all may 
be equal shares? [Colebrooke, ch. i., s. ii., 1] 
115. If he make the allotments equal,* his wives,’ to whom no 


2 In other words, the accused should he ahlo to he under water until the distance 
of an arrowshot is run over and hack by two swift men. 
? See above p. 30, 1. 31. l 
3 See ahove page 40, 1. 31. The ‘ Eastern lawyers,’ quoted in the Viramitrodaya, (1. 172, 
p. 1.) take the expression ‘ at his pleasure’ in the above verse as giving the father 
absolute power in making such a partition. But Vij. opposes such an interpretation, 
and considers that even the limited power of unequal distribution, spoken of in the 
80 second half of the verse, namely, * the giving the eldest the best share,’ is exerciseahle in 
the case of self-acquired property only (see ch. i., 1. 51, p. 1). Madhava, Kamalakara, 
Nilakantha and the Viramitrodaya agree with Vij. Jímútaváhana departs from this 
interpretation (see above p. 41, 1. 29), hut his view is refuted hy Balambhatta, and even 
by his own commentator Sríkrishna "Tarkálankára (see Jim. p. ~3). Apararka, 
Sülapáni and Suhodhiní follow Vij 
* The language of the text, as well as the opening words of Vij.’s gloss, seem to shew 
that a share was allowed to the mother, only in the case of equal distribution; and: 
Aparárka and Váchaspatimiára (p. 127) have actually so interpreted this verse. But 
this is in a measure modified hy Vij. stating further on, that even in the case of 
40 an unequal distribution among sons, the father’s wives do get a share. The Vir. in 
sumining Up Vij.’s gloss says that under no circumstances is there to be an unequal 
distribution among the father's wives (1. 172, p. 1). The Mayükha agrces with Vij. 
(see ahove p. 43, 1. 17). 
: * Balambhatta ineludes among the term wives even childless wives; hecause the 
term used is in the plural—patnyah. 
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Stridhana has been given by the husband or the father-in-láw,! must 
be mado partakers of equal portions? [ Colebrooke, c. i., s. ii., 8]. 


116. The separation of one able [to earn wealth], and not desiring 

[a share]? may be effected by giving him a trifle.^ A partition made by 

the father among sons separated with greater or smaller shares, if just, 
. is pronounced valid’ [Colebrooke, ch. i., s. ii., 11, 18]. 


1 The husband and the father-in-law are mentioned only as instances of a class of 

those from whom Stridhana is obtained (see Vir. 1. 173, p. 1.) Vij. adds that in the case 
of those wives of the father who have received Stridhana, so much is to be allowed as will 
make np their property equal to the son's share. Colebrooke says that the authority 10 
relied on by Vij. for this position, (viz. ch. ii.. v. 148.) ‘relates to a different subject? 
(p. 379). The Vir. seems to be aware of this, and distinctly statesthat the text, which 
primarily relates to the gift to be made to a superseded wife, is by analogy here made 
applicable to all wives at the time of partition in order to leave no case unprovided 
for (see 1. 173, p. 2). 

3 ** Partakers of equal portions”: —Colebrooke translates the word samaméikch by par- 
takers of life portions. Colebrooke's rendering seems inaccurate, and would indicate that; 
according to his reading, the father’s wife comes in, not as a sharcr, but as one whose 
maintenance should be provided for at the time of partition. And indeed this view is 
maintained by Srikara (referred to by Vij. at ch. ii., 1. 58, p. 2), and the Smritichandrika, 20 
who say that a mother takesa share when the property is small, and maintenance only 
when it is large. Vij. (ch. ii., 1. 53, p. 2) aud Kamalakara distinctly oppose this view, 
and maintain ber position as a sharer. 

Balamhhatta adds that this text does not authorize the allotment of a separate share 
to the wife by the father during his lifetime, that being opposed to the Hárita's text— 
जायापत्योर्विभागो न विद्वते (there shall be no division between a husbend and wife). The 
Vir. considers that there is no objection to such an allotment, as it is to be considered 
in the light of pritidána (an affectionate gift) (see 1. 174, p. 1). 

Vachaspatimisra says that this text refers to self-acquired property, and Vij. and 
others agree with this by implication (sce above p. 43, 1. 17). 30 


3 * Not desiring [a share]" :—The word anihaménasya (of one not desiring [a 
share]) has been made by Apararka to include a son, who, though capable of earning 
wealth, refrcins from work throngh evil motives. 

* * A trifle” :—Vij. says the trifle is to be given to preclude the descendants of the so 
separated co-parcener from impngning the division (see above p. 43, 1. 8,and p. 44, 1. 4). 

Aparárka on the strength of a text of Mann (ch. ix., v. 207) observes, that separa- 
tion with the gift ofa trifle here spoken of holds in the case of wealth earned by 
brothers when united, and does not relate fo the wealth of the father, which must in all 
eases he equally divided 

5 Sulapani, and to some extent Aparárka, give the latter hemistich a somewhat 40 
literal construction, and say that sons can in no case dispute a division effected by the 
father, however inequitable it may be. 

Jim. specifies the circumstances under which an nnequal division might be permit- 
ted, and holds that where these do uot exist, the division is void (see pp. 89 and 90). 

Vij. observes that nnequal division shall stand only if it is conformable to the precepts 
of law ; but if otherwise, it shall be set aside. The Vir. (1. 173, p. 1) and the Mayükha 
(see above p. 43, 1. 10) agree with Vij., the former adding that this text is directory only, 

It must he noted that this uneqnal division is possible only in the case of the father’s 
self-acqnired property. Madhava and Jim. lay this down distinctly in couucxion with 
this text, and the same couclusiou follows from the statemeuts of the other authors made 50) 
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t3117. After the death of the parents,’ the sous should divide equally 
their wealth ud debt. Tho daughters share the residue of their mother’s 
property after [the payment of her] debts,’ and the issue? succeed in 
thoir default [Colebrooke, ch. i., s. 1ii., 1, 8, and 12]. 


118. Whatever else is self-acquired, apart from/and without detri- 
ment to the parental estate,* as a friendly or a nuptial present, does 
not belong to the co-heirs [Colebrooke, ch. i., s. iv., 1]. 


elsewhere. The Vir. (1. 174, p. 2), Kamalákars and Madhava quote the following text of 
Apastamba (जीवत्पुत्रेश्यी दायं विभजेत्सम॑म्‌। : Translation :—The heritage should be equally 
10 divided among living sons.) which holds that unequal division is prohibited. Vij. says 


the same thing in connection with the next verse (No. 117), which relates to partition 
after the fatber’s death. 


1 “ After the death of the parents” :—[Sce above p. 44, 1. 10. and p. 96, 1. 34.] 
Jim. says the death of both the parents is a comlition precedent for a partition among 
brothers (see p. 97); but the Vir. (l. 170, p. 1) controverts this position, holding that 
children succeed to the wealth of their parents severally when they die. 


a “ After [the payment of her] debts? :—Vij. says that danghters succeed to the wealth 
of their mother, but have no responsibility for her debts. So, where the mother’s 
property falls short of, or is equal to her debts, it goes to the sons who have to pay 

20 the debts (ch. ii., 1. 49, p. 2). 


3 “ The issue" :—Vij. says the issue bere meant is the issue of the mother. Kama- 
lÁkara has concluded from this statement of Vij. that he gives the sons the right to 
sneceed to their mother in the absence of daughters, to the exclusiou of the daughters’ 
danghters and daughters’ sons. But in so doing, Kamalakara has evidently overlooked 
Vii.’s gloss on v. 145, where the sons are postponcd to daughters’ daughters and 
daughters’ sons. 


Aparárka makes the term * issuc’ to be ‘issue of the daughter’; but this difference 
is immaterial, inasmuch as he and Vij. ultimately agree in respect to the order of 
succession. : : 


30 a (p. 131) and Vách. (p. 143) apply this latter hemistich to Yautaka- (nuptial 
` gitt). 

* “ Without detriment to the parental estate” :—Vij. considers this clause as quati- 
fying the four kinds of gains declared impartible in the latter hemistich of this verse 
and in the following verse. The result is that Vij. considers the above enumeration 
of the ways of acquiring self-acquired property as exhaustive, so as to make all other 
gains not covered by this and the following verses as partible, although they may have 
been acquired without detriment to the parental wealth. Ile gives as an example the 
gains by pratigraha (acceptance). 


Aparárka opposes this construction, and holds the first hemistich to stand as a com- 
40 prehensive and independent class of impartible properties, distinct from the four classes 
that follow in the latter part of his and the whole of the following verse. 


Jimütaváhana considers these and all the other texts of Smriti-writers on this subject 
as only explanatory of the general rule contained in the first bemistich, and concludes 
that whatever is gaiued without detriment to the family property is impartible (sce 
p. 181). 


The Vir. (1. 220, p. 2) and the Mayükha (sec-above p. 67, 1. 5) agree with Vij. 
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119. [Similarly] he, who recovers hereditary property! once takea 
away, May not give [to or sharc it with] his co-heir ; as ::lso what has 
been gained by learning [Colebrooke, ch. i., s. iv., 1]. 

120. In cases where the common stock undergoes au incrense,? an 
equal division is ordained. Among sons by different fathers,* the 
allotment of shares is according to the fathers [Colebrooke, ch. i., s. iv., 
30, and s. v.; 1] 

121. The ownership of both father and son is the same in land, a 
corody,5 or wealth® received from the grandfather? [Colebrooke ch. 
1., 8. v., 8]. 

1 ** Recovers hereditary. property” :—To this Kamalákara and Aparérka add ‘with 
the consent of the co-heirs.’ In tbe case of hereditary property recovered withont 
the consent of co-heirs, the recoverer has only a right to one-fourth in addition to his 
legitimate share, in accordance with the text of Sankha quoted iu the Mayükha (sce 
ahove p. 67, 1. 12) 

2 * Where the common stock undergoes an increase ;"—Vij. gives agriculture and ` 
trade as instances. 

3 “ An equal division is ordained":;— Sülapáni says that an equal division is here 
specifically ordained ; for, in a partnership with a common stock, the difference in the 
gains of each individual memher is not to he taken into account at the time of partition. 20 

Vij. observes that this text is intended to he ar exception to the text of Vasishtha, i 
which allows two shares to the acquirer, and which is cited in the Mayúkha (see above 
p. 68, 1. 28). 

+ “Among sons by different fathers”:—The Vir. (l. 177, p. 1) and Bálambhatta 
adopt the reading prarátapityikáņám (of those whose fathers are dead) 

* 4 eorody” :—V£;. explains nibandha (corody) as meaning allowances of a certain 
quantity or number of things such as betel-leaves or hetel. The Vir. (l. 175, p. 2) 
and Sálapáni follow Vij 

According to Apararka, it means money allowances. 

० * Wealth” :—The original word is dravya, which is explained hy Vij. to he gold, 30 
silver, &c. Madhava understands the term in its literal sense, and wonld apply it to 
all moveahle as well as immoveable property. It is not quite clear why a word of 
such general import as dravya (matter) should have been here used co-ordinately with 
its species, 

Jímütaváhana (p. 52) understands the term in the sense of dvipadas (hipeds), because 
of the companionship of immoveables and bipeds in a certain text of Naráda, which 
is quoted in the Mayükha at p. 34, l. 7: 

7 Vij. and the rest who hold a son's ownership to he co-eval with his hirth, put 
forward this text ss indicating the correctness of their theory. Jímütaváhana explains 
itas intended tosecure to the son of a deceased son, a share in the grandfather's pro- 4() 
perty which he otherwise would not have got (see p. 55). 

The Snbodhiní says that this text applies in the case of a grandson whose father was 
united with the grandfather, and is dead. 

The Vir. (1. 175, p. 2) ohserves that the equal ownership of the father and the son is 
specifically declared hy this text, to show that in wealth of the kinds herein mentioned, 
the son is not dependent on the will of the father for partition; and that the father, 
when effecting a division of his own accord, cannot reserve two shares for himself, as he 
ean in the case of self-acquired property (see ahove p. 42, 1. 16) 

The Mayükha takes the word * grandfather’ as illustrative of the great-grandfather uo 
well (see above p. 33, 1. 4) 50 
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122. When [after the sons, &c.] have become separated, a son is 
born of a wifc of the same class,’ he becomes a partaker of a share ;? 
or his allotment shonld be made out of the visible> estate, corrected 
by [the necessary adjustment of] profit or loss* [Colebrooke, ch. i., 8 
vi., 1, 8]. 


123. 'The wealth which is given to one by parents, belongs to 
him alone. When sons divide after the death of the father, the 


1 “A son born of a wife of the same class? :—Vij. adds that in the case of a son 
born of a wife of a dissimilar class, succession is governed by the author's verse 125 (see 
10 below p. 218). 


2 ** Partaker of a share” :—Vij. makes this clear by saying that the son horn after 
partition succeeds to the father’s wealth, to the exclusion of the separated brothers 
गाल splits np this verse into two parts, and applies the first hemistich to a son born 
after partition while his father is alive; and the latter to a son who was conceived but 
not born at the time of the partition, whieh took place after the death of the father. 


Aparirka agrees with Vij. 
Sulapini, Kamalakara, and Vachaspatimisra (p. 146) regard the whole text as appli- 
cable to the latter of the two cases stated by Vij. 


Jim. is opposed to this construction [sce pp. 205, 206}. Tle considers this text 
20 applicable to the sucestral property in the hands of separated brothers. 

3 “ Visible estate” :—Vij. explains the term dyisya (visible) as meaning the wealth 
received by the brothers at the time of partition. 

Vach., following Halayndha, holds that, owing to the use of the word vá (or) 
the share of the son born after partition is to be made np out of the property in the 
hands of the separated brothers, both visible and conccaled, according as the subsequ- 
ently born brother is worthy or unworthy respectively (sce p. 146). 

The Vir. (l. 183, p. 1) refutes this construction, and upholds that of Vij. 

“Jim., as explained by his commentator Srikrishna, says that the term ‘visible’ is 
nsed to exclude that portion of the property which may have been already expended 

30 (pp. 205 aud 206) 

* ** Profit or loss ":—The words used arc Aya and Vyaya, which are explained to be 
accretion to the heritage and expenditure on accouut of the payment of the father’s 
debts respectively. 

The Vir. (1. 181, p. 1) limits the expenditure to legitimate charges on the family in- 
heritance, such as the payment of ancestral debts, the initiation of the uninitiated 
brothers, and the marriages of the unmarried daughters. 

The Subodhini considers that a deduction of the expenditure incurred by a separated 
brother on acconnt of the maintenance of his family should also be made. This does 
not seem to be satisfactory. 

40 Vij. adds that the same rele holds with regard to a son conceived before bnt born 
after partition to the wife of a brother, in the case of a partition amongst brothers 

5 “ Belongs to him alone" :—The Vir. amplifies this by saying that any gift within 
due bonnds made by the father to his separated sons out of affection is not to be 
disputed by the son born after partitiou ; and that the same role applies in the case of 
affectionate gifts by the father to his-sons before partition. These gifts are to be consi- 

dered as the peculiar property of sons, and, as snch, impartible (1, 221. p. 1). 
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mother! should also recoive an cqual share? [Colcbrooke, ch. 1., 8. vi., 
18, and 8 vii., 1]. : ü 


124. Uninitinted5 sisters should have their ceremonies performed 
by those brothers who huve already been initiated, giving them a 
quarter* of one's own shares [Colebrooke, ch. i., s. vii. 8, 5]. 


2 ८ The mother” : —Vij. considers the term wati here used as standing for father’s 
wives generally; so as infereutially to include a stcp-motlier in the list of sharers 

Madina, Madhava, Apararka, Sülapini and Dálnubha*ta consider the terra mata 
as illustrative of all those who come in as sliarcrs under a text of V yása — असुतास्तु 
पिठ: qr. समानाः प्रकीतिता: | पितामद्यञ् सर्वास्ता मादृतृल्याः प्रफीतिताः 11 Translation:— 
‘The souless wives of the father are declared equal sharers, and so are all paternal 
grandmothers declared equal to the mother (See above Maytkha, p. 44, 1. 22.) 

The Vir, respectfully differs. from the above interpretation of Vij., and bolds that 
though the disticetiou between childless and child-bearing wives is not to be made iu 
the case of n partition by the father during his lifetime, yet when the division takes 
pliec after the father's death, it is the janani (child-bearing mother) alone who is 
entitled to a share, while the barren step-mother obtains maintenance only (see 1. 179, 
pp. 1.2.) It further states that its exposition as above given is iu conformity witb the 
usage of the learned. 

Jim. (p. 170) and Kamalikara agree with the Vir, The Mayükha (see above p. 44, 
1, 14) seems to disapprove of the wide interpretation put upon the word maté, though 
he inthe end agrees with Vij. iu giving to the step-motber a sbare ou tbe strength 
of the above-quoted text of Vyasa, 

a “dn equal share”:—The allotment of a share in this case to the mother, says 
Kamalakara, is au express contradiction of the theory of those who hold the mother 
untitled to maintenance only at the time of partition among sons, And it is consonant 
with the practice which gencrally obtained up .o within the last twenty years, It is 
still the rule iu all old families in the country, to reserve a share to the mother at such 
partitions 


3 ८ Cininitiated ”:—The initiation of femas now consists in their marriage in 3 


accordance with usage, and Mann ch. ii, v, 67, But it appears that; at one time 
apanayana as distinct from marriage was allowed to females. 

+A quarter of the share which ske would have got if she had been a son.—Vij- 
DAnesvara. 

Vach. (p. 134), mentioning the Ratuikara as approving of his interpretation, 
holds on the authority of the following text of Vishnu—" अनूढाना त कन्यांनां स्ववित्तानुरू- 
पेण संस्कारं mu. Translation :—“ The [marriage] ceremony of tbe unmarried 
daughters should be performed according to his wealth ;" that the word quarter is 
here used not in its plain sense, but simply to enjoin the allowauce of as much as will 
suffice for the marriages of sisters. 

Bülapáni, the Swriti-Chandrika, Bhàrueli, a commentator ou Manu (Mit, ch. ii. 
1. 53, p. 1) and Jim (p. 1155 agree with Vacl, 

Vij. (eh. ii, 1. 52, p. 2) aud the Vir, (l. 179, p. 2) notice this interpretation, aud reject it. 

The Maytkha (sce above p. 49. 1, 4) and Kam. follow Vij. 

Apararka and Medhatithi in his comment on a similar verse of Mauu (ch. ix., v. 118), 
also observe to the same effcet. 

5 « Own share’:—Vij. says the use of the word anéa shows that the daughter is 
a sharer as a matter of right in a partition after the death of the father. The Vir, 
(1, 180, p. 2) as usual follows Vij. here. 

Jim. cousiders this text as intended only to declare the obligation of brothers to 
get their sisters married ; so that it gives uo right to the sisters to enforce a gift of 


ba 
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; 125. The sons of a Br&éhmana [by a Br&éhmanf, Kshatriya, Vaisyé, 
or Sudrá wife,] get four, three, two, or one shares respectively; those 
born to a Kshatriya, three shares, two, or one respectively; and those 

* born to a Vaisya [of a Vaisya or Sidra wife,] two shares or one respec- 
tively! [Colebrooke, ch. i., s. viii., 1]. 


126. The settled rulo is, that co-heirs should again divide,? in 

` equal shares,? that wealth. which being concealed by one (co-heir) from 
another is discovered after partition [ Colebrooke, ch. i., s. ix., 1]. 

127. A son, begotten by a sonless man, having permission to that 

10 effect, on the wife of another, will be the rightful heir [to the proper- 

ties] of, and the giver of the funeral cake to, both [the real and the 

reputed father]* [Colebrooke, ch. i., s. x., 1]. 
128. [1] The Aurasa son is he who is procreated on the lawfully 
wedded wife ;? [2] equal to him is the son of an appointed daughter, or the 


that share (p. 114). Aparárka is led to the same conclusion hy the following Vedic text 
cited hy Baudhayana, viz., तस्मात्‌ खियो निरिन्द्रिया अदायादा: (Taittiriya Samhita, kinda 
vi., adhydya v., and Anuváka vii., sce p. 667, vol. I. Taittirfya Samhit& of the Black 


Yajur Veda). Sáyana's comment on the textis " तस्माछेके faa: सामर्थ्यरहिता अपत्येष दाय- 
भाजो न gafa.” ~The above text would accordingly be rendered thus :— Therefore women 
20 being weak, are unfit for heritage. 

This Velie text is noticed by the Vir. under his healing of stridhana (l. 220, p. 1), 
where he says the general proposition enunciated thereby is limited by the express mention 
of certain females as sharers. The same reasoning woul apply in the present case. 

2 Vij. adds that the rule herein laid down does not apply to land acquired hy prati- 
graha (acceptance) [ch. ii., 1, 53, pp. 1, 2 

Comp. Manu ch. ix., vv. 151—183. Marriages witb women of a dissimilar class have 
been prohibited in this Kali age (sec the Nirnayasiudhu, parichchhede ii., first part, 1. 
62, p. 1, where the following text from Bribat Narada is cited :-द्विजानामसवणोसु कन्यासू- 
पयमस्तथा which means ‘so also the marriage of a dvija (twice-horn) with a maiden of a 

30 dissimilar class [is probibitco]).’ This text of YAjiiavalkya has therefore no application 
now. Sec Mayükhn above p. 46, 1. 17. 

$ “ Divide” :—By the use of the plnral verb vibhajeran (they should divide), says Vij., 
it is meant that the detected common property should he divided among all the co- 
heirs, and not ouly among those who concealed and those who detected it. 

3 * Equul shares?:—Vij. says an unequal division is hereby forbidden. The Vir. 
adds (1. 220, p. 1) that on uo accouut is the co-heir who concealed the effects disabled 
from getting un equal share. Maytikha (see ahove p. 72, 1. 16) 

* Vij. considers this kind of dryámushyáyana son fit for recognition only when the 
mother was betrothed, hnt not married. But as this observance, technically called 

40 Niyoga, is prohibited in the Kali age (see the Nirnayasindhu parichchheda iii., first 
half 1. 62, pp. 1 and 2), any further comment on the text would he out of place. 

5 Vij. says tic aurasa must be the son of a wife of the same class. Vách. observes 
to the same effect (p. 149). Lalambhatta and Sulapani agreeing with Vij. support this 
interpretation by tbe followiug text of Baudháyaná :--सवर्णायां संस्कृतायां स्वयमृत्पादितमोरस 
विद्यात्‌, Trauslation :—Le who is begotten on the properly wedded wife of an eqnal class 
should be known as aurasa. But the Vir. (l. 184, p. 2) does not subscribe to this 
statement of Vij., and points ont its inconsistency with Vij.’s inclusion of Murdkdvusihta 
among the aurasa further un (scc^eli, 7., 1.57, p. 1). ] 
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appointed daughter herself; [3] Kshetraja (the son of the wife) is 
one begotten on a wife bya Sagotra (kinsman) of her hnsband or by 
another [Colebrooke, c. i., s. xi., 1]. 

129. [4] One, secretly produced in the house, is declared a son of 
hidden origin ; [5]a damsel's child is one born of an unmarried daughter ; 
he is considered a son of his maternal grandsire? (Colebrooke, ch. i., 
8. xi., 1]. , 

130. [6] A child, begotton on a woman whose [first] marriage has 
or has not been consummated, is called the son of a Punarbhù (a twice- 
married woman). [7] He, whom his father or mother” give (in adop- 10 
tion), is dattaka (a son given) [Colcbrooke, ch. i., s. xi., 1]. 

181. [8] A son bought is onc sold by them [his parents]; [9] a 
kritrima or self-made son is ono adopted by the man himself; [10] 
one who gives himself is a Svayandatta or self-given son; [11] a son 
produced in the womb (bcforo marriage) is a Sahodhaja ‘son of a 
woman who was pregnant at marriago)* [Colcbrooke, ch. i., s. xi., 1]. 

132. [12] He who, having been forcsaken by his parents, is taken for 
adoption, is Apaviddha (a deserted son) [Colcbrooke ch. i., 8. xi., 1]. 

Of these sons, each, in the absence of the preceding, is a giver of 


the funeral cake [to], and the inheritor of a share [of the property of 2( 
the father]. 


138. This law is propounded by mein regard to sons. equal by 
class.’ A son begotten ona dási? bya Sidra becomes even the par- 


2 The word is putrikd-putra, which is capable of two interpretations, viz., the son 
of the daughter, and the daughter regarded as a son. Both these meanings are given 
to the word here, in conformity with the text of Vasis&ha cited in the Maydkha at 
p. 49,1. 83. See Maytikha above p. 49, 1. 14. 

9 See Mayükha above, p. 49; 1. 17. 

* Vij. and Aparárka say that when the hushand is abroad, or dead, his previous . 
permission to give in adoption is requisite to make the adoption valid. The Vir. holds aC 
that no such express permission is necessary (sce l. 188,p 2). The Dattaka Chandriká 
(p. 51)is at one with the Vir.; while the Dattaka Mimamsa dissents (see p. 2). 
Mayükhz, see above p. 19, 1. 20. : 

£ Mayükha (sce above p. 49, 1. 23). 5 See Mayükha ahove p. 49, 1. 28. 

* [As none hut the aurasa and the adopted sons are allowed in this age (see ahove 
p. 50, 1. 7), I have not thought it necessary to give full explanations of the remaining 
ten kinds of sons defined above.] : 

Vij. (ch. ti. 1. 56, p. 1) notices the discrepancy between Yijfiavalkys on the one hand, 
and Manu and Vasishtha on the other, the latter dividing the twelve kinds of sons into 
two classes of six each, and declaring onc of those classes as disqualified to inherit. Vij. 4¢ 
gets rid of this difference hy stating that those texts apply only when the deceased is 
other than the father, such as a sapinda or a samánodaka of the deceased. Madhava 
agrees with Vij. 

1 The Mayükha on the strength of this hemistich says the adopted son should always 
he one from the same class (see ahove p. 51, 1. 19).. 

3 As to waz a Dási is sec the texts cited jn the case of Rahi v. Govindd walad ` 
Teja—l. L.k I. Bow., p. £7. 
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iakor'of a share by [tho fathor’s} choice. [Colebrooko, ch. i., s. xi., 16 
and e. xii., 1] l 

134. After the death of the father, the brothers should make him a 
half-sharer. An illegitimate son of a Sidra, if brotherless, can take thc 
whole, unless there is a son to [any of] the daughters [of the Sadra}? 
[Colebrooke, ch. i., s. xii., 1]. 

185—136. The wife,? daughters,” both parents,* brothers, and 


1 This text is a sequel of the latter hemistich of the last verse 
The last quarter is literally rendered in the above translation But inasmmch as à 
10 daughter precedes her son, Vij. says a Südra'sson by a Diist is postponed to a danghte: 
as well as a danghier’s son. Mádbava and the Vir. (1. 192, p. 2) agree 

Vij. infers from a share being allowed here to the son of a Diss in the case of 
Südra alone, that snch a son in the ease of the twice-born will under no ciremustances 
be entitled to a share. 

It should be premised that Vij., the Vir. (1. 199, p. 2), the Mayukha (sce above p. 76 
1. 35), Madhava, Kamalakara, and in some respects Vaehaspztimisra (p. 152) hold these 
verses applicable to the succession of a divided, not reunited and sonless male who may 
be deceased, or degra:led, or have entered into the fourth order. Jim (pp. 289, 240), 

- Apararka and Sülapári give the texts their plain meaning, and hold that whether the 
0 dceensed be divided or undivided, bis next beir ix his widow if he leave no male issue. 

The wife should be chaste before she is entitled ton share (see Vij. eh. ii, l. 59, 
p. l, and the Mayükha p. 77,1. 7 above). As the word nsed is patni (a lawfaliy wedded 
wife), the Vir. says wives married according to any ef the four last forms are exchyded 
by those married according to any of the approved forms (see 1. 193, p. 3). 

` Another question. that frequently arises in connection with the succession of the 
widow is as to who succeed on her death, whether her heirs or the heirs of the husband. 
The Vir. (1. 194, p. 1) quoting Katyayana’s ४९४६:-०अपुत्रा शयनं ya: पालयन्ती गरौ स्छिता भु- 
ञ्जीतामरणात्क्षान्ता दायादा SANA: ॥ which means " the sonless [widow] preserving the 
bed of her husband, staying with elders, shonld enjoy [her husband's property] np to 
१0 death: afterwards the heirs should get (the property J." and explaining the term dig idus 
to be the heirs of the husband in an undivided family, holds that succession to a widow’s 
property inherited from ber husband takes place in. reference to her deceased bnsband 
and not to her. 

The only restriction on a widow’s enjoyment of her husband's property seems to he 
in respect of gifts to actors, dancers, and the like (Vir. 1. 195, p. 1). 

Dhárcávnra holds that in the case of a widow, the right of snecession arises from her use 
in continning the line; so that a widow without issue is entitled to maintenance only 
This is refuted by Vij., (ch. ii. 1. 57, p. 2), the Vir. (1. 196, p. 3), Apararka, and Médhava 

Asto the qnestion whctber subsequent inchastity will operate to divest an estate 

40 already vested, the Vír., when speaking of disqualitications for inbcritanee, says (ace 
1. 221. p. 2) that after an estate is once vested in an individnal, no subsequent dis- 
ability will divest it; and tbat this mle applies ns well to females as to males. 

? Vij. thus gives the order of succession among daughters, first tbe maiden, then 
the unendowed married. and afterwards the endowed married daughter; in accordance 
with a text of Gantawa :-स्रीधरन इहितृणामभत्तानामप्रतिष्ठितानां चेति. Translation :— 
Stridhana belongs to the nnmarried, and to the married, among the latter first to the 
nnendowed and afterwards to the endowed 

Jím.'s order of succession among dizughters is first the unmarried, then danghters 
with sons, then a married danghter who may have issnc. Barren and widowed 

१0 danzhtefs are thus excluded (p. 271). 
Duaregvara, Devasváuin and Devadata. quoted in the Vir. at 1. 204, p. 2. hold that 
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likewise their sons,’ gotrajas* (gentiles) ; bandhus* (cognates) ; a pupil 
and a fellow student —[185] 
the mention of the daughter in this text is merely declaratory of her right to succeed, 
and not indicative of her rank in succession; so that she succeeds in preference to 
her mother owing to her being ranked among sons. Vij. (ch. ii. 1. 59, p. 2) and the 
Vir. (1. 204, p. 2) refute this view, holding that the daughter or the daughter's son. 
who is included in the category of sons, is not any daughter and ar-y daughter's son, hut 
only such daughter or such daughter's son has heen appointed hy an agreement. 

After the word duhitara^ (daughters) in the above text occurs the particles chaiva 
(also), to give some sense to which Vij. introduces here the daughter's son in conformity 10 
with a text of Vishnu :-अपुत्रपौजसन्ताने दौहित्रा धनमामयः | पूवेषां तु स्वधाकारे पौत्रा दौहिचका 
HAT: || Translation :—“ The wealth of him who bas neither sons nor grandsons, goes to 
daughter's sons ; for the daughter's sons are reckoned as son's sonsin regard to the 
performance of their éráddhas." Compare Manu ch. ix., v. 136. 

Aparárka, SGlapini and Váchaspatimiéra do not give the daughter's son a place 
here. 

* Vij. places the mother before the father in succession. 

Vách. (p. 153) and Kamalákara agrec with Vij. Jím. (p. 285), Aparárka and the 
Mayükha (see above p. 80, 1. 1) differ, and place the father before the mother. 

The Vir. notes the approval of the latter view hy the Smriti-Chandrik&, Madanaratna, 20 
Kalpataru, Ratnákara and Pórijáta (see 1. 206 p. 2). It may he noted here that 
Vishuu’s text, which the Mayükha relies on for refuting Vij., is quoted hy Vách. (see 
p. 151) as placing the mother hefore the father. The commentator of Jím.. however, 
notes this reading as adopted hy the Ratnákara, a work often quoted hy Váchaspati- 
migra, and pronounces it to he incorrect (p. 288) ; so also does the Vir. (1. 206, p. 2). 

The Vir. quotes Srikara’s opinion that the parents succeed together, and 1efutes it 
(1. 206, p. 1). The Vír., seeing the consensus of authority against the preference given 
to the mother, and yet unwilling to abandon Vij., strikes a middle course, and says 
that the father or tlic mother will have preference according to their individual merits or 
their service to the deceased son (1. 207. p. 1). 30 

861६01 says that the parents precede the brother only if the wealth of the deceased 
was inherited hy him from the father, grandfather, or the like, but that in respect of 
self-acquired property, the brother sets the parents aside according to the following 
text of Devala :--ततो दायमपुत्रस्य विभजेरन्‌ सहोदराः। तुल्या दुहितरो वापि भ्रियमाणः पितापि ar ॥ 


. Translation :—Afterwards, the heritage of the sonless will he partaken hy the uterine 
brothers. The daughters are also equally entitled ; and if the father is alive, he also. 
See Vách. quoting the Ratnákara to the same effect (p. 155). 

5 Vij. says the uterine brothers come in hefore half-hrothers. 

The Maytkha (see above p. 80) and Aparárka do not hold the half-brothers to he on 
a par with uterine brothers; the former relegating them to the class of Gotraja 40 
Sapindas, where they share equally with the grandfather. 

1 The above note with regard to brothers applies mutatis mutandis to b.other’s sons. 

3 The pitámahi (the father’s mother) heads tae list of gotrajas according to Vij. 
Vách. (p. 153) wonld bring her in at the end of gotrajas. 

The Mayükha (p.81,1. 25 above) then brings in the sister, and Balambhatta the 
daughter-in-law after the grandmother. 

3 Aparárka takes hy the term Bandhus only those who are termed Aimabandhu, and 
excludes the Pifribandhu and Mátribandhu. Vij. and the rest consider them as tech- 
nical Bandhus, who succeed in the order mentioned hy Baudháyana. — 

4 
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.. Of these, on failure of the preceding, the next following in order is 
heir to the estate of one who has departed for heaven, leaving no putra.’ 
This rule extends to all [males whether belonging or not to the four}* 
classes. [186.] [Colebrooke, ch. ii., s. i-, 2.] 


187. [The heirs] who take the wealth of a Vénaprastha (a hermit),. 
ofa Yati (an ascetic), and a Brahmachárin (a student), are iu their 
order,5 the preceptor, the virtuous pupil, and one who is a supposed 
brother and belonging to the same order [Colebrooke, c. ii., s. viii., 1]. 


188. A reunited co-heir* [takes the wealth] of a reunited co-heir 
10 [and] a uterine brother [that] of a uterine brother. [The re- 
united brother] shal! give up the wealth of the deceased to one born 
[of his body], or [failing one such] shall retain it. [Colebrooke, ch. ii., 

४. ix., 1.] 


"Between the Bandhus and the pupil, the Vir. (1. 209, p. 2) introduces the mother's 
hrother and the like, holding the term Bandhus not to he restricted to the technical 
Bandhus. 

3 The word putra in this verse stands for son, son's son, son's son's son (see Vir. 
1. 198 p. 2 line 7 and Bálamhhatta). 

3 The portion within the brackets is supplied from the Mitákshará and the Suhodhini, 

20 s Vij., Vach. (p. 156), and Jim. (p. 338) state that the order of the heirs is inverse 
to the order given in the above text. Madana, on the authority of a text of Vishnu, 
quoted in the Mayükha at p. 84, and Sülapáni apparently are opposed to this view. 

The Vir. (1. 210, p. 1) and the Mayükha (p. 83, l. 36 ahove), and Kamalákara are 
‘nentral, and only notice the conflicting interpretations. 

Aparárka has given an entirely different construction which would imply that to any 
one of those mentioned in the first hemistich dying, those mentioned in the latter 
succeed, in the order stated therein. 

, * Vij. detines a reunited co-heir to he one who having heen separated is again 
united ; and in virtue of a text of Brihaspati holds this reunion to be possihle only in 

90 the case ofa father, brother ora father'shrother. The text is as follows :--विभक्तो यः पुनः 


पित्रा रात्रा वैकत्र संस्थितः | पितृच्येणाथवा प्रीत्या स तस्सेस्रष्ट उच्यते || Translation :—He who 
being once separated, dwells again through affection with his father, brother, or 
paternal uncle, is said to he reunited with him. (Sse ahove p. 84, 1. 24.) 
Jim. (p. 343), Aparárka, and Sulapani lay down the law to the same effect. 
Vachaspatimisra (p. 157), quoting this opinion as that of the Prakása, refutes it, 
holding that reunion is possible with any one from whom division is possible. 
The Mayükha (p. 84, 1. 31 ahove), Kamalákara, Mádhava and the Vir. (1. 169, 
p. D) agree with Vách. 
Jim. (p.313) and Aparárka aud Vách. (p. 157) do not consider this text as an exceptiun 
40 to vv. 135, 136, as Vij. (ch. ii. 1. 61, p. 1), the Mayükha (p. 85, 1. 36), the Vir. (1. 210, 
d p. 2), Kam. and Madhav do: holding that this applies in the case of the hrother's 
succession. The result of this difference is that according to Jim. and Aparárka the 
wife, the daughter, and the father are not excluded hy even a reunited hrother; 
while Vij. and the rest would give preference to a hrother over the widow in a reunited 
family as in an undivided one. 
The Mayükha (p. 86, 1. 11 shove) differs from Vij. only in considering that this text 
does not refer toa souless deceased as vv. 135 and 136 do. Its object in so doing isto 
provide for the case where some sons are reunited and others are not. 
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139. One born of a ditferent mother, if reunited, may take thc 
wealth ; but one born of a different mother and not reunited [cannot 
take]; buta uteriue brother, even if not reunited, should obtain the 
wealth, and one born of a different mother, even if reunited, shall not 
take alone! [Colebrooke, ch. ii., s. ix., 7]. 


140. An impotent person, an outcastc and his issuc, ono lame, a 
mad man, an idiot, a blind man, and [a person] afflicted with an incur- 
able disease are [persons] not entitled to a share; and are to be main- 
tained? [Colebrooke, ch. ii, s. x., 1]. 

141. But their blameless sons, whether legitimate, or kshetraja 10 
(the offspring by a kinsman) are entitled to inherit. Their daughters 
should be maintained until they are provided with husbands [Colcbrooko, 
ch. ii., s. x., 9, 12] 


142. Their childless wives conducting themsclves aright, should also 
be supported; but if they arc unchaste, they should be expelled, and 
similarly those who are perverse* [Colebrooke ch. ii., s. x., 14]. 


143. What was given [to a woman? by the father, the mother, tho 
husband, or a brother, or received [by her] at the nuptial firc, or 


1 Vij. says that the relationship of a uterine brother and zeunion are equally potent 
grounds to snpport the claim to succession in the case of a reunited deceased. 20 


Sálapáni notices snother r2ading in the second quarter, which unlike Vij. would 
give preference to a aure-united uterine brother over eveu a re-united half-brother. 
The Vir. notices this reading witn disapprovel (1. 212, p. 2) 

For the interpretation of the Mayáxlia sce above, p. 87, 1. 17 

3 Vij. (ek. ii, 1. 61, p. 2) adds to the list giver here one who has entered into tlic 
third or fourth order, an cuenty of his father, one who has committed svcondary siu, a 
deaf, or a dumb person, aud oue with a defective lib. 

He further says (eh. ii. 1. 62, p. 1) that the above disabilities operate as disqualifi- 
entious, only if they exist prior to the division. If one so excluded should happen to 
be cured of the defects after partition, he would be entitled to his proper share in the 30 
same manuer as a son boru after partition. 

The Vír. concurs i» this view (1. 221, p. 2). 

Sálapáni explains the term jada to be oue who is indifferent to religious observances; 
und andha (blind) to be one born blind, For Nilikautlia’s view, sec above p. 99, 1. 18. 

$ Vij. says the aurasa and kshetraja sons are specifically mentioned to exclude the 
other kinds of sous. 

As to the opinion of the Maydklia, sce above p. 102, lines 4 to 15. 

* Vij. draws a distinction between su nuchaste and a refractory woman, both of whom 
wre to be banished from the house; and he adds that the former is further to be 
denied waintguauce ; not so the latter. For the Mayüklia, sce above p. 1.02, 1. 9. 40 

3 Vij. eousiders this enumeration not as exhaustive but only us illustrative. Apa- 
rarka, Jím. (p. 123), Mádliava, Maydkhu (see above p. 91, 1. 47) and the Vir. (l. 214. 
p. 1) agree 
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presented on her supersession (Adhydvahanika), and the like! is deno- 
- minated woman's property [Colebrooke, ch. ii., s. xi., 1]. 

; 144. That which is given [to the bride] by her bandhus? (kinsman), 
Sulka (the money taken as price by the parents of the bride), 
anvadheyaka (that which is conferred on the bride by the family of the 
bridegroom after the marriage ceremony),—these her kinsmen (bén- 
dhus) take if she die without. issue (Colebrooke, ch. ii., s. xi, 6, 8]. 

145. The property of a childless woman married in the Bráhma or 
any other [of the four approved forms of] marriage* goes to lier hus- 
10 band; in the remaining [four forms of marriage], it goes to her parents. 
But if she leave issue,? it will go to her daughters? [Colebrooke, ch. ii. 

s. ii., 10]. 


2 Vij. (ch. ii. 1. 62, p. 1) says that owing to the use of the word ádya (the like) here, 
the word stridhana is here used in its literal sense of ‘ the wealth of a woman’; so that 
wealth, whether inherited or obtained in any other legitimate manner, is stridhana. 
Aparirks; Madhava, Kamalákara, and the Vir (1. 214, p. 2) are of the same opinion. 

"The Mayükha (p. 97,1. 11 above) differs, holding that property gained hy a woman 
from the stated individuals only, and in the specified manner, is stridhana, which is thua 
nsed in a technical sense. 

20 Colebrooke renders the word ddya into “any other [separate] acquisition," for which 
there seems to be no authority; indeed, her separate acquisition in some instances, i. e. 
property gained hy exercising mechanical arts, is expressly declared to he subject to 
the hushand’s power (see above p. 93, 1. 20). 

2 Vij. understands hy the term Bandhu here the technical Bandhus (ch. ii.1. 62, p. 2), 

Aparárka understands it in the general sense of a relation, such as the father’s hro- 
ther, &c. 

Jim. (p. 148) says it stands for the parents. 

3 Vij. ssysthatthe Bandhavas here noted are those that are mentioned in the next 
verse. Apararka coincides with Vij. f 

30 Jim. (p. 148) takes the word to he synonymous with brothers. Kamalékara agrees 
with Jim. 

See Mayükha ahove p. 97, 1. 31. 

* The Vir. (1. 219, p. 1) interprets the words Brahmadishs as an atadgunasamvijiána 
Bahuvrihi, so as to make the succession mentioned in this hemistich applicable to five 
forms of marriage, including the Gandharva.—This is done in conformity with a text of 
Manu (chix., v. 196):-तराह्देवार्षगान्धर्वभ्राजापत्येषु यद्धनम्‌। अप्रजायामतीतायां rats तदिष्यते t 
Jim. (9. 145) agrees with this, hut applies this text to wealth got hy a woman at the time 
of marriage on the authority of Visvarupa. Kamalakara notices the above text of 
Manu, and explains the difference by stating that a gift hy the father alone at the 

40 .Gandhdrva marriage follows the rule relating to the approved forms. Apararka holding 
Manu and Yáj. as here irreconcileahle, makes the succession iu the case of the approved 
forms optionally applicable to the Gándharva marriage. 

5 * Her parents” :—The word is pitrigámi, and all agree in holding that the mother 
has precedence over the father in this case. See Mayükha shove p 97, L 34. 

6 * 188४2 :—This refers to marriages of all forms alike. So say Vij. and Aparárka. 

* ४ Daughters” :—The word is duhitrinóm, which Vij. constmes into daughter's 
daughters ; for, says he, the case of daughters is already provided for hy v. 117. 

Jim. (p. 139 ) is opposed to this interpretation, as he considers that it is the sons who 
sieceed in the absence of the daughters, and not the daughters’ progeny. 

50  Apardrka agrees with Jim., while the Vir. sides with Vij. (1. 219, p. 2). 
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146. Ifa man, after having given his daughter, takes her [back],! 
he should be punished and compelled to pay the expenses, together 
with interest. If she die [after betrothal], the gifts may be taken [back] 
by the bridegroom, after the expenses on both sides have been 
deducted [Colebrooke, ch. ii., s. xi., 26, 29]. 

147. A husband? is not liable, unless he be willing? to make good 
the property of his wife taken [by him]-in a famine or for the perform- 
ance of religious duties, or during illness, or while under restraint5 
[Colebrooke, ch. ii., s. xi, 31]. 

148. To a superseded wife, [the husband] should give a sum equal 10 
[to the expenses of the marriage]* by which she has beeu superseded 
provided no sirdihan (woman's property) had been bestowed on ber; 
but if [any has been] assigned, ardham (half) [only] should be allotted 
[Colebrooke, ch. ii., s. xi., 84]. 

149. On denial of partition, the fact of the division may be estab- 
lished by [the testimony of] kinsmen,? relatives,’ witnesses, documents, 
and houses or fields separately held [Colebrooke, ch. ii., a. xii., 1]. 


BOUNDARY DISPUTES. 


150—151. Ina dispute about the boundary of a field, all the neigh- 
bours, old men, and others, all the herdsmen,. neighbouring cultivators, 20 
and foresters [150], 


2 Vij. says this text refers to a maiden betrothed. He who having agreed to give his 
daughter in marriage recedes from that promise, is to be punished only if he so receded 
wantonly without any justifying cause (sce Mayükha above p. 99, 1. 4). 

2 54 husband” :—Vij. says that any one other than a husband appropriating a 
woman’s property under any circumstances shall be compelled to restore it. Sce 
Mayükha above p. 94. 1. 35. 

3 6 Under restraint" :—The word is sampratirodhake, which Vij., the Vir (1. 216, 
p. Land Apararks join in explaining as restraint pnt upon a person by the king 
& ülapáni considers the restraint to be one put upon a person by his creditor 30 

Vách. (p. 141) construes the word as an adjective qualifying vyadhau (in disease), so 
23 to mean a disense thaf. confines a man to his house or bed. 

* Vij. says the superseded wife should obtain as much as is bestowed on the second 
wife. 

5 Vij. takes the word ard&am here not as meaning exactly onc half, but as a fraction 
generally. 

See Mayükha above p. 92, 1. 26. 

* ** Kinsmen ” :—The word is jñňáti, which means, uccording to Jim. (p. 359), the 
sapindas, and according to Bálambhatta an unconnected person of the same caste. 

1 6 Relatives” :— The word is Bandhu. Vij. says it means the technical Bandhus, 40 
According to Bálambhatta it means the brothers in addition to the other Bandhus. 

Jim. (p. 359) considers that the order of eligible witnesses is here indicated. See 

. Mayükha p. 73, 1. 10. 
ez 


226 


i Should determine the boundary by observing the following marks, 
such as rising of the ground, charcoals, corn-husks, trees, water em- 
bankments, ant-hills, slopes, bones or heaps of stones. [151] 


182. Sámanias (men of the neighbouring villages), or of that in 
which the disputed ground is situated, equal in number [from each 
village], being ‘either four, eight, or ten, having put on a garland of 
red flowers end a red dress, and taking some earth [on their heads] 
shall point out the true boundary.? 


158. If they tell lies, the king ought to punish each of them with the 
10 middling penalty. In default of persons knowing, or of the aforesaid 
marks [of a boundary], the king should determine the boundary.’ 


154. It should be known that this procedure will apply, in the case 
ofa garden, a warehouse,* s village, a watering place, a pleasure 
garden, a house, a gutter [between two houses for] carrying rain-water, 


and the like. 


155. For destroying boundary marks [of lands], for encroaching 
beyond the boundaries of lands, and for usurping lands, the fine is the 
lowest, the highest, and the middling {respectively].5 


156. An embankment producing benefit should not be prohibited 

20 [by the owner of the field] where the inconvenience is slight, and 

[similarly] a well which occupies but little space, and supplies abund- 
ance of water.® 


157. If a man, without giving notice to the owner, set up an 
embankment round his [the owner's] field, the enjoyment of its profits 
is [the right] of the owner, or on failure of him, that of the king.’ 


158. He who [having undertaken to cultivate a field] does not do 
so himself, or through another, after having broken it by a ploughshare, 
should be compelled to pay [an equivalent of] the produce [obtainable] 
from the cultivation of the land ; and the land should be allowed to be 

90 cultivated by another 


> Compare Manu ch. viii., vv. 246—252. 
3 See above p. 134, 1. 16, Manu ch. viii., v. 256, the Vir. 1. 140, p. 1. 
* See Mayükha ahove p. 135, 1. 12; Vir. 1. 149, p. 2. 


* The word is (yatanam, which Vij. interprets as a storing place for straw, &c. and 
Aparárka as a temple. 


5 See Mayükha ahove p. 136, 1. 20 ê See Mayükha above p. 137, 1. 1. 
7 Sce Mayükha above p. 136, 1. 32. 


5 Mann ch. viii., vv. 245—966, corresponds with the present heading of houndary 
disputes 
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THE MASTER AND THE HERDSMAN 


159. [The owner of] she-buffalo doing damage to corn shall be 
fined eight máshas! [for each animal]; that of a cow, half of that; and 
that of a goat or sheep, a half of that [again]. 

160. [Again] for cattle eating and lying down in the field, the fine is 
double the [one] mentioned [above]. The fine is equal in the case of 
lands where grass or fuel is stored ; and the fine for an ass or a camel 
is the same as that for a she-buffalo.? 

161. As much corn as may be destroyed, shall be paid to the 
owner of the field; the herdsman shall be scourged, but the owner of 10 
the cattle incurs the fine already declared. 3 

162. A herdsman is not guilty of an offence [if the cattle under 
his care], without any intention [on his part], [browse the crop stand- 
ing] in a field [situated] by the side of a road, or a village pastnre 
ground. [But] if the cattle be wilfully allowed to trespass, he should 
be punished as a thief.* 

168. A seed-bull, beasts let loose [with a brand, in honour of the 
dead], beasts jnsi delivered, straggling beasts and others, beasts which 
have no herdsmen, beasts distressed by [the acts of] God or king—all 
these should be released. 20 

164. In the evening, a herdsman should return the beasts [to their 
respective owners] in the same condition in which they were entrusted 
to him]. A paid [herdsman] should be compelled to make goed the 
beasts lost or killed by his negligence. 

165. When injury is done [to animals] by the fault of the herdsman, 
the fine ordained for him is twelve panas and a half, and he should 
restore the thing [?. e. the animal] to the owner.’ 

166. [A piece of land can be set apart as a] pasture-gronnd, either 
by the will of the villagers or by the authority of the king. A twice-born 
can take grass, fuel, or flowers from any place as if they wero his own. 80 

167. A space should be left between one village and another village 
[measuring] one hundred Dhanush [or 400 cubits] in extent; measuring 
two hundred Dhanush around a country town, and four hundred 
Dhanush about a city. 


1 Vij. says the mdsha here ir a twentieth part of a copper pana. The rule here laid 
down applies in the ease of animals doing damage without the owner's knowledge. 
The fine is heavier in the case of damage with knowledge (see Mayakha p. 133, 1. 19). 

3 The fine here mentioned is for each trespassing animal: Vij. See above 
p. 133, 1. 29. 

3 See aljove p. 193, 1. 25. 

* This refers to an unfenced field or pasture. 

* See above p. 132, 1, 25. 

5 See Mayükha p. 133,1. 8. Compare with this section Manu ch. viii., vv. 229—944. 
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“SALE WITHOUT OWNERSHIP. . 


: 168. A man can obtain [the possession of] his property sold by 
 snother. The buyer would be blameworthy if he bought it secretly. 
[He would be treated as a thief] ifhe bought it from a suspicious 
character, or in secret, or for an inadequate price, or at an unusual hour. 


169. Having come by a thing lost or stolen, the owner should get 
the purchaser apptehended. In cases of inconvenience, owing to 
the distance [of officers] or [the want] of time, he shall apprehend [the 
purchaser] himself, and’ make him over [to the proper anthorities].! 


10 170. When the seller [of a stolen thing] is pointed out, [the buyer} 
` Should be discharged. The owner will obtain his thing, the king his 
fine, and the buyer his price, from him who sold it. 


171. Proof of a thing lost [or stolen] must be made [by the owner] 
by evidence of title or by possession; otherwise on failure of proof, he 
should pay the king a fine equal to a fifth part.* 


172. He, who receives from the hand of another a thing stclen or 
lost, should be fined ninety-six panas, unless he has previously in- 
formed the king of it. 


178. The owner of a thing lost or stolen which had been found by 


20 customs officers or watchmen, shall take it [if claimed | within one year, 
after which the king shall retain 1t.5 


174. The owner of stray animals must pay four panas, if the animal 
be of a species with single hoofs; five panas for human beiugs, two for 
every buffalo, camel, cow, or animal with cloven hoofs, but only a fourth 
for every goat or sheep.* 


RESUMPTION OF GIFT. 


175. Wivhout causing detriment to the family property [everything] 
7 may be given except a wife and son. Whena man has descendants 


1 Vij. notices and rejects another interpretation of this verse hy S-ikara; which says 
80 a purchaser being, made aware that his purchase was the lost or stolen property 
of another, should get the vendor apprehended. If that is impossible owing to the 
vendors having fled to a distant country, or having been dead, he should make over 
the purchased commodity to the owner. 
Aparárka and Šúlapáni and the Vir. (1. 116, p. 1) adopt Vij.'s interpretation 
Oi * Of the valne of the thing lost. See above p. 118, L 20 E 
^. 8 See above p. 119, 1. 30 
* See above p. 120,1. 19. Compare Manu ch viii, vv. 197—202, corresponding 
^ with this section. 
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he should not give away the whole ofhis property; nor [should he give 
away]a thing to one different from him to whom the promise was 
made 

176. An acceptance should be [made] openly ; particularly that of 
immoveable property. That which is promised should be given with- 
out fail. And that which is given should not be resumed. 


RESCISSION OF PURCHASE. 


177. The time allowed [to the vendee] for the examination of 
seeds, iron, beasts of burden, jewels, females, and milch beasts, is ten 
days, one day, five days, seven days, one month, three days, and a 10 
fortnight respectively 

178. Gold is not reduced by fire; silver loses two palas in the 
hundred; tin and lead eight; copper, five ; iron, ten.” 

179. In the case of woollen and cotton yarns, the increase is ten 
palas in the hundred ; [so] in [cloth of] middling quality five, and in 
[cloth of] fine quality three [palas].* 

180. A reduction ofa thirtieth part is allowed in embroidered cloths 
and cloths made of hair. There is neither an increase nor a decrease 
in the case of silken cloths or barks.5 

181. Where [a thing has] deteriorated, [the artizan] should certainly 20 
be compelled to give [compensation] which [men], versed [in the ° 
nature] of those objects, may declare [proper] upon ascertaining the 
[nature of] the place and the time, the use [of the disputed object] and 
[its] durability or non-durability.® 


\ 
BREACH OF A SERVICE-CONTRACT. 
182. One enslaved by force, and also one sold by robbers, are re- 
leased [from slavery]. [A slave] who has saved the life of his master 


[deserves to be liberated]. [A slave can regain his liberty] by paying 
the expenses of maintenance or by paying him a ransom. 


2 See Mayükha above p. 122, 1. 22. 80 

3 Vij. adds, if the recipient should in the meantime not have been degraded. Com- 
pare the corresponding verses of Manu ch. viti., vv. 212—214. . 

3 See above p. 117, 1. 19. * See above p. 117, 1. 24. 

5 See above p. 117, 1. 28. 

* See the corresponding verses in Manu ch. viii., vv. 222, 293. 

7 See above p. 127, 1. 7. : 

* Vij. says this applies in the case of a slave purchased, and there the amount of 
the ransom is the price originally paid with interest. 
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4:483. He. who having become a Sannyásin (an ascetic) falls from 
that order, shall become the slave of the king for life.’ Slavery is 
[lawful when the slave] is of an inferior class; not when he is of a 
higher class 

184. An apprentice, even when he has finished his mechanical 
education, should remain in his master’s house for the stipulated 
period, receiving his maintenance from the master; and giving him the 
proceeds of his skilled labour. ? 


TRANSGRESSION OF A COMPACT. 

10 185. A king, having built a house in his capital, and having lodged 
there on assemblage of Brahmanas versed in the three Vedas, and 
furnished with means of livelihood, should say to them—‘ Protect 
‘virtue.’ 

186. Customary law, as well as usages established by kings, should 
be carefully upheld, if not inconsistent with [the revealed] law. 

187. Him who embezzles the property of the Gana (a guild or a 
body), and him who violates their [established] usage, the king should 
banish from the realm after confiscating all his effects.* 

188. The command of such members of a community as give ont 

20 orders for the benefit of the [whole] body, should be obeyed by all. A 

; member of that community who acts contrary [to the aforesaid com- 
mand] should be compelled to pay the lowest fine 

189. A king should dismiss those who come to him for public busi- 
ness when they have done their work, after having worshipped them 
with gifts and honours. 

190. What one obtains when sent on the business of a community, 
he should make over [to the community]. If he does not give it of his 
own accord, he should be compelled to pay it eleven-fold. 

191. ` Men, versed in law, irreproachable, free from avarice, should 

80 be appointed to consider the business of a public body. What they 
say ought to be executed, when they issue commands for the benefit 

_ of the body |: 

199. The same law prevails in the case of Srenis, Naiyamas, Pá- 
Lhandins and Ganas. A king should preserve their peculiarities aud 
conserve their practices.? 


२ See Mayükha ahove p. 126, 1. 76. 
2 See the corresponding verses of Manu. ch. viii., vv. 410—42u. 
3 See Mayükha above p. 130, 1. 14. 
* See Mayükha above p. 130, 1. 27. Vij. and Aparárka say this punishment is laid 
40 down when the offence of misappropriation is of the most aggravated type. For 
offences of a lesser degree see Manu ch. viii., vv. 219, 220. 
5 See the corresponding verses in Manu ch. viii., vv. 218—221. 
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NON-PAYMENT OF WAGES. 

198. He, who, having received his wages, abandons the [under- 
taken] work, shall pay twice as much [to his master]; when no [wages 
are] received, [he] shall be made to pay [equal to the stipulated wages]. 
Servants should take care of the implements [of their work]. 

194. He, who, without settling the wages, employs another to work, 
should be compelled by the king to pay him a tenth part of the [profit 
arising from] trade, beasts, or grain.! 

195. He, who, by disregarding the time or the place, or in any other 
way, brings inadequate profits [to the master, shall be remunerated] 10 
according to the pleasure of the master. When more [than a fair 
return to the master is] secured, something over and above [the stipu- 
lated wages] should be given. 


196. When [an undertaken work] cannot be accomplished by 
both,? the wages shall be in proportion tothe work done. Where it is 
accomplished, the stipulated [amount shall be paid].? 

197. A utensil* destroyed by [a servant] bearing it, shall be made 
good, save in cases of [destruction by an acti} of God or the king. -He 
who raises obstacles at tlie auspicious moment of starting shall forfeit 
twice the amount of his wages. 20 

198. If he raises obstacles after setting out, [he shall forfeit] the 
seventh part of his wages; and the fourth part if he desert on the way 
[One abandoning his master] when only half way, shall be made to re- 
pay the whole [wages] ; so also [that master] who causes [the servant] 
to give up work,’ : 


GAMBLING AND PRIZH-FIGHTING. 


199. The keeper ofa gambling-housé shall take from a gambler 
five per cent. when the wager is a hundred [panas or upwards], and ten 
per cent. in other cases. 

200. Being well protected [by the king], he shaii give the pro- 30 
mised share [of his gains] to the king ; he shall recover the wager, and 
pay it to the winner, [and] being ever patient, [shall speak] the trath.@ 


2 ‘See Mayükha above p. 128, 1. 1. 

3 The word उभयोः (of both) is used as illustrative of two or more than two : Vij. 

3 This text applies where work has been undertaken by contract. Aparárka adds 
that it is immaterial to inquire how many labourers were employed 

* The word used is माण्ड, which is comprehensive, and will apply toa utensil as 
well as a weapon or an implement 

5 See Mayükha above p. 128, 1. 33. 5 See Mayükha above p. 129, 1. 1. 

7 Compare the corresponding verses in Manu ch. viii., vv. 214—218. 40 

5 Vij. says veracity is here cnjoined to inspire confidence into the minds of gamesters. 
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201. [Payment of] that which has been won publicly iu an assembly 
of gamesters in the presence of the master ofa gaming house, and when 
the king’s share has been paid, shall be enforced, but not otherwise.’ 


202. The superintendents and witnesses in [gaming] transactions 
. [Should be] gamblers themselves.. A man who plays with false dice, or: 
by deceit, shall be branded and banished by the king.? 


208. Gaming should be allowed under one supervision, as being a 
means? of detecting thieves 
This very law should be understood to apply in the case of Samáh- 
10 vaya [prize-fighting].* 


ABUSE. 


204. He, who, by true, untrue, or ironical [statements] ridicules 
persons wanting a limb, or an organ of sense, and the diseased, shall 


be fiued twelve and a half panas.’ 
205. Any one abusing another thus—'1 shall have criminal con- . 
nexion with thy sister or thy mother,’ shall be made by the king to 


pay a fine of twenty-five [punas].® 
206. [The fine for abuse] of inferior" [people] is half [of the next 
preceding fine, viz., 25 panas] ; and for abuse of others' wives or supe- 
20 riors, two-fold.9 [In all other cases, the amount of] fine is to be 
determined according to the superior or inferior varna (class) or játi 
(caste)? [of the abuser and the abused]. 
207. In cases of theabuse of one of a superior class, the fine is two-fold 
and three-fold [respectively ], and of oneofa lower class it is to be reduced 
in the ratio of one-half [according to the class of the abused]. 


2 See above p. 153, 1. 30. ^3 See above p. 154, 1. 4. 

3 ‘Because,’ says Vij., ‘ gamesters atc as a rule drawn from the class of thieves.* 

* See above p. 154, 1. 19. See tbe corresponding verses in Manu ch. ix., vv 
220—228 

5 See above p. 138, 1. 34. ® See ahove p. 138, 1. 26. 

7 In character or qualifications 8 Thatis, fifty panas 

° Vij. and Stlapani say that varna means the four classes, such as Bráhmanas, &c. ; 
and ját$ means a caste such as a miirdha vasikta, &c. 

10 Vij., interpreting this verse (which by itself is obscure) by the light of Manu's 
texts, says the first hemistich refers only to the case of a Brahmana abused by a 
Kshatriya or Vai$ya. The fine in the case of a Kshatriya being abused by a Vaidya 
ora Sudra, or in the case of a Vaisya by a Sidra, is to be determined by analogy 
The substance of the whole comment on this verse is :—A Kshatriya, a Vaisya, or a 
Sádra abusing a Bráhmana will be punished with a fine of 100 and 150 panas, and 

40 beating or mutilation respectively. A Vaidya or a Stidra abnsing a Kshatriya is fined 
100 and 150 panas respectively. A Sádra abusing a Vaisya is fined 100 panas. A 
Bráhmaya abusing a Kshatriya, a Vaigya or a Sidra shall be fined 50, 25, and 124 
punas respectively. A Kshatrira abusing a Vai$ya or a Sidra is fincd 50 and 25 
pañas respectively, Lastly, a Vaisya abusing a Sidra 1s fined 50 panas. 
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208. Let a fine to the amount of a hundred panas be inflicted for - 
abuse, threatening injury to the arm, neck, eyes, or thigh; and the half 
of it for like abuse to the foot, nose, ears, the hand, or the like.! 


209. If this [imprecatory threat] were uttered by a feeble person, he 
should be fined ten panas, but if by one able [to carry the threat into 
execution], he should be also required to give security for the safety 
of the person [threatened].? 


210. In the case of abuse [involving] degradation from caste, the 
fine is [that for a] middle sdhasa (offence); [in the case of abuse 
involving an accusation of] a secondary sin, [the abuser] shall be made 10 
to pay the fine for the lowest 8८786. 


211. The highest fine shall be for him who abuses a Bráhmana 
learned in the three Vedás, the king, or the gods.5 [In the case of 
abuse] of the caste or the Pága (community), [the fine] is [that for] 
the middle 8८७७७; and [in the case of that] of the village or the 
district, [the fine] is [that for] the lowest szhasa.* 


ASSAULT. 


212. In the case ofa beating to which there are no witnesses, the 
determination should be made by marks, circumstantial inferences,‘ 
popular report, and the like; lest the marks should be [entirely] 20 
counterfeited. 


213. A fine of ten panas is recorded [as] the punishment for 
throwing ashes, mud, or dust on a person; double that sum, for 
throwing at him filth, the heel or the spittle.’ 


214. This [holds, if an offence be committed] against one of the same 
[class]. But [if the offence be committed] against the wife of another . 
or against one of a higher class, [the fine shall be] doubled; if against 
one of an inferior class, half the fine ; if committed through aberration 
of the intellect, drunkenness, cr the like, no fine shall be inflicted.? 


215. The limb with which any one not himself a Bréhmana, gives 30 
pain toa Bréhmana, shall be cut off.. The lowest amercement is laid 
down, [if the limb or weapon is only] raised : and half of it, if the Bráh- 
mana is touched with the weapons.? 


१ See above p. 138, 1. 20. 3 See above p. 138, 1. 24. 
3 See above p. 138, 1. 99. 
* See the corresponding verses in Manu ch, viii., vv. 266—278. 
5 About the motive, &c. ? Vij. includes an ordeal. 
7 See above p. 139, 1. 15. ? See above p. 139, 1. 18. 
? See abc ve p. 140, 1. 20, 

da - 
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216. For holding up [threateningly] a hand or afoot, the punishment 
Shall be ten and twenty [panas] [respectively]. The middle scale of 
punishment is declared for all classes for mutual pointing of weapons.! ~ 


217. The [fine] of ten panas [shall be inflicted] for violent pulling 
of the foot, the hair, the clothes, or the hand [of another]; a hundred 
for violently pulling a man caused to be tied in his clothes, and tram- 
pling him under foot.? 


.218. The man who causes pain [to another] with a stick or the like, 
without shedding blood, shall be fined thirty-two panas; double that 
10 sum, if blood be shed.5 


219. The middle fine [shall be imposed] for breaking a hand, a foot, 
or a tooth for tearing the ears or the nose; for laying open a sore, and 
likewise for beating one till he is almost dead.* 

220. In the case of restraint in respect of motion, feeding or speak- 
ing ; and of injury to the eye and the like, ànd fracture of the neck, 
the arm, or the thigh, [the fine is that for] the middle sd/iasa. 


221. When several assault a single person, their fine [shall be] 
double [the fines} already mentioned. That which was taken during 
the scuffle shall be restored ; and a fine [of] twice (the amount shall 

20 be paid in addition]. 

222. Hewho [in an assault] inflicts a [bodily] injury, shall pay the 
expenses of cure, as well as thc fine that is laid down for the assault 
[committed]. 

223. He who strikes, perforates, breaks or demolishes a wall shall 
be made to pay five, ten, twenty panas, and [all these together? with] 
the expenses [of reconstruction respectively]. 

224. One throwing into the house [of another] a thing [likely to 
produce] bodily injury’ should be made to pay sixteen panas ; and one 
similarly [throwing] a thiug dangerous to life? is fined [in the] middle 

90 amercement. : 
. 225. For giving pain, drawing blood, cutting off the branches [as 
horns, &c.] or a limb, the fine shall be from two paras upwards, in 
` the case of minor quadrupeds 


1 See above p. 140, l. 5, 3 See above p. 140, 1. 9. 

3 See above p. 140, 1. 12, * See above p. 140, 1. 16. 

5 This fine will be for each assaulter separately, sec Vir. 1. 146, p. 2. 

5 Aparárka says in the case of the demolition of a wall there is no punishment, but 
only compensation to the owner. Sülapani lays down that in addition to the com- 
pensation there is to be a finc of 20 panus. The Vir. (l. 142, p. 2) agrees with Vij. in 

40 making the fine to be 35 panas 
7 Such as tbo.ns, &c 3 Such as poison, a venomous suake, &c. 
® See above p. 141, 1. 3. 
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226. For cutting off their organs of generation, and causing death, 
the middle amercement shall be paid [in addition to] their value. A 
double punishment shall be imposed in the case of [similar injury to] 
superior animals.!' 


227. In the case of "njury to the branches, or the trunk, or the 
nprooting of trees which throw down branches,? or which are the means 
of livelihood,5 the fine is twenty, aud twofold [ofthe preceding fine for 
the offence next in order].* 


228. In the case of [injury] to trees growing in a sacrificial place, 
a cemetery, a boundary, a sacred place, or a temple, and trees well 10 
known, the fine 1s twofold. 


229. In the case of injury in the aforementioned parts to gulma, 
guchchha, kshupa, latá (a creeper), pratána (a creeper without offshoots 
or knots), oshadhi (small plants bearing fruit like paddy), and virudh 
(plants which grow again after being cut), the fine is half of that 
before mentioned. 


SÁHASA (HEINOUS OFFENCES). 


230. When common [as well as anothor's] property is forcibly car- 
ried away, that [act]is called sdhasa (a heinous offence) The fine 
{in such a case]is [ordinarily] twice the value [of the thing :3ken away], 20 
but fourfold when the offence is] denied.’ 

281. He who causes the commission of a sáhasa (a heinous offence), 

‘shall be made to pay a double fine; and he who does the same by 
saying—‘I wiil give [such a reward] shall be made to pay quadruple 
the amount.® 

232—283. For him who abuses or disobeys the venerable, who 
beats his brother’s wife, who does not give what is promised, who 
breaks open a house sealed, [232] 

Or who does an injury to his neighbour, or his blood relations, or the 
like? the fine is fifty panas. This is the invariable rule. [233.] 80 ` 


1 See above p. 141, 1. 6. ? Such as the Bunyan tree. 

3 Such as mango trees and the like. 

* That is to say the fiue is twenty, forty, and eighty respectively. 

5 Such as Ficus Indiea and Ficus Religiosa. which are worshipped by Hindus. 

6 For the distinctions between the various kinds of plants herc mentioned see Mit. 
ch. ii., 1. 81, p. 1 ; and Vir. 1. 148, p. 1. f 

See the corresponding verses in Manu ch. viii., vv. 278—301. 

7 Comp. Manu ch. viii., vv. 332 and 344—347. 8 See ahove p. 148, 1. 7, 

० Vij. includes the co-villagers and fellow-countrymen. 
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“984987. He who wantonly! consorts witha widow, who does 
not run upon [hearing] a halloo [for succour], who needlessly halloos 
[for aid], he who being a Chandála, touches men of the higher [classes], 
[254]: 

"Who feeds a Stidra ascetic? {of the fourth order] on religions or 
obsequial [occasions], who pronounces an improper oath, who [although] 
disqualified performs religious rites ; [235] 

Who destroys the virility of bullocks? or inferior quadrupeds,* who 
conceals common [property], who destroys the foetus of a female slave, 

10 [236] 

[Or] whoever being the father, and the son, the sister and the 
brother, the husband and the wife, and the preceptor and the pupil 
abandon each other when not degraded shall be fined a huncred [ panas]. 
[237.] 

288. A washerman wearing the garments of anuther shall be fined 
three panas; and in cases of a sale, hiring out, pledge, ora loan cn 
request, ten panas.? 

289. For witnesses in a feud between the father and the son, the 
fine is three panas; [and] for him who engages himself therein,® the 

20 fine is eight-fold [i.e. 24 panas]. 

240. He who issues false balances, false royal mandates, false 
measures, and false coin, as well as he who adopts them [knowing 
them to be false,], shall be [liable] to the highest fine. 

.941. That» payer of coin who pronounces a genuine [coin] false, 
and a false one genuine, shall be made to pay the highest fine. 

242. A quack, falsely [setting himself up as a physician] treats the 
lower animals, [ordinary] people, or officers of the king, shal] be amerced 
in the lowest, the middling, and the highest fine [respectively].3 


१ By the nse of the word wantonly, the cases where snch interconrse is sanctioned 

30 by the practice of niyoga are excluded. 

? Vij. reads शूद्र पत्रजितानाँ, so as to mean ‘a Sidra feeds an ascetic,’ &c. ; bnt Aparárka 
adopts the interpretation given above, which agrecs with the text in most of the copies 
consulted. : 

3 Vij. bere notices a reading of वृक्ष (tree) instead of वृष (a bull), and says that in the 
case of a tree, the injection of assafæœtida and such snbstances brings abont the 
barrenness of that tree. his reading is adopted by Sülapáni. 

* Such as gonts. 

5 See above p. 117, 1. 13. 

5 *' antaré-cha?! (c :—As by being a surety or fomenting the quarrel: Vij. 

40  ?Vijfaneévara adds that tbose who similarly dabble into and encourage dispntes 
between tbe busband and tbe wife, and the master and the pupil, should be similarly 
punisbed. 

5 Vijfiáne$vara adds tbat just as the punishment varies according to the “ank of 
the men treated, so should there be a similar distinction among the lower animals 
treated according to their valuc or the rank of their master. 
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248, He who restrains one not deserving to be restrained, or lets off 
2 [who was specially] called up, before the purpose [for which he 
‘was called] is accomplished,‘ shall be made to pay the highest fine. 

244. He who abstracts one-eigth share [of an article sold] by a 
[false] measure or balance, shall be fined two hundred [panas]; where 
a greater or a lower [share is abstracted], a proportionately (higher or 
lower fine should be imposed] 

245. He who adulterates with inferior [articles], vendible medi- 

.cines, oils, salt, perfumes, corn, coarse sugar and the like, shall be 
made to pay sixteen panas 10 

246. When [by some operation] inferior earth, hide, gem, yarn, 
iron, wood, bark, or cloth is made [to appear to be of] a superior kind, © 
the fiue is eight-fold of the [commodity] to be sold 

247. He who pledges or sells a sealed casket [fraudulently] substi- 
tuted [for a superior casket shewn], or the counterfeit of a natural 
vessel,2 shall be fined [in the following manner]. 

248. [When the value of the thing palmed on the buyer, or a pledge 
is] less than a pana, the fine is fifty [pasas]; [when] a pana, one 
hundred [panas]; [when] two pagas, two hundred [panas] ; when the 
value is higher, [the fine is] higher. 20 


249. For those who knowing whether [the price set by them] is 
higher or lower [than the maximum rates fixed by the king] unite in 
fixing a price too heavy for Kérus (workmen) and Silpins? (artizans) 
the fine is the highest 

250. For those traders who conspire to obstruct [the sale of a 
६ mmodity by demanding it], or selling it at an improper price, the 
highest fine is laid down. 

251. The sale or purchase [of articles] should every day be made 
at the rates fixed by the king ; the profit derived in this manner is de- 
clared [to be] propitious for traders. 80 

252, A trader shall make five per cent as profit on commodities ‘of 
the same country, and ten [per cent] on the foreign, if the purchase 


2 Aparárka does not make aprdptavyavahara an adjective of Banddhyam, but makes 
up the sense by adding vádinam (plaintiff) after the word, so that according to him 
there are three offences here mentioned, and not two as Vij. would have it. 

3 Such as the bag or skin of the musk-deer containing the musk : Vij. 

3 Vij. gives a washerman as an instance of a káru anda painter as an instance of a 
Silpin Kulláke gives a cook as an instance of a káru, so that the difference be- 
tween a káru and a éilpin seems to be that the latter by his labour gives the material he 
works on a value quite disproportionate to the original value of the thing ; while the 40 
workmanship of the former is not so valuable. See also the gloss on v. 5, varga 10, 
kinda ii., Amarakosa, where the different kinds of kórus are crumerated. 
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and sale take place immediately, [i. e. on the same day as that of the 
purchase]. ' 

258. The rates should be so fixed [by the king] as to be advan- 
tageous both to the buyer and the seller after adding to the [cost] value 
of the commodity, the expenses incurred.? 


254. He who having received the price of a vendible thing, does 
not deliver it to the buyer, shall be caused to deliver it together with 
udaya (४. e. either profit or interest], and if [the purchaser] be one 
come from a foreign country, also the profit which would have accrued 

10 to him in that foreign country.? 

255. A commodity once sold may be sold again, if the purchaser 
should not desire to take it; when the first purchaser not having received 
it [when offered] it is [afterwards] destroyed,* that loss [being] due to a 
default [on the part] of the purchaser, shall be [borne] by the purchaser. 

256. If a commodity, which [though sold] was not delivered on 
demand, [and if it] be injured by an act of God or the king, the loss 
shall fall on the vendor.? 

257. Where [one] sells [a thing] previously sold to another, [or 
sells a thing] with blemishes, as [one] without a blemish, the fine is 

20 twice the value [of the article]. 

258. No trader shall recede from a sale, unless he has grounds to 
complain of ignorance [that his bargain has been] too cheap or too 
dear. He who does [so recede without such- ground] shall be liable to 
a fine of one-sixth of the value of the article]." 


! Vij. says this text affords a clue as to how maximum rates should be fixed by a 
king in respect of indigenous commodities. The rates of profit here laid down are 
to be adopted only if a purchased commodity does not Jie on the hauds ofa trader 
for any length: of time; in which case the profits may rise according to the rate of 
interest. Aparárka agrees with this view 

90 2 Vij. refers this verse to foreign commodities, and says that their rates are to be 
so fixed as to leave a profit of ten per cent to the trader on the price of the article, 
added to the expenses of going to and returning from the foreign country, paying 
tolls, &c. 

8 See above p. 131, 1. 26. a Vij. adds * by an act of God or the sovereign ° 

5 See ubove p. 132, 1. 1. 

è This verse applies where the price of the article has been paid to the vendor, 
although delivery has not taken place. Vij. quotes a text of Narada (see above p. 132, 
l. 14), to shew that where the contract of sale is merely oral, and no price has been 
paid in accordance therewith, neither the vendor nor tlie vendee are bound by it, save 

40 under a special agreement. 

7 Vij. says that the grounds justifying a rescission of sale are three, viz. :—I., ignor- 
ance of the vendor in selling a thing too cheap; IL, ignorance of the purchaser in 
offering to pay an exorbitant price; and III., the discovery of some blemish in the 
article purchased. Save in these cases a contract of sale once made cannot be re- 
scinded ; see also Vir. 1. 134, p. 2; see the corresponding verses in Manu ch. viii., vv. 
278—201. 
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CONCERNS AMONG PARTNERS 


259. Among traders! who work for profit in partnership, the profit l 
and the loss [are adjusted] according to [their shares in the entire] 
capital ; or according to the agreement. 

260. Ifa partner does what the others forbid or disapprove, or if he 
injures common property by his negligence, he should make good the 
damages ; but he who preserves it from [robbers or other] misfortune, 
should receive a tenth part of it [as his reward].? 

261. The king shall take as a tax a twentieth share of the price [of 
acommodity] fixed [by him]. [A thing specially ordered to be] reserved 10 
by or worthy ofa king, shall, if sold [to a stranger], belong to the king.’ 

262. He who falsely declares the quantity [of the articles of sale],* 
who withdraws himself from the place of [collecting] a tax, and he who 
purchases or sells fraudulently,’ shall be made to pay cight times [the 
value of the commodity]. 


263. A marine officer, levying a land cess, shall be made to pay ten 
panas. The same [fine shall be levied], in the case of the non-invitation 
of Bréhmanas and prdtivesyas (people born in one’s neighbourhood). 

264. The wealth of a [trader] dying abroad shall He taken by hi 
heirs, Bándhavas," kinsmen, or [his copartners] who may have come; 20 
and failing these by the king. : 

265. A man of crooked ways should be expelled [by the other part- 
ners] without profit ;a partner unable to act may appoint another man 
to act for him.® In this manner is laid down the law for sacrificers, 
agriculturists, and artizans.? 


THEFT. 
260. A thief is apprehended by detectives, [either as one in pos- 
session of ]the lost article, or [as oneto whom the theft has been] traced, 


1 Vij. understands the term vanij (trader) as illustrative of an actor, a dancer, or the 
like. Vir. extends that term to sacrificers and cultivators (see 1. 118, p. 1) See 80 
Yáj. ch. ii., v. 265 further on 

3 See above p. 121,1. 20 

* Meaning that the king may take it withont paying for it 

* With a view to evade the full payment of his share of taxation 

5 The word is savydja which Vij. says refers to the sale of a commodity of disputed 
ownership 

Aparárka and Sálapáni say that a sale effected furtively, or at an improper hour in 
order to deceive the tax-gatherer, is here meant . 

® Sons, &c. Vij 7 Related through the mother: Vij. 

5 See above p. 121, 1. 18 40 

१ See the corresponding verses in Manu cb. vii., vv, 206—211. 
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or [as one} notorious for previous offences, or as one who lives in un- 
known! places. 

267—268. ` Others should [similarly] be apprehended on suspicion, 
[such as] those who conceal their caste or names, who are addicted to 
gambling, treachery, or drinking, whose [face] loses colour and. voice 
falters, [267] 

Who make [idle] enquiries about another's wealth and houses, who 
live unobserved, who spend much without having [any means of] 
livelihood, and who sell lost articles. [268.] 

10 269. If[he who has been] apprehended on suspicion do not clear 
himself [from that suspicion], he shall be made to give the stolen 
article,? and shall be liable to the punishment of a thief. 

270. Having caused restitution of the stolen property, the king shall 
cause the thief to be punished by different modes of corporeal punish- 
ment. A Bráhmana [guilty of theft] should be branded and banished 
from the kingdom.? 

271. The blame attaches to the village officer in the case of a mur- 
der or theft in his village until some trace [of the offence] is found ; 
to the owner of the pasture ground, [for offences in his pasturage] ; to 

20 the detectives of thieves, [in case of offences] on a highway, or [in 
places] other than pastures 

272. A village shall pay when [the theft takes place] within its limits, 
or that village to which the trace is carried. If [the theft be commit- 
ted] beyond one krośa (two miles) [from any village], [the communities 
of] five surrounding villages or even of ten villages [shall pay].* 

278. [The king] shall cause to be impaled on a stake Bandigréha 
(sacrilegious house-breakers), likewise those who steal horses and ele- 
phants and also violent murderers.* 

274. The tongs [4. e. the forefinger and index] of the hands of 

30 pickpockets and cut-purses should be cut off [for the first offence]; for 
the second offence, they should be deprived of a hand or a foot.® 

275. In thecase of the theft of inferior, middling and superior 
articles, the fine shall be according to the value [of the article stolen]. 
In passing sentence, the place, the time, and the age and the ability [of 
the offender] shall be considered. 

276. To him who knowingly supplies food, place, fire, water, coun- 
sel, appurtenances, and [loans for] expenditure, to a thief or a mur- 
derer, the fine shall be the highest. 

1 The word is अविग्रह, which Aparárka translates as wretched. The Vir. (1. 150, 

40 p. 2) agrees with Vij 

? Where the stolen article is not forthcoming, its restoration will be by valuation 


3 See above p. 114, lines 22, 17 * See above p. 143, 1. 17 
5 See above p. 145, l. 11. ^... 5 Bee above p. 142, 1. 32. 
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277. The fine for a blow with a weapon, and for causing abortion,’ 
[is] the highest. In the case of the killing of & man or a woman, the 
fine shall be the highest or the lowest [according to the circumstances 
and character of the offender]. 

278. A woman who is superlatively wicked, who destroys? males, 
who breaks reservoirs, shall, if not pregnant, be plunged into the water 
after being tied to-a stone 

279. A woman who poisons [people] or burns [villages or houses], 
or kills her husband, preceptor or children, shall be deprived of her 
ears, hands, nose, and lips, and be killed by bullocks.5 10 

280. When [one] is killed by an undetected [person], enquiry as — 
to the enmity [of the deceased] should be made of his sons and rela- 
lions, as also of adulterous women in his house separately. 

281. [It should be enquired] whether [the deceased] was a lover of 
women, wealth, or vritti (allowances); and with whom he went abroad 
[So also should] enquiry [be] slowly [prosecuted] of people* in the 
vicinity of the place of murder 

282. Those who set fire toa field, a house, a forest, a village, 
pasture ground, a threshing floor; and those who carnally know the 
wives of the king, should be burnt in a fire of 87888. 20 


ADULTERY. 


288. A man should be caught in the very act of adultery ; or while 
holding each other's hairs, or by other signs of excitement, or by the 
admissions of both.? 

284. ;He whe touches the knot of the lower garment, the breasts, 
the upper garment, the thighs, and the hair [of a woman]; who holds 
conversation with her at an improper place and time ; or who closets 
with her [should be apprehended]. 

285. . A woman [erring after] being forbidden should be fined one 
hundred [panas], and & man [under similar circumstances] two hun- 80 


1 Vij. says the punishment here laid down applies to all forcible miscarriages, save 
in the case of a Dási (a female slave), and a Bráhmaní, specific punishments having 
been laid down elsewhere for those cases. 

3 The reading here adopted hy Aparárka includes the woman who procures abortion. 

३ Vij. repeats the words अगर्मिणीम्‌ (not pregnant) from the preceding verse, and says 
this punishment is to be inflicted if she is not with child. Aparárka reads the last 
quarter as गोभिः प्रवासयेत्‌ meaning she should be banished on the back of a bullock. He 
notices the above reading, which is adopted by Vij., and according to which the above 
translation is made. 

* Such as cowherds and foresters: Vij 5 With ripe corn: Vij 40 

6 See the corresponding verses in Manu ch. viii., vv. 300—343 

7 See above p. 152, 1. 36 
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dred; where the prohibition [has been laid] on both, their punishment 
is the same as [that] for adultery 

286. [For interconrse with one] of an equal class, the highest fine 
may be imposed ; [with a woman] of & lower class, the middling [fine] ; 
and [with one] of a higher class, death [in the case] ofthe man, and the 
lopping of ears or other [limbs] in the case of the woman.? 

287. He who kidnaps a maiden of the same class shall be fined in 
the highest amercement if the maiden be adorned,5 and in the lowest, in 
other cases. Death islaid down [for this offence] towards a superior class. 

10 288, In the case of willing maidens of inferior classes, there is no 
offence, bnt, ifotherwise, there will be a fine.* He who defiles [a maiden] 
shall have his hand cut ; and [he shall lose] his life if she be of a higher 
class. 

289. He who utters a [true] slander against an [nnmarried] woman 
shall pay a hundred [panas]; but for a false accusation [he shall pay] 
two hnndred. For connexion ,with a beast he shall be made to pay a 
hundred, and the middling fine for connexion with a distressed woman 
or a cow.’ 


290. Aman [having intercourse] with an avaruddhá (protected female 
20 slave) and Bhujishyé [another’s mistress] shall be required to pay a fine 
of fifty panas, even though intercourse with them be [in other respects] 
permissible. 
291. For forcible connexion with 8 Dési,’ the fine is declared to be 
ten panas ; when several [have a forcible connexion] with an nnwilling 
Dési, the fne for each is twenty-four panas. 


292. A prostitnte who has received her wages, shall, if nnwilling, be 
made to pay twice 88 much. Similarly if the man [after payment of 
the wages] be unwilling, he shall forfeit [his advance]. 

293. Ifa man have intercourse with a woman in an improper part, 

30 or make water, or void excretion,® he shall be fined twenty-fonr panas ; 
so also he who has connexion with a female devotee 


294. Ifa man have connexion with an Antyd woman, he should be 
branded with an obscene mark, and banished. Ifa Sidra [act in snch 
a manner], he is similarly liable to be branded. But ifan Antya have 
connexion with an Arya woman,! he shall be pnt to death. 


2 See above p. 149, 1. 34. * See above p. 150, 1. 3. 
3 For being given in marriage : Vij. 
* 'The lowest according to both Vij. and Aparárka. 
5 See above p. 153, 1. 2. ` 5 See above p. 162,1. 2. - 
40 २ Female slave or a prostitute : Vij. ४ Before women : Vij. 
9 See above p. 163, 1. 7. . 
10 See Mayukha p. 152, 1.16. Seethe corresponding verses in Manu ch. viii., 
vv. 362—372 
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4 4» d QE C: MISCELLANEOUS इ 

295. He who either omits or adds anything in writing to the King’s 
edicts, or he who allows an adulterer or a thief to escape, [shall suffer] 
the highest amercement.! 

296. He who defiles a Bráhmana, a Kshatriya, a Vaisya, or a Sádra 
by feeding him with things not fit to be eaten, shall be [respectively] 
amerced with fine for the highest, the middling, and the lowest Sáhasa 
and half [of the last].? 

297. He who deals in false gold [as pure], and he who sells un- 
clean meat, should be maimed and compelled to pay the fine for the 10 
highest Séhasa.5 

398. There shall be no offence in any injury caused by means ofa 
quadruped, [a log of] wood, [a clod of] earth, a stone, an arm, or a 
yoked beast [if the user or driver thereof] was crying aloud ‘ Be away.^* 

299. In the case of a death [caused] by a conveyance, owing to 
the nose-string [of the animals] having given way, or the yoke and 
the like having been broken, or [the animals] backing, the owner shall 
not [be deemed to] be at fault. 

300. The master of any animals, whether possessed of teeth or horns, 
who, having the power, still fails to relieve [any one in pain from it 20 
when attacked], shall be fined in the lowest amercement, and in double 
[that amount] if the sufferer likewise cry out [for help] beforehand.’ 


801. He who charges a gallant as a thief, shall be made to pay five 
hundred [panas] 88 a punishment. For him who taking money [from 
him] lets him go, eight times its amount is ordained [as the fine].9 


302. The king should banish after cutting out his tongue that man 
who imprecates evil against him, who calumniates him, or who divulges 
his secret counsels.’ 


808. The punishment of him who sells what was on a dead body, 
and likewise of him who strikes his preceptor, and of him who seats 30 
himself in the king’s carriage or throne, is the highest amercement.® 


304. The punishment of him who puts out both eyes [of another], 
who performs acts forbidden by the king, or who being a Sédra lives. 
as a Bréhmanas shall be eight hundred [panas].9 


1 See above p. 154, 1. 20. © 3 See above p. 154, 1. 24. 
3 See above p. 154, 1. 23. : 
+ Vij. says that all that is meant here is that an unwitting agent of injury saall not 
be liable to temporal punishment ; but tlie agent of the misehief can in no case escape 
the performance of a penance. . 
5 See above p. 154, 1. 32. 9 See above p. 155,1. 7 40 
7 See above p. 155, 1. 11. - 8 See above p. 155, 1. 18. 
? See above p. 155, 1. 22 l 
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805. An unjust decision should be revised by the king, and the 
sabhyah;(assessors,) together with the person in whose favour it wu. 
given, should be fined in twice the amount [in dispute.]! 

. 806. Ifa man, though he have justly lost his cause, thinks * I am not 
justly conquered,’ and again comes into court, he, when again non- 
: suited, shall be made to pay a double fine.* 


307. What has been obtained through injustice by.the king as 
fine, having devoted it to Varuna, let him give with his: own hand 
increased thirty-fold to. Bréhmanas.® 


10 -? See adove p. 155, 1. 34. ? See above p. 155,1. 37. 
5 See above p. 156, 1. 24. 


if 
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aa nil; ai nebi 


satus PRAYAS'CHITTADHYAYA, vimi sani 


CHAPTER [IIL.]—ON PENANCES. 


ह IMPURITIES. 

1. A [deceased child] less than two years old, shonld be interred. 
No water shonld be offered. Any other deceased should be'followed to 
the fnneral gronnd by his kinsmen 

2. He shonld be bnrnt with ordinary fire [by the followers] 
mnitering hymns, {metrical as well as prose, and [sacred to] Yama. If. 
initiated, he ‘should be burnt like one. who keeps the domestic fires, as 
far as possible 10 

8. Before the seventh or the tenth day, the kinsmen shonld go to 
a stream, citing the hymn commencing with apa nah soéuchat agham, 
(away our glaring sin, &c.) and facing the sonth 

4. Similarly water should be offered to the deceased mother, father 
and the réligions preceptor. To offer water to a deceased friend, 
married [daughter or sister], son ofa sister, father-in-law, and a sacrifi- 
cial priest, is optional 

5. [Prononncing] the name and the gotra [of the deceased], [bnt] 
nttering nothing [else], the kinsmen, except Brahmachérins and ont- 
castes, shonld [each] offer water-libation once [to the departed]. . 20 
. 6. Men should neither observe impnrity on acconnt of the death. 
of, nor offer libations of water to snch [of their kinsmen) as are here- 
tics; or have not embraced any of the [fonr] orders; or are thieves ' 
or females who have mnrdered their husbands, or prostitntes and the 
like, addicted.to drinking ; or have committed snicide. 

7. When [the kinsmen of the deceased] have finished offering liba-. 
tions, bathed, emerged [from the stream], and taken their seats on & 
soft grass plot, [the old] shonld argue them. ont of grief, by means of 
.narrations of bygone times. 

8. He, who seeks for anything eternal in [this] human life, which 80 
is as feeble as. the stem of a plantain-tree, and as [evanescent] as a 
bnbble of water, is under a delnsion. 

9. What gronnd is there for lamenting, if a body, created ont of 
the five elements by reason of actions performed in. a former life, is 
restored to the five elements 

10. [Even] the earth, the-sea, and the gods. are to go to destruc: 
tion. How, then, can the world of mortals, which is [transitory]-like 
foam, not go.to destruction. 
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11. As the departed soul is compelled to swallow the phlegm and 
tears cast by his kinsmen, they should not lament, but perform obse- 
quial ceremonies according to their power. 


12—18. Having listened to these consoling arguments, they should 
go home, the children walking before. At the door of the house, 
restraining their grief, eating the leaves of Nimba, [12] 

Sipping water, touching fire, water, cow-dung, white mustard-seed, 
and the like, and placing a foot on a stone, they should slowly enter 
the house. [18.] 


10 14. Performance of the obsequial ceremonies, such as entrance into 
the house, is incumbent even upon strangers who have touched a dead 
body. If desirous of instantaneous purity, they can have it, by per- 
forming ablutions and Pranayama (suppression of breath). 

15. A Brahmachérin, even after having carried'[the corpse of] his 
religious preceptor, parents or family priest, has his sanctity inviolate. 
He should not partake of the food prepared by his impure kinsmen ; 
nor should he live with them. 

16. [The kinsmen of the deceased] should subsist, during impurity, 
on provisions bought, or supplied; and sleep on the ground apart 

20 from each other. For three days they should offer food to the departed 
in the manner prescribed for the performance of Pindoyajiia (offering 
rice-balls). 

17 On the first day, water and milk should be suspended in the 

‘air, [each] in a [separate] carthen pot. Ceremonies sacred to the sac- 
rificial and domestic fires should be performed as directed by the Vedas. 


18. Impurity on account of the death [of a kindred] is desired to 
"extend either over three or ten days; and [that on the death of a 
child] less than two years old [affects] the parents only, even as the 
impurity arising from the birth of a child [affects] the mother alone. 


30 19. Impurity on account of birth affects the parents only. In the 
case of the mother, [however,] such impurity lasts long, until the cessa- 
tion of the flow of blood. . The day [of the birth of a child] must not be 

' looked upon as unholy ; for [it is a day on which one of the] forefathers 

‘ds again brought into existence 

. 20. When birth or death takes place during [७ similar impurity 
already commenced], [the man] will be purified at the end of the 
remaining period of the first impurity. Impurity arising to the mother 
from miscarriage, terminates after the lapse of as many nights as the 
months [of pregnancy].' 


———e- 


2 According to Vij. and Śúlapání, this rule applies if the miscarriage is before the 
seventh month of pregnancy 
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21. That impurity is transitory which attaches to a man on account 
of the death of such of his Sapindas as are killed by their sovereign, 
or a cow,! or a Bráhmana,? or as have committed suicide. In the case 
of a [Sapinda] gone on a travel [and dying abroad], impurity lasts 
for the remaining portion [of the usual period of ten days]. After 
the full [period], [8 twice-born shall be] purified by offering libations 
of water [to the deceased]. 

22. On account of the birth or death [of a Sapinda], a Kshatriya 
should observe impurity for twelve days, a Vaisya for fifteen days, 
Sidra for thirty days; but a Sidra, leading a pious life, for fifteen days. 10 

98. Impurity on account of a,Sapinda child dying before teething 
is ordained to be momentary; that on account of a Sapinda child 
dying after teething and before tonsure, one night ; and after tonsure, 
and before Upanyana, three nights ; and in all other cases the impurity 
lasts for ten days. 

24. Impurity lasts for one day on account of the death of an 
unmarried daughter, Oran infant child, or a religious preceptor, or a 
pupil, or an Anúchána (the reciter of the Veda with its añgas), or 
a maternal uncle,” or a Srotriya.* 

25. Impurity on account of the death of sons other than a legitimate 20 
one ‘of unchaste wives or of the sovereign of the place of residence lasts 
for one day 

26. A Bráhmara should in no case follow [the dead body of] a 
twice-born, or of a Sidra ; if he does follow, he becomes pure by bath- 
ing in a stream, touching fire, and swallowing clarified butter 

27—28. Sovereigns are exempt from impurity. Impurity never 
arises from the death of one killed by lightning, or in a battle for the 
sake of Bráhmanas and cows, or to a man indispensably needed by 
the sovereign ; [27] 

So also to sacrificers, and the host of the sacrifice as being engaged 30 
in a sacrificial ceremony, to those who give food to travellers, to 
those who have commenced any rites, to Bráhmacharins, to those who 
give in charity, and to those of the fourth order. [28.] 

29. Impurity is momentary [on occasions of a pre-arranged] charity, 
or & marriage ceremony, or a sacrificial ceremony, or a battle, or when 
one’s country is overwhelmed by a calamity, or himself plunged in 9 
great difficulty. 


1 Tllustrative of all dangerous animals. 3 Jilustrative of all classes and castes. 

3 Vij. makes the word måtula here illustrative of all the technical Bandhus.- 

* One who has studied one redactinn nf a Veda. : 40 
> Other than a Sapinda : Vij. ° The keepers ^^ Annasatras : Vij. 
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80. Touched by & woman when in her monthly course, or by 
impure persons, & man should bathe, or sip water, reciting: the mantras 
‘(Vedic formulas) sacred to water, and once muttering the Gdyatrt 

81. Time, fire, religious ceremonies, earth, wind, mind, ‘knowledge, 
religious austerities, water, repentance, and fasts—all these are causes 
of purity 

82. Charity is the purifier of those who do prohibited actions; 
velocity that of a river; earth and water those of unclean things, and 
Sannyása (entrance into the fourth order) that of the twice-born 

10 88. The recitation of the Veda is the purifier of those who know 
the Vedas; forgiveness that of the learned; water that of the body; 
muttering [of Vedic verses], that of those whose sins’ are concealed 

,and truth that of the mind. - 

84. Religious austerities and self-knowledge are the purifiers of 
the soul ; knowledge that of the intellect ; knowledge of God is deemed 
to be the pre-eminent purifier of the soul.! 


DUTIES UNDER DISTRESS. 


85. Under distressed circumstances, a Bráhmana may maintain 

himself by following the military or the mercantile callings. Having 

90 surmounted [the distress], he should get purified and resume his proper 
occupation.? 

86—89.. Fruits, [precious] stones, linen cloth, the soma-plant, a 
human being, sweetmeat, creepers, sesamum seed, cooked rice, juices, 
salts, curds, milk, clarified butter, water, [36] | 

‘Weapons, liquors, wax, honey, lákshá (sealing-wax), and kuéa-graà&s, 

` earth, hides, flowers, blankets, hair, buttermilk, poisons, land, [37] 

Silken cloth, indigo, salt, flesh, single-hoofed animals, lead, 
vegetables, green medicinal plants, oil-cake, [wild] beasts, and also 
perfumes—[38] 

80 These [a Bráhmana] though living by the calling of a Vaisya, shall 
never sell. For religious purposes a man may barter sesamum seed 
for an equal quantity of grain. [39.] 

40 The sale of lákshá (sealing-wax), salt or flesh is a ground for 
being outcast, and that of milk, curds, or liquors, degrades the 
class 


1 See the corresponding verses of Manu ch. v., vv. 58—110 

2 Vij. says tbe rule here laid down is general, and permits any man under difficul 
ties to follow the occupation of a class lower than his own 

3 i, e. A twice-born becomes a Sidra 
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41.. A Bréhmana reduced to want does not incur sin by accepting 
gifts from, or partaking of food prepared by, any man whatsoever ; for 
he resembles! the fire and the sun. 

42. Agriculture, manual arts, service, tuition, usury, [letting] 
carriages, [selling grass and fuel fetched from] mountains, winning the 
favour [of the- rich], cultivation of marshy land, [asking support 
of] the king, and begging alms, are means of livelihood for a man in 
distress. 

48. A man should suffer starvation for three days, and pay than 
rob anybody, except a Bréhmana, of grain. Having so taken it away, 10 
he should, when asked, honestly confess it. 

44. Having made an inquiry as to the conduct, pedigree, character, 
proficiency in the Sástrás and the Vedas, religious austerities and the 
family of such a man, the king should enable him to live by honest 
means of livelihood.? 


THE DUTIES OF A VANAPRASTHA (A HERMIT). 

45. Desirous of leading the life of a hermit, a twice-born, having 
entrusted his wife to the care of his son, or been followed by her, 
should go to a forest, taking along with him the sacrificial and the 
domestic fires, [andj abstaining from all sexual intercourse. 20 . 

46. There, allowing hair to grow on his face, head, and other parts 
of his body, and keeping under control his desires and affections, he 
should gratify the fires, the manes, the gods, guests and servants, by 
[grain] not produced in a ploughed field. l 

47. There he should accumulate [only such a store of] food as 
would suffice [for him] for a day, a month, six months, or a year. Any 
accumulation [in excess of the above] should be spent in the month of 
Aévina. 

48. He should restrain his passions, bathe thrice every day, abstain 
from accepting gifts, study the Vedas, practise charity, and seek the 80 
welfare of all creatures. 

49. He should use his teeth instead of a mortar [for unhusking edi- 
ble grains] ; subsist on things ripening in their [due] season ; use stone 
slabs [for pounding] ; and use oil extracted from fruits in performing 
[religious rites ordained by] the Srutis and the Smritis and for secular 
purposes. 


1 The resemblance lies in the Bráhmsns's freedom from degradation under the 
above circumstances, and in the fire or the sun not having its lustre diminished by 
the contact of an impure thing : Vij. l 

3 See the corresponding verses in Manu ch. x., vv. 81—131. B 
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50. "He'should perpetually observe chándráyamas or Krichchhras ;1 
‘and should eat once a fortnight, oronce a month, or every day after 
sunset. 

: 81. At night, with a pure heart, he should sleep on the ground. 
"He should pass the day, either by walking about, or by now standing, 
now sitting, and now roaming, or by the practice of yoga (meditation), 
. $2. Inthe hot season he should sit in the midst of sacred fires, 
In the rainy season he should sleep on an [unprotected] piece of 
ground. In the cold season he should wear wet garments; or [when 
10 unable to do these], he should perform religious austerities according 
to his power 

58. He should be equally disposed towards him who torments him 
with thorns, and towards him who anoints him with sandal-powder, 
by not manifesting anger or good will respectively. 


54. Orhaving put the sacred fires within himself, he should seek 
shelter under a tree, subsist on a measured quantity of food, and beg 
alms at the dwellings of hermits, enough to maintain life. 

55. Or fetching eight morsels of food from a village, he may eat them 
silently ; or subsisting on the air, may go on travelling towards the 

90 north-east, until his body is destroyed.? 


DUTIES OF A YATI (AN ASCETIC). 


56—57. [After completing the term] either of a householder, or a 
hermit, performing a sacrifice to Prajápati, wherein the whole property 
is given away as Dakshiné (present), and resting the fires within 
himself, [56] 

Anrf not otherwise, shall he who has studied the Vedas, has muttered 

. recitaizons, has begotten sons, has fed [people], and has worshipped 
the fires, turn his mind towards the emancipation of the soul. [57.] 

58. Indifferent to all beings, composed, carrying three sticks, with 

80 a wooden pot, and keeping no company, he should betake himself to a 
village, only to beg alms. 

59. Keeping bis senses under control, unmarked, and paying no 
regard to [the gratification of] the palate, he should in the evening 
beg alms enough to sustain life, in a village destitute of mendicants. . 

60. Pots (prescribed for the use] of an ascetic, should consist of 
earth, bamboo, wood or gourd. These are cleansed by water, and 
scoured with the hair of cows. 


1 For descriptions of these, see further on, vv. 313—328 of this chapter: 
3 See the corresponding verses in Manu ch. vi., vv. 1—31. 
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61, By keeping his senses under restraint, abandoning love and 
hatred, and ceasing to be a source of terror to all creatures, he [४. e. 
his soul] is emancipated. i 


62. An ascetic should especially effect the purification of his heart, 
as that is the means to the attainment of knowledge! and freedom from 
obstacles.? 


63—64. He should meditate cn the abodes of embryos in the 
womb, the various ‘consequences of [evil] actions, mental and bodily 
pains,” afflictions, decrepitude, deformities ; [63] 

Births among thousands of species of animals, and vicissitudes of 10 
fortunes and misfortunes. With his mind concentrated and restrained 
[from worldly objects], he should carefully view his soul as identical 
with the soul [of the universe]. [64.] 


65. Asceticism does not consist in wearing its badges ; for that [४.९. 
the final purpose of asceticism] is attained even otherv' ' [Tho 
ascetic] should therefore never practise towards other men anything 
which is disagreeable to himself. 


66. Speaking the truth, abstinence from theft and anger, modesty, 
cleanliness, discrimination, equanimity, sobriety, temperance, and self-. 
knowledge—these are declared (to constitute] the duties [of the order]. 20 


67. Souls spring from the Universal soul, in the same manner as 
sparks do from a red-hot bail of iron. 


68. There the soul performs certain actions consciously, whether 
meritorious or sinful ; others instinctively ; and others still on account 
of previous association. 

69. That Being who is the primary cause, imperishable, the doer 
[of actions], the knower [of everything], the essence [of the universe] 
the abode of attributes, independent and eternal, is [yet] said [in 
common parlance] to be born, when he assumes a body. 


70. As he created, at the beginning of the creation, the space, air, 30 
fire, water and earth—each possessing one property over and above 
[those possessed by the preceding element] ; so does he assume them, 
when he becomes incarnate. 


71. Oblations [offered during the performance of sacrifices] gratify 
the sun; the sun causes rain; rain produces herbs; when eaten, the 
herbs, [being successively transformed into] different juices, [ulti- 
mately] acquire seminality. 

1 Relating to the identity of the soul with Brahma : Vij. 

9 [n his spiritual meditations : Vij. : 
3 See Patanjali’s yoga Sütra, p. 18 (páda ii., sútra 3). . 40 
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`. T9. When a carnal union takes place between a man and a woman, 
and when the semen of the one and the uterine blood of the other are 
pure, the universal soul, himself the sixth element, simultaneously grasps 
the five [other] elements. 


78—74. Limbs and senses, the mind, vitality, understanding, life, 
happiness, equanimity, discrimination, memory, activity, misery, desire, 
and also egotism, [73] - 
^ Action, form, colour, voice, hatred, affluence and poverty——all these 
belong to that Universal Spirit without a beginning, by virtue of a cause 

10 existing within himself, whenever he desires beginning. [74.] 


75. Mixed up with the [five] elements, the soul remains in the 
condition of a fluid during the first month. In the second month it 
becomes a slightly hard lump of flesh. In the third month it gets 
limbs and orgaiis of sense 


76—78. Agility, fine perceptivity, articulation, the sense of hearing, 
strength and other qualities, from the ether ; the sense of touch, motion, 
the power of dilating the limbs, and roughness, from wind ; [76] 

Sight, power of digestion, heat, colour, laminosity [from the fire] ; 
[the sense of] taste, coolness, unctuousness, moisture and softness, from 

20 the water ; [77] 
Smell, [the sense of] smelling, weight and shape, from the earth—all 
these the eternal soul obtains during the third month, and then begins 
to move about. [78.] 


79. Ifa pregnant lady is not provided with the objects she longs 
for, the foetus contracts defects or deformity, or even dies. Therefore 
her wishes should be attended to. 


80. In the fourth month, the limbs of the foetus acquire steadiness ; 
in the fifth blood is produced ; in the sixth, strength, colour, nails 
and hair are produced. 


§0 81. In the seventh month it is invested with mind, consciousness, 
arteries, sinews and blood-vessels, and in the eighth month itis invested 
. with skin, flesh and memory 


82. The principle of vitality, in the eighth month, rapidly shifts 
now to the mother and now to the foetus. Hence a child born in the 
eighth month dies 

83, In the ninth or the tenth month, troubled in the narrow cavity 
[of the womb], the foetus is forced out, like an arrow, by violent deli-. 
very winds. 

84. The body passes through six transformations, has a coating of 

40 six membranes, and consists of six parts and three hundred and sixty 
bones, 
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85. The teeth, together with the bones at their roots, number sixty- 
four. The nails number twenty. The straight bones, in arms and 
legs, are also twenty in number. ‘These (rails and straight bones) are 
distributed in four (different) places. l 

86. There are sixty bones in fingers, two in the two heels, four in 
ankles, four in arms, and as many in legs. 


87. Itshould be remarked that the knees, the cheeks, the flat thighs, 
the shoulders, the temples, the palate and the flat buttocks have each 
two bones. 

88. The secret part has one bone ; the back has forty-five ; the neck 10 
has fifteen ; the parts between the neck and the shoulders have each 
two; and the chin has. one. 

89. There are two bones at the root of the chin. The forehead, the 
eyes, and the temples have, each, two bones. The nose has got one 
called ghana. The bones in the sides, together with those at the roots 
of the teeth, and those called Arbudas, amount to seventy-two. 

90, There are two Sankahas (bones between the forehead and the 
ear). The head has four. The breast has seventeen. This is the col- 
lection of bones in the body of a man. 

91. Odour, colour, taste, touch and sound are called the objects of 20 
senses. The nose, the eyes, the tongue, the skin, and the ear are called 
the organs of senses 

92. The organs of action, it should be known, are five, viz., the 
hands, the anus, the organ of generation, the tongue, and the feet 
The mind partakes of the nature of both [४ e., the organs of action 
and the organs of perception] 

` 98. The navel, energy, the anus, the semen, the uterine blood and 
the temples ; the head, the shoulders, the throat, and the breast, are 
the abodes of the vital principle. 

94—95. [So are] the omentum, the brain, the lungs, the navel, the 80 
bladder, the liver, the spleen, the small cavity of the heart, the kidneys, . 
lower belly, the rectum, [94] 


The stomach, the heart, the larger intestine near the anus, the organ 
of excretion, the belly, and the intestines in the abdomen :—this 188 
statement at length [of the seats of vitality]. [95.] 


96—99. "The pupils of the eyes; the eye-corners, the orifices of the 
ears, the tragus, the ears, the two temporal bones, the eyebrows, the 
gums, the two lips, the two cavities of the loins, [96] i 

The groins, the testicles, the kidneys, the breasts, the epiglottis, 
the buttocks, the shoulders, the fleshy parts of the lower parts of the 40 
` legs and of the thighs, [97] 
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~: [The following] parts of this body [viz.] the palate, the belly, the 
lower belly, the head, the chin, the glands on the neck, the depressed 
parts of the body, [98] | 

The four eyes and ears [together], the feet, the hands, and the 
heart;.and the nine orifices:—these are the seats of the vitalprin- 
ciple. [99.] 

100. There are seven hundred veins, nine hundred sinews, two 
hundred arteries, and five hundred muscles 


101. The tubular vessels in the body, called variously veins, arteries, 
10 are known to be two millions nine hundred thousand nine hundred 

and fifty-six. 

102. There are three hundred thousand of hairs in the beards of 
men. In the human body there are one hundred and seven vital parts, 
‘and two hundred joints. 

103. The hair on the body, together with the passages of perspira- 
tion, amount te five hundred and forty-six millions, seven hundred 
and fifty thousand. 


104. These are counted by the separated atoms of wind. Whoever 
knows the above economy [of the body] 18 the head [of learned men]. 
20 105—106. The human body, it should be known, contains nine 
scotticefuls of juices, [and] ten of water. There are, it is said, in the 
human body only seven scotticefuls of excrement, eight of blood, [105] 
So six of phlegm, five of bile, and four of urine, three of the flesh- 
oil, two of the flesh-juice, and one of the marrow ofthe bones. The 
head contains half a scotticeful of marrow [106]. 


107. The essence of phlegm and semen are contained in the samá 
quantity. The human body thus described is transitory. He is great, 
who uses it as a means to the attainment of the final emancipation 
of the soul. 

80 108—109. From the heart rise seventy-two thousand tubular organs, 
some called benign and others unbenigu. In the midst of these tubular 
organs, there is a disk, resplendent like the moon [108], 

In the midst of. which is seated the soul, like a steady. light. Man 
should know him. By knowing the soul, man will, certainly, never 
be born again in this world. [109. 

110. He who wishes to obtain a knowledge of the yoga [system of 

* philosophy], should master the Aranyaka which I received from the 
sun, and the science of yoga taught by me 

111. A man should meditate upon the soul, seated in the heart like a 

40 light, after having withdrawn his mind, intellect, memory and senses 
from all other: objects. 
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112. Tf one were to chant verses from the Sáma-Veda, conformably 
to the prescribed rules, regularly and attentively, he would attain, by 
this practice, knowledge of the grand Brahma 

118—114. Apardéntaka, Ullopya, Madraka, Prakari, Auwvenaka, 
Sarobindu, and uttara, [113] 

Riggathé, Panika, Dakshavihita, Brahmagitikéd—these songs are 
called mokshas (final emancipators), because their study'is a means to 
[the final emancipation of the soul.] [114.] 

115. He who is versed in the principles of playing on a lyre, who 
thoroughly understands the Srutis and the Játis in music ; or is versed 10 
in Tálas (keeping time)—these easily obtain the road to the final eman- 
cipation 

116. Ifa man versed in music does not obtain the highest object 
of human desire, and in spite of his concentration, he becomes a fol- 
lower of Siva [after death], and delights in his company 

117. “It has been said that the soul is without a beginning, that 
it gets a beginning by [the acceptance of] a body ; that the whole uni- 
verse has sprung from the soul; and that the soul owes her beginning 
to the universe. 

118. We are at a loss," [said the sages to Yájñavalkya,] “ to under- 20 
stand this. Tell us whence came this universe, with its gods, demons 
and men ; and how was the soul created.” 

119—120. The being who, in this world, is cognizable on throwing 
away the cloud of delusion as possessed of a thousand hands, a thousand 
feet and a thousand eyes, resplendent like the sun, and with one 
thousand [heads], [119] 

Is the universal soul. He is [the presiding deity of] sacrifices; is 
all-pervading ; is the creator; is the .Virdja ; and under the form of food, 
becomes the sacrifice himself. [120.] 

121—122. The juice, into which the things offered as oblations to 30 
gods, are transformed, aftcr having gratified the gods, and conferred 
upon the sacrificer his desired object, [121] 

Is carried. by the wind to the moon, and thence by the solar rays to 
the regions of the sun, which are identical with tho Rich, Yajush and 
Sáman [Vedas], [122] 

128, The sun, from his own regions, sends down excellent nectar, 
which is the source of the existence of all things, organic and inorganic. 

124. This food is offered in sacrifices, [which produce] food, [which 
food again is offered in] sacrifices. Thus revolves this unbeginning 
and endless wheel 40 

125. The soul is without a beginning. The individual soul has no 
beginning. The association of that soul [with the body] is the result 
of delusion, desires, hatred and actions. 
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126. The four classes sprang respectively from the mouth, arms, 
thighs and feet [respectively] of that Being who pervades thousands 
upon thousands of bodies, who is-the Prime Lord, and of whom I have 
[already] spoken to you 

127—128. The earth sprang from his fect; the heaven from his 
head ; ‘the vital winds from his nose; tho quarters from his ears; the 
wind from his touch; the fire from his mouth ; [127] 

` The moon from his mind ; tho sun from his eye; the sky and the 
rest [of the universe], together with its moveablo and immoveable 
10 objects, from his hip. [128.] 

129. “ Oh philosopher, if this be the case, how does the nniversal soul 
take birth among inferior animals; Almighty [as he is], how does he 
entertain low desires. 

180. Endowed as he is with senses, how does he not retain the 
knowledge of former existences. Pervading all things, as he does, how 
does he not know what all creatures feel” [asked the sages]. 

181. It is in consequence of the sins proceeding from the actions of 
the mind, the speech and the body, that the.soul comes into existence 
as an Antya (a low caste-man), or a bird, or an immoveable object; and 

20 takes birth among hundreds of species of animals. 

182. As there exist in the bodies of animals inrnmerable desires and 

affections; so there exist animals, among all species, with various forms. 


188. The consequences of certain actions are brought abont after the 
death of the doer; of certain actions, here (while the doer isalive) ; and 
of certain actions, both here and hereafter. Here the nature [of actions 
performed] is the cause [of those results] 


184. He who thinks of taking away the wealth of others; he who 
contemplates evil to others; and he who evor believes illusions to bo 
| realities ;—these are born. among low castes 

30 135. A liar, a slanderous man, and he who speaks harshly—these 
are born among quadrupeds and birds 

136. He, who is addicted to stealing; who keeps illegal intercourse 
with the wives of others; who kills animals in a manner other than 
prescribed ;—these come into existence as immoveable objects. 


187. He who, having the quality of goodness predominant in him, 
is possessed of self-knowledge, and purity, preserves his mind tran- 
quil, practises religious austerities, holds his passions under control 
performs his religious duties, and is versed in the Vedas, is born among 
celestial beings 

40 188. He who, having the quality of passion predominant in him, 
takes delight in roproachable actions, is prone to distraction, is always 
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dabbling in various matters, and is a senspalist ; snch a man [when 
dead] is born among men 

189. He, who, having the qnality of ignorance predominant in him 
too mnch indnlges in sleep, does cruel aclions, is avaricious, is an 
atheist, lives by begging, is imprndent, [and] inconsistent in his actions : 
—snch a man is born among animals. 

140. 'Thns inflnenced by passion and ignorance, roving here and 
there, and harassed by tronblesome passions, the soul comes into 
worldly existence. 

141. The individnal sonl, with its imperfect senses, is incapable of 10 
knowledge, even as a dusty mirror is incapable of reflecting the face. 


142. ‘Recollection [of a past life] is not to be found in.an individnal 
soul with its senses made imperfect,! in the same manner as sweetness 
is not to be fonnd in a raw bitter cncnmber, though such sweetness 
exists in that fruit 

148. A man feels, within his own person, what all other beings feel 
On the other hand, a sage, freed from the inflnence of egotism, feols 
what all other beings feel, by means of his identification with the 
Universal soul. 

144. The soul, single as it is, seems divided, in the same manner‘ss 20 
the sky, one as it is, seems divided in reference to pots and other 
things, or as the sun [when reflected] in [different] reservoirs of water- 


145. The spirit, the sky, wind, fire, water, and the earth are called 
_Dhatus (the ultimate constitnents of all bodies). These [i. e., the five . 
last] are sensible elements; and the spirit is a spiritual element. From 
[a combination of] these proceed all the moveable and immoveable 
objects. 

146—148. Justas a potter creates an earthen jar by use of the earth 
the stick and the wheel; or as a house-builder builds a house by means 
of grass, the earth and wood ; [1461 

Or as a goldsmith makes an ornament by simply using gold; 00-89 
a silk-worm makes a cocoon by means of his own saliva ; [147] 

So does the [Universal] soul combine the five elements with the 
senses, and produce himself in the form of different existences. [148.] 


149—151. The soul is a reality, just as the elements are; or else 
who could have perceived by one organ of sense such as tonch a thing, 
apprehended by another such as sight ; [149] 

Who conld have recognized a voice, once heard, npon hearing it 
again ; who could have have had recollection of past things; what could 
have cansed a dream ; [150] 


80 


40 


2 By anger and the like : Vij. 
ga 
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Who, defining himself by his extraction, beauty, age, character, 
acquirements and the like, could run after the objects of the senses snch 
as sonnd and the like, by means of acts, mind and speech. [151.] 

152—188. The sonl, sunk in ignorance, entertains a donbt whether 
actions are productive of results or not; deems himself perfect, thongh 
far from perfection ; [152] 

Believes under a delusion that wives, sons and ministers are his and 
he theirs ; and with regard to objects, beneficial or otherwise, entertains 
incorrect notions. [158,] 

10 154. [That soul} which cannot discriminate between itself, its own 
essential nature, and its accidental condition, attempts to fast till 
death, leap into a fire, or plunge into water. l 

155. Thns acting, devoid of self-restraint, and going after improper 
ends; the son] is imprisoned [in a mortal body] by his actions, hatred 
delnsion and desires 

156—159. Assiduons attendance npon his religions preceptor ; medi- 
tations on the meaning of the Vedas and the Sastras; performance of 
the religions rites prescribed by them ; association with the righteous ; 
gentle langnage ; [156]. 

20 Abstaining from looking at and touching women; feeling for all 
creatnres in the same manner in which he would feel for himself ; aban- 
doning his family ; pntting on worn-out red garments ; [157] 

Restraining the senses from their respective. objects; shunning 
slumber and laziness; forming a correct jndgment of the [weakness of 
the] body ; bewaring of every transgression in all his movements ; [158] 

Freedom from ignorance and passion; purity of the heart ; indiffer- 
ence; tranquillity of the mind—purified by these means and with the 
qnality of goodness predominant in him, a man becomes exempt from 
death [159].! - 

80 160. The union [of the Individual with the Universal soul] is 
bronght about by remembrance of the Universal soul, self-meditation, 
by means of the quality of sattza (goodness), by the destruction of all 
motives of actions [as the seeds of mortal existences], and by associa- 
tion with the righteous 

161. When, at the time.of the dissolution of his body, the mind is, 
with dne calmness, fixed qn God, and the heart is freed from the clond 
of ignorance, the recollections ofall previons existences are reyived in 
him 

162. The soul animates bodies of various forms in virtue of its 

40 actions, even as an actor, when acting varions parts, paints his body 
with various colours, 


2 And birth, adds Vij. 
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. 168. Deformities, such as destitution of a limb, seen in some children 
from their birth, are due to the time [of their birth], their actions [in 
former lives], defects'in the seed, and in the mother 

164. The soul never becomes free until it is clogged with egotism, 
the mind, repeated births, consequences of actions, and the body. . 

165. As lights which subsist on the wick, the stand and the oil are 
[sometimes simultaneously and prematurely] extinguished, so are 
human lives.! 

166, The individual soul, who is seated in the heart like a steady 
light, has innumerable rays; some white, some dark, some variegated, 10 
some reddish, and some purple. 

167. Of these rays one running upwards, passes through the solar 
sphere, and rises higher than the regions of Brahmé. By its means 
the soul obtains final beatitude. 

168: The individual soul attains resplendent divine bodies, along 
with their habitations, by means of a hundred of these rays, which 
also extend upwards. 

169.. There are other rays of different colours and gentle splendour, 
extending downwards, through which the soul is compelled to be born 
in this world, in order to enjoy the fruits of his actions. 20 

170—178. The Vedas, the Sástras, self-knowledge, birth and death 
affections, movements to and fro, truth and falsehood, [170] 

The attainment of desired objects, happiness and misery, goód and 
bad actions, effects from portents, verified prophetic declarations, and 
the conjunctions of planets, [171] 

Movements of the planets and the stars, the waking and the 
dreaming states of the man, the sky, the air, fire, water, the earth and 
darkness, [172] 

The revolution [of cycles] such as manvantarus, the yugas, the results 
of charms, and [of the applitations of] particular herbs—from all these, 30 
know that the soul exists, and is the cause of the universe. [178] 

174—176. Self-consciousness, memory, intellect, hatred, perception, 
pleasnre, courage, perception [of one thing] by the different senses, 
desires, the animate state of the body, life, [174] 

Heaven, dreams, activity of the organs of sense, activity of the mind 
winking of the eyes, the efforts of consciousness, and the combination 
with the five elements ;—[175] 

All these are indications of the prime spirit; and therefore there 
does exist a soul apart from the body such as pervades and rules every- 
thing. [176.] - 1 40 

2 Vij. explains this by saying that bodies, like everything else, are subject to dissolu- 
tion from causes certain, as well as acciden 
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177—178. The organs of perception, together with their respective 
objects, the mind and the organs of action, self-consciousness, intellect, 
the five elements. beginning with the earth, [177] 

And the primary germ of nature—these constitute this kshetra 
(body), and the soul hereof is called kshetrajfia. That soul pervades 
all things, and is both existent and non-existent. [178.] 

179. From the prime germ of nature, sprang the intellect; from 
the intellect, self-consciousness; from self-consciousness, the five 
subtler elements, [and the five grosser elements,] each of which has 


10 one property more than that which precedes it. 


180. Sound, tangibility, colour, flavour, and odour are the five pro- 
perties [of the grosser elements]. Each of these will be absorbed [in 
the end] in that from which it sprang. 

181. Ihavealready described to you how the soul, all-powerful as 
he is, creates himself, in consequence of the three kinds of actions. 


182. The qualities of goodness, passion and ignorance belong to 
the same Almighty. Being, who rolls like a wheel, under the influence 
of passion and ignorance. 


183. The same Most Pre-eminent Being, who has no beginning and 


20 who has a beginning, appears under various forms, and is then said 


to be one whose real nature is to be known by means of the aforesaid 
marks and by the organs of sense. 

184. The space between the path of tho Immortals and the sage 
Agasti, constitutes the path of the Manes. Those Agnihotrins, who 
are desirous of heaven, go to it by that path. 

185. Those who are sincerely devoted to charitable actions, those 
who are possessed of the eight qualities, and those who ire devoted to 
the observance of trnth also [go] by the same path [to heaven]. 


186. There live eighty thousand sages leading the life of house- 


80 holders, who are subject to continued existence, who are the source 


X 


[of the system of religion], and who promulgate it [at each beginning 
of the creation]. 

187. In the world of the Immortals, in the space between the 
sphere of the Seven Sages and the path of the Elephant of the quar- 
ters, there live as many sages unconcerned with all pursuits. 

188. In virtue of their religious austerities, perpetual celibacy, 
freedom from all improper intercourse and their intellectual pursuits, 
they continne to reside there until the final annihilation of the universe. 


189. From these [two sets of sages] proceeded the Vedas, the 


40 Puránas, the philosophical Upanishads, metrical. writings, the Sútras, 


the commentaries, and all other writings which may be existing. 
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190. Recitation of the Vedas, sacrifices, perpetnal celibacy, reli- 
gious austerities, self-restraint, piety, fasts, independence ;—these are 
the sources of the knowledge of the soul 

191. Certainly, the knowledge of that soul should be sought after in 
all the @sramas (orders). The twice-born should hear [its nature 
expounded by the Upanishads}, should meditate [over it], and [finally] 

have 8 perception of it 

192. Those twice-borns who, possessed of pre-eminent piety, betake 
themselves to the forest, and [there] meditate upon truth, know it 

198. [Having thus known the soul] they are successively transformed 10 
into fire, the day, the bright fortnight, the summer solstice, the world 
of the Immortals, the sun, and lightning. 

194. Then the Great Spiritual Being comes forth to receive them, 
and makes them inhabitants of the world of Brahma. After this they 
are no longer subject to be born in this world. 

195—196. Those men, who have attained the heaven by means of 
sacrifices, religious austerities, [andj charities, successively become 
transformed into mists, nights, dark fortnights, the winter solstice, 
[195] 

'l'he region of the manes, the moon, air, showers, water, earth ; aud 20 

‘are again subjected to mundane existence.! [196.] 

197. He, who, having reason, does not understand these two ways,° 
becomes a serpent, a butterfly, an insect, or a worm. 

198—200. With the feet, with their soles turned upwards and placed 
on his thighs, the right hand with its palm turned upwards and placed 
on the left, the face a little lifted up, and breast stiffly held [198], 

With the eyes closed, the mind calm, preventing contact between 
ihe upper and thelower rows of teeth, with [the tip of] the tongue 
placed steadily on the palate, the mouth shut, without moving, [199] 

' Having restrained the senses, seated neither very high nor very low, 30 
a man should perform Préndyéma (suppression of breath) twice or 
thrice [200]. 

201. Having done this, he should meditate on that, Almighty. 
Being who is seated in the heart like a light, and reflect on the soul 
by performing dháraná (suppression of breath for the period of three 
Pránayámas). 

202—208. Capability of becoming invisible, remembrance [of things 
seen in a former life], amiableness, perception [of distant objects], 
capacity of hearing [sounds produced at a great distance], capacity 
of leaving one's own body and entering into that of another, [202] 40 


`2 See Bhagavadgíta, ch. viii., 23—25. १ Of obtaining higher existence : Vij. 


262 


. Capacity of creating objects at pleasure—these are signs of the 
attainment of Yoga.’ When a man dies after becoming accomplished ` 
in Yoga, he becomes entitled to immortality [203]. 

204. Ora man can obtain the highest object of human existence, by 
studying the Vedas, abstaining from all prohibited actions, dwelling in 
a forest, subsisting on unsolicited alms, and by feeding temperately 

205. Even a householder, who has acquired his fortune honestly, 
who diligently pursues the knowledge [of the Highest Principle], whois 
hospitable to guests, who worships his departed ancestors periodically, 

10 and who speaks the truth, can obtain the final errancipation.! l 

. 206. Great sinners come into existence in this world, after they have 
undergone [confinements into] frightful hells due to their great sins. 

207. There is no doubt that the slayer of a Bráhmana comes into 
éxistence, as a deer, a dog, a hog, and a camel ; and that a drunkard is 
born as an ass, a Pulkasa (chándála of the lowest tribe), or a Vena 
(one of a certain mixed caste) 

208. A robber of gold comes into existence as a worm, an insect, 
and a butterfly ; and one who violates the bed of his religious preceptor, 
comes into existence successively as grass, a bush, and a creeper.. 

20 209. One who slays a Bréhmana shall become consumptive. A 
drunkard shall have discoloured teeth. One who steals gold shall have 
"ugly nails. One who violates the bed of his religious preceptor shall 
have diseased skin. 

210. He who lives with any of these sinners, shall contract the 
peculiar defects of the sinner [associated with]. One who steals cooked 
‘food shall suffer from indigestion. He who steals books shall become 
dumb. 

211. He who adulterates corn shall have redundant limbs. A 
slanderer shall have astinking nose. One who steals oil shall become a 

80 worm called Tailapáyin ; one who falsely accuses [the good] shall have 
a stinking mouth. 

* 919, By seducing the wife of another, and by robbing a Bráhmana 
of his wealth, 8 man shall become a Bréhmanical fiend and live ina 
forest, or in a region destitute of water. 

218. He who steals another’s jewels, shall become an animal of. a 
low order. He who steals vegetables, consisting chiefly of leaves, 
shall become a peaock. He who steals fragrant substances, shall become 
a musk-rat. . 

214—215.. The stealer of corn shall become a mouse; that of a 

40 vehicle, a camel ; that of fruits, a monkey ; that of water, a duck ; that of 

. milk, a crow; that of articles of household use, a wasp ; [214] 


^3 Compare Manu ch. vi., vv. 33—96, and ch. xii., vv. 1—-104, and 118—125. 


263 


That of honey [shall become] a firefly ; that of meat, a swan; that 
of a cow, a lizard; that of fire, a crane ; that of cloth, one affected with 
white leprosy ; that of a juice, a dog; and that of salt, a chirin (an insect 
that cries alond). [215.] 

216. This has been stated by me in respegt of theft only as illnstra- 
tions. Just as there are [various] kinds ofnbjects [stolen], so there 
are [varions] kinds of animals 

217. Having snffered the due consequences of their actions, and then 
having passed through the existences of lower animals,.[the sinners] are 
then born as the most degraded of mankind, having defects and plunged 10 
in wretchedness. 

218. Afterwards freed from all sins, they are born in high families, 
where they enjoy pleasures, and become accompiished in arts and 
sciences, and possessed of wealth 

219. By omitting to do that which is ordained, by doing that 
which is prohibited, and by leaving the senses unrestrained, man incnrs 
his fall. 

220. Therefore he should here perform penance for the sake of 
purity. By this means, his conscience as well as the people become 
satisfied. 20: 

221—224. Those men who do not perform expiatory acts, who take 
delight in sinful actions, and are destitute of repentance, go tu har- 
rowing frightful hells, [viz.,] [221] 


Témisra (the hell of deep gloom), Lohasanku (the hell full of piercing 
iron pikes), Mahaninaya (the great hell), Salmali (the hell where sin- 
ners are tormented with the thorns of silk-cotton trees), Hawrava (the 
dreadful hell), Kudmala, Piiti-mrittika (the hell full of bad-smelling 
dust), Kalosutraka [222] 

Saighéta (the hell fall of mucus), Lohitoda (the hell fall of blood), 
Savisha (the hell full of poison), Sampratápana (the hell fall of pierc- 80 
ing rocks), Mahánaraka (the great infernal region), Kákola (the hell 
full of venomous snakes), Sanjivana, Mahápatha, [223] 

Avichi, Andhatámisra (the hell full of dark gloom), Kumbhipaka 
(the hell where sinners are baked like earthen vessels), Asipatravana 
the hell full of naked swords), and Tápana (the hell full of scorching 
heat), [224.] 

225. Degraded men, who labonring under the consequences of the 


primary and the secondary sins, do not perform expiatory rites, go 
to [these hells] 


* The meaning is that according to the nature of the object stolen, the thief is born 40 
in different orders of beings 
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226. The sin which a man happens to commit through ignorance 
can be destroyed by means of expiatory acts. The man, who commits 
sins knowingly, is [by expiation] allowed only to mix with the people 

` in virtue of certain texts. 

227. The slayer of a Br&hmana, a drunkard, a thief, and also he 
who violates the bed of his religious preceptor ;—these are [said to be] 
great sinners. So is he who lives with them. 


228. Talking very disrespectfully of one’s own religious precep- 

tors, blasphening the Vedas, murdering a friend, and forgetting that 

10 which one has once learned—these are to be known as [sins] tanta- 
mount to the slaying of a Bráhmana. 


229. Eating forbidden things, fraud, lying for a [temporal] advan- 
tage, kissing the mouth of a menstruous female ;—these sre equivalent 
to drinking intoxicating liquors. 

280. Unlawful appropriation of a horse, a jewel, a man, a woman, 
land, a cow, a deposit—all these are equivalent to stealing gold. 


231. ` [Illicit intercourse] with friends’ wives, respectable maidens, 

one’s own sisters, low-caste females, females of the same Gotra (family) 

` and daughters-in-law ;—[these are] said to be equivalent to violating 
20 the bed of one’s own religious preceptor. 


282—233. He who keeps illicit intercourse with the sister of his 
father, the sister of his mother, the wife of his mother’s brother, 
his daughter-in-law, his step-mother, his sister, the daughter of his 
family priest, [232] 

The wife of his preceptor, or his own daughter, is [like] the violator 
of his religious preveptor’s bed. In spite of the willingness on the part 
of these women, his organ of generation should be cut off, and he 

. Should be beheaded [233] 


284—242. Killing a cow, non-initiation with the Veda at proper 

30 time, theft, non-repayment of debts, omission to keep the sacred fires, 

sale of forbidden articles, the marriage of a younger brother before 
the elder, [284] 

Learning the Vedas from a paid tutor, teaching the Vedas for pay- 
ment, adultery, the non-marriage of the elder brother while the 
younger brother is married, usury, making salt, [235] 

Killing a woman, or a Sidra, or a Vaisya, or a Kshatriya, subsisting 
on condemned wealth, disbelief in the existence of God, violation 
of celibacy [by a student], as well as selling one’s own sons, [286] 

Theft of corn, lead, beasts, sacrificing for those who are not entitled 

40 to perform a sacrifice, abandoning the father or the mother or sons, 
selling a tank or a garden, [237] 
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Polluting a virgin, sacrificing for one who is married before his elder 
brother, giving one’s daughter in marriage to the younger before the 
elder brother is married, fraud, violating the vows, [238] 

An act [viz., cooking food] for one’s self, intercourse with one’s 
own wife addicted to drinking, giving up the study of the Vedas and 
the worship of the sacred fires, abandoning one’s own sons and 
kinsmen, [239] 

Cutting down trees! for fuel, subsisting by subjecting one’s wife to 
prostitution or by butchery or by using herbs as charms, manufactur- 
ing instruments intended to kill animals, addiction to vices, selling 10 
one's self, [240] 

Serving a Sádra, friendship with a sordid fellow, serving a man 
sprung from degraded parents, living outside [any of the four] orders, 
fattening on food charitably supplied by others, [241] 

Studying the treatises composed by atheists, superintendence over 
mines, selling one's own wife;—every one of these isa secondary 
sin. [242.] 

248. The slayer ofa Bráhmana is purified carrying the human 
skull? as a flag, subsisting on alms, proclaiming ne guilt, and by mo- 
deration in eating for twelve years. 20 

' 944. Or he can attain purity by saving one Bráhmana or twelve 
cows, or by [partaking in] the ablution-ceremony at the शॉप of the horse 
sacrifice. 

245. He, who has killed a Bráhmana, can become purified by reliev- 
ing a Bráhmana or a cow seen on the road, as affected with a chronic 
and troublesome disease. 

246. Or he becomes purified by recovering the stolen property ofa 
BráLmana, or by being killed or wounded by weapons, though not to 
death, in that attempt. 

247. Or for the sake of purity, he may make a sacrifice of [every 80 
part of] his body, beginning with the hair and ending with the marrow ; 
citing in order the hymn [beginning with] Lomabhyah sváhá and others 
that immediately follow. 

248. Orhecan become purified by dying in the midst of a battle, 
after being hit at [by arrows, &c.];or tormented with wounds, although 
not actually killed. 

249. Or he can become purified, if he lives in a forest, practising 
temperarce with regard to eating, and there thrice reads in low voice 
the texts of the Vedas; orif he travels round the river Sarasvati and 
every branch of it, living abstemiously during the travel. 40 


1 A green tree is not to be cut simply for firewood : Vij. 
2 On the top of a stick : Vij 
he 
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250. Or he canattain purity by conferring, as a charity, a sufficient 
sum of money, on a deserving Brahmana. The receiver of such a gift 
should, for the sake of his own purification, offer a sacrifice to god 
Vaisvánara. 

251. He, who has killed & Kshatriya or a Vaisya engaged in a 

: sacrificial ceremony, should perform those expiatory acts which are 
prescribed for the slayer of a Bráhmana. He, who has destroyed an 
embryo, ought to perform penance according to the caste [of the 
embryo]. The slayer ofa woman in her courses should perform penance 

10 in a similar manner 

252. A man ought to perform penance, even for a murder unsuc- 
cessfully attempted. The penance for [murdering] a Bráhmana per- 
forming sacrifice is double [of that ordained for the murder of a Bráh- 
mana generally].! 


DRINKING 


253. The drunkard attains purity by death, caused by drinking 
red-hot wine, water, clarified butter, urine of a cow, or milk 

254. Clad in clothes made of hair, and wearing matted hair, a 
drunkard may perform that penance which is ordained in the case of 

20 the murder of a Bréhmana; or for three years, he may subsist, -at 
night, on oil-cake or fragments of grain. 

255. Having drunk, through ignorance, wine, semen, excrements 
or urine, a man of any of the three orders of the twice-born, ought 
again to undergo the ceremonies. 

256. A Bráhmana female who drinks liquor, shall not go to that 
celestial region of her husband ; but she will be born again as a bitch, a 
‘female vulture, or a sow.? 


THEFT OF GOLD. 
257. A Bréhmana, who has stolen gold, should confess his crime to 
80 the king and offer him a club. When beaten [with the club] or dis- 
charged by the king, he will be purified. 
258. He may be purified without confessing [his crime] to the king 
` by performing the penance ordained for a drunkard, or distributing in 


charity as much gold as will weigh against himself, or will satisfy a 
Bráhmana.5 


VIOLATION OF THE PRECEPTOR’S BED 
259. He, who has violated the bed of his religious preceptor, should 


[for the sake of purification] lie on a hot bed made of iron; with the 
it Pn ee teer eei ii 
2 Comp. Manu ch. xi., vv. 72—87. * Compare Manu ch. xi., vv. 90-98. 
40 3 Comp. Manu ch. xi., vv. 98—102. 
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iron image of a woman; or should sever his testicles, take them in 
hand, and cast his body in the south-west ; 

260. Or for three years should practise Krichchhras sacred to god 
Prajápati ; or for three months should practise chándráyanae, and read 
the texts of the Vedas.! 


PENANCE FOR INTERCOURSE WITH A SINNER. 


261. If one were to live with [any of] these [sinners] for one year, 
he would become like them. One may marry a daughter of [any one 
of] these sinners, only"when she has observed fasts [for purification], 
and is destitute of anything [derived from her parents] 10 

262. Having killed any Avakrishta (one of low birth), a man should 
practise Chdndrdyana. Even a Sidra will thus be purified in time, 
unauthorised as he is [to perform penances by sacred rites].* 


SECONDARY SINS. 


268—264. The killer of a cow shall be purified ; if he lives, for‘one 
month, on the five products of the cow, abstains from sexual inter- 
course, sleeps in a cow-pen, follows a cow, and [at the end of the - 
month] gives a cow (in charity) ; [263] 

Or if he diligently practises a Krichchhra, or an Atikrichchhra ; or 
‘having fasted three days gives ten cows and one bull in charity. [264.] 20 
265. Purification from secondary sins is attainable in this manner, 
or by means of a Ohándráyana, or by living on water for one month, qr 

by a pardka (fasting for 12 days). 

266. In the case of the murder of a Kshatriya, the [guilty] man 
should give [in charity] one thousand cows and one bull; or should 
perform penance, as ordained in the case of the murder of a Bráh. 
mana, for three years 

267. The slayer of a Vaisya should perform such a penance for one 
_ year, or give one hundred cows. The slayer of a Sidra should per-. 

form such a penance for six months, or give ten cows 80 

268. Having killed misbehaving women belonging to the Bráhmana, 
Vai$ya, Kshatriya or Sádra classes, a man should, for the sake of 
purification, give [in charity] a leather bag, a cow, a goat, or a sheep 
respectively 

269. Having killed a woman not greatly misbehaving, a man should 
perform penance as prescribed in the case of the murder of a Sidra 


2 Comp. Manu. ch xi., vv. 102—106. *‘Comp. Manu ch. xi., vv. 179—189. 
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Having killed one thousand animals [of inferior kind], having bones, or 
as many boneless animals as would fill a cart, a man should perform 
similar penance. 

270. Having killed a cat, a lizard, an ichneumon, a frog, or a bird, 
‘a man should live for three days on milk, or perform one-fourth of the 
[Prájápatya] krichchhra penance. 

271. In the case of the slaying of an elephant, five blue bulls 
should be given in charity. In the case of the slaying of a parrot, a 
calf, two years old, should be given. In the case of the slaying of an 

10 ass, a goat, or a sheep, one bull should be given. In the case of the 
slaying of a Kraujicha, a calf three years old should be given. 

272. Having killed a flamingo, a vulture, a monkey, a tiger, an 
aquatic bird, a land-bird, a peacock, or a cock, a man should give one 
‘cow. Having killed a herbivorous creature, a man should give a calf. 

278. In the case of the killing of snakes, an iron stick should be 
given; of an eunuch, tin and lead should be given; of a wild boar, a 

‘jar filled with clarified butter ; of a camel, Guñja fruits ; and of a horse, 
& [piece of] cloth 

274. In the case of the killing of a Tittira bird, one Drona 

90 [measure] of sesamum seed should be given; and of animals such as . 
"elephants, he may perform a Hyichchhra penance for each [animal 
killed], if unable to give the [proper] gifts 

275. In the case of the killing of a creature found in fruits, flowers, . 
food and juices, the guilty person should eat clarified butter. In the 
case of the killing of [the lowest species of] animals with bores, some- 
` thing of small value should be given in charity. In the case of the 
killing of boneless animals, Pránéyáma (suppression of breath) [will 
suffice as 8 purificatory means]. 

276. Ifa man has cut a tree, a thicket, a creeper or a shrub, he 

80 should mutter a hundred Richs (lines of the Vedas).: If a man is guilty 
of having wantonly cut 8 medicinal plant, he should one day sub- 
sist on milk, and follow a cow. 

277. Bitten by a prostitute, a monkey, an ass, a dog, a camel or 
-other beasts, or a crow, a man should perform Pránáyáma, standing 
in water, and eat clarified butter, before he can be purified. 

278. With the hymn [beginning with] Yanmedya retah (my semen 
:which today, &c.) a man should consecrate his semen fallen [at a 
time otber than that of a sexual intercourse]; and by means of his ring- 
finger, should touch the space between Lis breasts and the space 

40 between his eye-brows. 

279. Having seen one's own reflexion in water, [a man] should 

mutter repeatedly this hymn [beginning with] Mayitejal (in me light, 
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&c.) Having seen an unclean thing, having committed indiscretion, 
or having told a lie, {a man should mutter repeatedly] the sávitri 
hymn. 

280. A celibate twice-born student by cohabiting with a woman, 
becomes guilty of incontinence. He will be purified by sacrificing an 
ass to the god Nairriti. 

281. Having given up for seven nights begging and the worship 
of sacred fires, though in good health, he should offer two oblations, 
citing the two hymns, [beginning with] Kémdvakirna, &c. 

282. Then he should stand [near the sacred fires], citing the hymn 10 
Samdsinchatw (may he sprinkle me, &c.) If he drink honey and eat 
meat, he should undergo a Krichchhra and perform other vows. 

283. If one has displeased his religious preceptor, he will be purified 
by doing something to please the preceptor. A religious preceptor 
should perform three Krichchhras, if a student of his sent by him [on 
an errand] should die. 

284, A man incurs no sin if, while doing good to a Bráhmana, the 
latter dies ; similarly if he causes pain to cows and bulls, while adminis- 
tering medicine to them or branding them. 

285. He, who truly describes another’s sins incurs equal sin; he 20 
who falsely accuses another incurs twice the sin uttered and all the 
sins of the accused [in addition]. 

286. He, who falsely charges another with a primary or a secondary 
sin, should fora month subsist on water, perform low recitations, 
and restrain his senses. 

287. A man, accused falsely, should perform a Krichehhra, or offer 
an oblation of boiled rice flour to the god Agni, or @ sacrifice of a 
goat to god Véyu. 

288. He, who, without being authorised, cohabits with his brother’s 
wife, should perform a chdndrayana. He, who cohabits with his wife 30 
while in her monthly courses, is purified by drinking clarified butter at 
the end of three nights. 

289. He, who has performed a sacrifice for 8 degraded twice-born, 
as well as he who has violated his marriage vow, should perform three 
Krichchhras. He who has polluted the Vedas, as well as he who has 
abandoned one seeking his shelter, should live for one year on barley. 

290. A man is purified from sin arising from the acceptance of a gift 
from an unworthy man, if he, for one month, lives in a cowpen, (ab- 
stains from sexual intercourse], subsists on milk, [and] devotes himself 
to the muttering of the Gáyatrí.? 40 


1 The Gayatri. ३ Comp. Manu ch. xi., vy. 108—117. 
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MISCELLANEOUS. #1] >. 


291. Having travelled in & carriage drawn by asses or camels, hav- 
ing bathed or eaten while naked, or having cohabited with one’s wife 
in day time, [a man shall be purifisd] by bathing and performing 
Pránáyáma while standing in water. 

292. Having braved and menaced one’s religious preceptor, or 
having vanquished a Bráhmans in a dispute, or having tied him with 
a cloth, & man should instantly beg pardon [of the injured party], and 
fast for one day. 

10 298. In the case of the raising of a stick against a Bréhmana, a 
Krichehhra, and of throwing down [a Bréhmana], an Ati-Krichchhra [is 
ordained as a penance]. Where blood is drawn, one Krichchhra and 
one Ati-Krichchhra, and where blood has issued [but not fallen down] 
one Krichchhra [is ordained]. 

994. In a case, for which no expiatory rite is provided, a penance 
should be prescribed, after having diligently ascertained the place and 

“the time,! the age and the capacity? and the sin. 


THE ABANDONMENT OF THE DEGRADED. 


295. The kinsmen of [a man] degraded from his class, should carry 

‘20 an earthen jar placed on the head of a female slave out of the town, 

and empty it there, and also treat him as an outcaste in all their trans- 
actions. 

296. Ifafter having undergone the [necessary] expiatory rites, he 
comes among them ; they should empty a fresh earthen jar. Nor should 
they reproach him; but should by all means live with him. 

: 297. This very ceremony is ordained in the case of degraded women. 
They should be given dwelling-room in the vicinity of the house, 
provided with food and clothing and be guarded. 

298. Cohabiting with a man of & lower class, causing abortion, 

80 killing the husband;—these are undoubtedly [among the] special 
causes of the degradation of women. 

299. A man should never live with those [men] who have killed 
persons seeking their protection, or children, or women, and also with 
ungrateful men; even after they have undergone the [necessary] 
penance. : 


1 Wbere and when the sin was committed : Vij. 
2 Of the sinner: Vij. 
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300. After the earthen jar is emptied [on restoration to his caste], a 
man in the midst of his kinsmen should present barley corn to cows. 
If the man is first respected by the cows, then he deserves respect [from 
his kinsmen]. 

801. He whose sin is known, should perform a penance approved 
of by an assembly. — 


SECRET EXPIATION. 

He, whose sin is not known, should perform a penance in private. 

802. The killer of a Bráhmana shall be purified by fasting for three 
nights; by muttering repeatedly [the hymn called] Aghamarshana, 10 
while standing in water, and by giving in charity a cow yielding 
abundant milk. 

308. Or [for the sake of purification], [the man], subsisting one 
day on the air and standing in water, may offer forty libations of 
clarified butter, citing the hymn [beginning with] Lomabhyah svdhé. 

804. [A drunkard will become] pure by fasting for three nights, 
and offering a sacrifice of clarified butter, citing the Kishmdnda Riche. 

A Brihmana, who has stolen gold, [shall be purified] if he mutters 
repeatedly [the collection of hymns called] Rudra standing in water. 

305. He, who has violated the bed of his religious preceptor, is 20 
purified by muttering repeatedly [the collection of hymns beginning 
with] Sahasra sirshé (thousand headed, &c.). [Each of] these [three 
sinners] should give separately at the end of the penance a cow 
yielding abundant milk 

306. For averting the consequences of secondary sins, for which 
no penance is provided, and of [all other] sins, a sinner ought to 
perform a Prandéydma a hundred times 

3807. Having swallowed semen, evacuations, or urine, an excellent 
Bráhmana should drink the holy juice of soma consecrated by oükáras. 

308. All the sins, that may have been committed, unconsciously, at 30 
night or by day, shall be destroyed by performing the three sandhyas. 

809. Muttering repeatedly the $ukriyáranyaka, and especially the 
Gáyatrí hymn, and also reciting Rudra eleven times—these are surely 
calculated to destroy all sins 

310. Whenever a twice botn-thinks himself affected [with a sin], 
he should sacrifice sesamum seed with the Gáyatrí, and bestow gifts. _ 

811. In this world even those sins which result from the gravest 
crimes, do not touch him who is devoted to the study of the Vedas, 
who isforgiving, and who is absorbed in the performance of great 
sacrifices. 40 
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812. A man can be purified from all sins exbept that of killing a 
Bráhmana, by subsisting on the air, standing during the day, passing 
_ the night in water, staring at the sun, and muttering the gágatrí athou- — 
sand times.! 


DEFINITIONS OF PENANCES. 


818. Religious celibacy, compassion, forgiveness, charity, veracity, 
uprightness, abstaining from killing animals, abstaining from theft, 
sweet words, controlling the senses,—these are denominated to be 
yama (restraints). 

10 314. Ablutions, religious silence, fasts, sacrifices, the study of the 
Vedas, controlling the passion of love, serving the religions preceptor, 
purity, abstaining from anger and vigilance,—these are termed the 
niyamas (observances). 

815. Whena man lives on the urine and dung of a cow, milk, 
curd, ghee, and water with kuí« grass steeped into it, and the 
next day observes a fast ;—he is said to practise the austerity termed 
Sántapana. f 

316. Whena man performs a Sántapana for six days, subsisting 
each day on one of the aforesaid articles, and fasting on the seventh 

20 day: this austerity extending over seven days, is said to be a Mahd- 
séntapana. 

817. A parnakrichchhra (leaf penance) is said to consist in drinking 
the decoction of the following in their order :—viz., the leaves of 
Palásá, Udumbara, lotus, Bilva, and kusa grass. 

: 818. A tapta krichchhra (hot penance) is said to consist in drink- 
ing every day one of these things, in their order, viz.:—hot milk, hot 
ghee and hot water, and fasting one night. 


319. A pádakrichchhra (quarter penance) is said to consist either in 
eating once a day or once in the evening, or [living] without begging 
80 or fasting. 
320. This [quarter penance], in any manner repeated thrice, is said 
to constitute a Prájápatya penance. An Atikrichchhra is this Prájá- 
patya-penance, performed while living on a scotticeful of food. - 


321. A krichchhratikrichchhra is said to consist in subsisting on 
milk for twenty-one days. A Paráka is said to consist in fasting for 
twelve days. 


1 Comp. Manu. ch. xi., vv. 257—266. 
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829. A saumya-krichchhra (mild) penance is said to consist in eating 
every day one of these things in their order, viz., oilcake, the water 
of boiled rice, buttermilk, water, and barley-meal ; and in [afterwards] 
fasting for one night. 


328. A Tulépurusha penance is to be known to consist in eating 
the above-mentioned articles each for three nights in their order, and 
extends over fifteen days. 


824. That man is said to be practising a chándráyana, who eats 
morsels of food as large as a peacock’s egg, increasing the number of 
morsels by one each day during the bright fortnight, and similarly 10 
decreasing them in the dark fortnight. 


825. Thata man should eat anyhow, [not more than]two hnndred and 
forty morsels of food in one month, is another form of chdndrdyana. 


3826. When a man has been practising a hrichehhra as well as a 
chándráyana, he should regularly bathe thrice a day, mutter holy 
hymns, and consecrate his morsels with the Gáyatri. 


827. In the case of sins not noticed, purification is attainable by 
means of a chándráyagaa. He, who practises it disinterestedly, will live 
[after death] in the same regions as the moon. 


828. He, who, desiring greatness, performs a krichchhrqa, will obtain 20 | 
great wealth. He who performs a krichchhra attentively, will obtain 
a fruit similar to that of a great sacrifice. 


829. Having heard these duties taught by Yijrinvalkya, the sages 
thns addressed that magnanimous pre-eminent philosopher of un- 
bounded splendour :— - 

330. “Those, who will diligently study this Dharmasástra, will go 
to heaven after having acquired fame in this world. 

831. “ He who is desirous of learning, will acquire learning. He 
who is desirous of wealth will acquire wealth. In the same manner, he 
who is desirous of a long life will have long life. He who is desirous 80 
of glory will acquire great glory 

832. «There is no doubt that he, who will read at least three conplets 
from this work at a §réddha ceremony, will eternally gratify his manes. 

338. “By studying this work a Bráhmana will obtain respectability, 
a Kshatriya will become victorious, and a Vaisya will become rich 
in corn and money. - 

ia 
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981. “The learned man. who, on the last day of every fortnight 
reads it to the twice-born, will attain tle merit derivable from [the 
performance of] a sacrifice. May your Holiness sanction this 


335. With his heart delighted at hearing the above said by the sages, 
Yijiiavalk ya also, bowing to the Self-existent Being, said * Be it so.” 
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APPENDIX. 


I. 


ANALYSIS OF EIGHTEEN SMRITIS published by Jibánanda 
Vidyáságara, B.A. Calcutta: A.C. 1876. 


In introducing this portion of the Appendix I must say a few words. 
In going over the field of Smriti literature, I have not been able to 
find any guides or land-marks. Many Smritis as they are now quoted 
by the authors of digests are apparently lost in a separate form. 
Others again are mere fragments from other works which it is not easy 
to identify. Some are extracts from larger works now lost. A few 10 
seem to be clearly sectarian works of very late origin. On the num- 
ber and age of the Smritis in general, enough has been said in the 
Introduction. In the present Appendix I have attempted a brief 
analysis of eighteen out ofthe twenty named in Yájfiavalkya (I. 45), and 
from which that Smriti has drawn largely in its pages. The only two 
omitted are Manu and Y&jiiavalkya, and for obvious reasons. Manu 
has been already translated and conimented upon. Some remarks on 
Manu occur in the Preface. To give my own analysis of Manu as 
made by the light of other Smritis and the Puranas would have increased 
the size of the work beyond the contemplated limits. Yájfavalkya 20 
is tfanslated in the body of this work, and an analysis of some of its 
principal topics with remarks has been given in the Introduction. 
For the analysis of the remaining eighteen Smritis, the Calcutta edition 
of Pandita Jibánanda has been used; but other collections have also 
been drawn upon, so far as these eighteen Smritis are concerned. 
These will be designated by the following marks:— 


A—Calcutta collection above méntioned. 

B—Benares collection lithographed in Samvat 1923 

O— Collection of Smritis in the Bombay University Library (MSS.) 
D—My own private collection (MSS) 30 


Atri. 
Threeiwnrks named Laghvatrisamhité, Atrisamhitá, and Vriddhátri- 
samhitá appear under the name of Atri l 
I. Laghyatrisamhitá ,or the smaller Atri (A) -consists of 5 
adhydyas or\ chapters and 184 verses in the Anushtubh metre ; refers 
to Achára (ritual) and Préyaschitta (penance) alone, as is indeed indi- 


276 


` cated by the sccond versc,! the questions in which as addressed fo Aim 
have elicited the present Smriti. It has two prose passages in thy, 
fourth chapter; and has two conplets in the Indravajré metre in the 
third chapter. It refers to Manu in the second and fifth chapters 
(pp. 8 and 8), has at its end a dialogue between Indra and Brihaspati, 
which appears properly to belong to the Smriti of Brihaspati (see 
p- 644), and ought to have no place here. 

Remarks.—The absence of the usnal Phalaérutt verses, or verses which 

State the rewards for studying the work, would go to show that the 

10 present piece is styled Laghvatri in the sense of an extract from Atri 
on a particular topic, and not in the sense of an abridgment of the 
entire law of Atri. A comparison of the subjects proposed to be dis- 
cussed by this and the Atrisamhitá that follows (p. lvv. 2, 8 and p. 13 
vv. 9—5) confirms this view. 

TI.  Atrisamhitá (A, B) is wholly metrical; is not divided into chap- 
ters; has 998 verses; refers to ritual and penance alone ; and alludes to 
Sátátapa (p. 35 vv. 261, 270), and Sankha (p. 35 v. 262; p. 30 v. 284). 
As there are several verses in Manu ending in इत्पेवं मनुरब्रवीन्‌ (so said 

. Manu);so there are some versos in this work ending in भगवानत्रिर ब्रवीत्‌ 
20 (so said his holiness Atri), (see p. 21 v. 98; p. 26 v. 168; p. 27 v. 
172; p. 42 vv. 350, 851). 

Some definitions of penances given here exactly agree with those of 
Yéjtiavalkya (see p. 28 v. 118 and Yáj. ch. iii. v. 816 ; p. 28 v. 126 and 
Y4j. ch. iii. v. 9319; p. 28 v. 217, and Yáj. ch. iii. v. 321 ; and p. 24 v. 

129, and Yáj. ch. iii. v. 828), and others are paraphrases with slight 
variations (see p. 22 v. 116, and Yáj. ch. iii. v. 817 ; p. 23 v. 117, and 
Yáj. ch. iii. v. 815; p. 23 v. 127, and Yáj. ch. iii. v. 322). The metre 
is mostly Anushtubh, but there are some Upajáti verses (see pp. 15, 
82, and 45). Quotations from ancient authors are prefaced by stargate - 

80 रन्ति, which means ‘In connection with this it is said, (see pp. 
26, 30). 

The Atri Samhitá as itis found in C and D agrees with neither 

of the abovementioned works in Atri’s name. It is divided into nine 


^ 


+ It runs thus :— Y 
भगवन्‌ केन दानेन जपेन नियमेन च | शुध्यन्ते पातकरेयुक्तास्तदृहि ले मही वने || 


? Prof. Monier Williams regards the circumstance of the anthor’s name being 
mentioned in a work which professedly is his prodnction, as indicative of the work 
being a compilation from more than one source. (See his note on p.216 of Indian 
Wisdom, secoud edition.) I think that no such conclusion can be based npon the 

40 said circumstance by itself. The mention of the author's name in certain verses 
appears to me to be made mercly for the exigencies of metre, and therefore in no 
way significant. If, however, any inference isto be drawn from that fact, it can 
be no other than that the work was a compilation of the Institutes of Atri by a pupil 
or a descendant of Atri, and not by Atri himself. 
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chapters, and has several prose passages. Its first chapter has ten 
verses, the second has thirteen, the third has fifteen, the fourth is prose, 
the fifth has sixteen verses, the sixth, seventh and eighth are prose, and 
the ninth has seven verses. It refers to ritual and penance alone. The 
absence of an allusion to any previous author, as well as the style of 
mixed prose and verse, incline me to regard this as the genuine 
Atri Smriti, and its namesake that appears in the Calcutta compilation, 
as a much later production passed under Atri’s name. My grounds 
for considering the Atri Smriti of Calcutta as a later work are :— 
I.— That it is confessedly a compilation (see p. 18 vv. 3 and 4), as is 10 
confirmed by allusions to Sátátapa and Sankha, and by quotations from 
nameless authors with the preface of भत्राप्युदाहरन्ति.  II.— There are un- 
acknowledged verses borrowed from Yájüavalkya as shown above 
IIL—It has occasionally metres other than Anushtubh, which is the 
usual metre of all ancient works. IV.—There are indications to show 
that the Bráhmana had at the time of that work descended to occupa- 
tions like trading, agriculture, painting, the profession of bards, &c. 
(see p. 44 vv. 375, 376; p. 45 vv. 384, 385). V.—Allusion is made to 
the Bhágavata Sampradéya (see p.45 v. 881). VI.—Certain Sádras., 
are declared as unfit to touch (see p. 37 v. 285). Such a prohibition 20 
does not occur either in Manu or Yájiiavalkya. 

All these passages, which to my mind indicate a later date of the 

- production, do not occur in the Atri of the C and D collections. 

III. Vriddhátri Samhitá (A) isalmost the same as Laghu Atri. The 
opening verse in the two is different; and the dialogue between Indra 
and Brihaspati, which concludes the Laghu Atri, is omitted here. A few 
verses have been added, and some omitted, so that the number of verses 
is on the whole less by one than that in the Laghu Atri, viz., 188, 
À comparison ofthe two leaves no doubt that, though differently named, 
Vriddha Atri as printed is nothing more than Laghu Atri, with differ- 80 
ences not more in number or importance than are frequently seen 
between two manuscripts of the same work from two different parts of 
the country. 

General Remarks. 

_ There is one Atri who is the reputed seer of the fifth Mandala of the 
Rig-veda. Probably he may be the same as the one who was the son 
of Brahmá, and is worshipped as one of the Saptarshi-(seven sages). 
It is impossible to regard the present Smriti as a work of that indivi- 
dual ; for, even in Vedic times, Atri is often mentioned as a very ancient 
sage. It is likely the production of some one who was either a descend- 40 
ant of Atri or a follower of his doctrines. 

Atri is now worshipped as one of the seven sages with the recitation 
of Rich 4, Süákta 78, Mandala V (Rig-veda), and his wife Anasáyá 
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is mentioned inthe Parisishta to Ashtaka viii. Adhydya iii. (not 
found in Prof. Max Miiller’s edition of the Rig-veda). There are 
numerous allusions to Atri in the Rig-veda (see Prof. Max Miller's 
index to his Rig-veda in vol. V). Atri appears in tho Asvaldéyana 
Srauta Stra Parisishta (p. 891) and also in his Grihya Sutra (p. 163) 
ii., iv. 2. In the Yajurveda he appears in the Taittirlya Samhita 
Kánda vii. Adhyáya i. Anuváka 8. 


In the Puranic history, Atri appears as one of the ten sons of 
Brahma created out of the mind (see Bhágavata skanda iii. ch. xii. 
10 vv. 22—24). His wife's name was Anasify4, and he was the father of 
Datta, Durvésas and Soma. According to Matsya  Purána 
ch. 194, Atri along with the remaining nine Mdnasaputras was de- 
stroyed by a curse of Mahádeva, and was again created in the present 
Manvantara. Here too his wife's name was Anasüyá, but his sons were 
four instead of three. Ráma in his exile visited the hermitage of Atri 
before entering the Dandaka forest (see Rámáyana Ayodhyá Kanda 
chapters 117 to 119, and Adhyátma  Rámáyaua, Ayodhyá Káņda 
ch. ix. v. 79). On the return of Rima, Atri was one of those sages 
who repaired to Ayodhy4 to congratulate Rama on his restoration 
20 to his throne (see Ránáyana Uttara Kanda ch. i.v.8). There is another 
Atri in the Mahábhárata Vanaparva ch. 185, who went to a descendant 
of king Vena of the solar dynasty for requesting alms, and had a dispute 
with sage Gautama of that conrt. The Devibhdgavata ‘states that 
Atri is the nineteenth Vyása or compiler and arrauger of the Vedas in 
the present Manvantara (see Skanda i. ch. iv.). 


-~ Airi's son Datta, who has been mentioned before, is now worshipped 
as representing in one individual the present Hindn trinity of Vishnu, 
Siva, and Brahmá. 


Vishnu. 


30 Three works appear in Vishnu’s name, viz., Vishnu Smriti, Vaishnava . 
Dharmaśástra, and Laghu Vishnu Smriti. 

I. Vishnu Smriti (A) is evidently a poem that ought to have no 
place in the Smriti literature. It is what is wel known by the name 
of Anusmriti, and forms a part of the Pancharatni Gitd. Probably 
the occurrence of the word Smriti in the name of the work misled the 
publisher, and made him think it to be a Smriti work. 

It is metrical; contains 114 verses, all in the Anushtubh metre 
save afew at the end; and is a dialogue between tlie grandson of 
Dharmaraja and Saunaka. An earlier enquiry on the same subject by 

40 Dharmarája of Bhishma, and a still earlier one by Nárada of Vishnu, are 
noticed. ‘fhe whole piece is written in reply to the questions contained 
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in the second and third verses.' As the nature of the enquiry shows, 
the work has nothing to do with either ritual, civil law, or penance. 


- Remarks. —This Anusmriti is not fonnd in the Bombay edition of 


the Mahábhárata, althongh its inclusion in the Pancharatní Gítá would 


indicate that it was a part thereof. It is worthy of note that while the 
Mahábhárata makes no allusions to the juvenile exploits of Krishna 
before he joined the Pándavas, the Anusmriti refers to Krishna’s killing 
of Kamsa and Chánüra (see p. 68 vv. 89, 40). The vocatives द्विजश्रेष्ठ 
(oh best of the twice-born) and मुनिप्रवीर (oh best of sages) are inexpli- 
cable as addressed to Dharmardja by Bhishma, save by supposing that 
those verses belonging originally to another work have been adapted 
and fitted into the Anusmriti. 

Il. The Vaishnava Dharmasastra (A) is divided into 100 Adhydyas. 
All chapters are mixed prose and verse, except the first and the last 
two, which are entirely metrical; acircumstance which raises a suspicion 
that the real Smriti work, consisting of the intermediate 97 chapters, 
is fitted up with an opening and a concluding chapter, which formed a 
part of some Puránic story. 

The following is a brief analysis of the Smriti :— 

Ch. I.—The earth on being saved from dissolution by Vishnu in 
his incarnation of Varáha, fonnd everything in confusion, and 
being anxions to know her future sought out Kasyapa, and 
enquired as to whose protection she shonld resort in that exi- 
gency. Being referred by him to Vishnu, the protector ofthe 
universe, she goes to him, and asks what would constitute ker 
safety. Vishnu replies that she shonld look up for support to 
virtuous sages. The earth's next enquiry is as to what consti- 
tute virtue and good conduct, and this paves the way for the 
present disquisition on dharmasástra by Vishnu. 

Ch. II.—Gives the fonr classes and their occupations. 

Ch. III.—On the duties of a king. 

Ch. IV.—On weights and scale of fines; it may be remarked that 
the latter differs from the one adopted by the Mayükha (see 
above p. 156 1. 6). 

Ch. V.—On punishments for different offences. 

Ch. VI.—On recovery of debts; has 8 verse exactly similar to Y4j. 
ch. ii. v. 58; is a concise statement of the whole law on the 
subject in prose. f 

Ch. VIT.—On writings. 


1 The verses run thus :— 
सततं किं जपञ्जप्यं विबुध: किमनुस्मरन्‌ | मरणे यज्जपञ्जप्यं यं च'भावमनुर्मरन्‌ ॥ २॥ 
यच्च ध्यात्वा द्रिजभेष्ठ qup मृत्युमागतः। परं पदमवाभोति तन्मे वद महामुने ।। ३ ॥ 
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Ch. VIIL—On witnesses. It contains a verse exactly similar to Yáj. 
ch. ii. v, 79. 


Chs. IX. to XIV.—On different kinds of ordeals. 

Ch. XV.—Mentions the twelve kinds .of sons, the verses in the 
chapter being exactly similar to Manu ch. ix. vv. 137—139. 

Ch. XVI.—On the different mixed classes. It mentions Cbándála 
among those who are subject to the Smriti law. ' 

Chs.. XVIIL, XVIII.—On inheritance and partition. These are 
meagrely treated. the verses being similar to those in Manu ch. 
ix. vv. 208—210, and Y4j. ch. ii. vv. 120 and 188. 

Ch. XIX.— On funeral obsequies. 


‘Ch. XX.—On the divisions of time, with an exhortation to refrain from 


lamenting over the dead. It contains extracts from the Bhaga-: 
vadgítá ch. ii. in the Mahábhárata. 

Ch. XXI.— Funeral obsequies continued. 

Ch. XXII.—On impurity on account of death. 

Ch. XXIIT.—On the purification of things. 

Ch. XXIV.—On the eight forms of marriage. 

Ch. XXV.— On the duties of a wife. 

Ch. XXVI.—On the superiority of the senior wife and a wife of the 
same class. Manu ch. iii, v. 18, disapproving of a Bráhmana's 
marriage with a Sádra wife is here quoted, although in ch. xxiv. 
such a wife is laid down for a Bráhmaņa by Vishnu. 

Chs. XXVII. to XXIX.—Give the different Samskdras or ceremonies, 
including Upanayana, and the duties of a Brahmacharin. 

Chs. XXX. to XXXIII.—Prescribe general rules of conduct for a 
householder. 

Chs. XXXIV. to XLII.—Give an enumeration of the principal and 
secondary sins. 

Chs. XLIII. to XLV.—Describe the different hells and the conse- 
quences of sins in the next life. 

Chs. XLVI. to LV.—Prescribe penances for different sins. Ch. li. 
contains a long metrical passage (very likely an extract from 
some other work) in -support of the sacrifice of animals, thus 
showing that at the date of this Smriti the Vedic ordinance of 
a sacrifice was losing its hold on the minds of the people, and 
needed the special support of a Smriti writer 

Ch. LVI.—Enumerates the particular portions of the Vedas regarded 
as peculiarly sacred 

Ch. LVII.—Describes the persons from whom gifts should not be 
accepted 
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Chs, LVIII. to LXXII.—Give rules of daily conduct in great detail 
for a householder. | 

Chs. LXXIII. to LXXXV.—On Sréddhas or oblations to manes. 

Ch. LXXXVI. to XCIII.—Describe presents made to Bráhmanas and 

` their merits. 

Chs. XCIV. to XCVIL.—On the duties of ‘a hermit and an ascetic. 
They contain the anatomy of the human body and the elements | 
of yoga philosophy 

Chs. XCVIII. and XCIX.— The earth on hearing the whole Smriti 
praises Vishnu, and enters into an utterly irrelevant dialogue 10 
with Lakshmi, in Upajéti metre, by enquiring of the latter as 
to where she is to be seen, 


Ch, C.— Consists only of the verses declaring the merit accruing 
from the study of this Smriti. 


Remarks.—This is the Smriti which has been made the subject: of a 
commentary named Vaijayant{ by Nanda Pandita, son of Rama Pandita 
Dharmédhikéri, and which is referred to by Nilakantha in his Vyava- 
bára Mayikha. This work is exceptional in claiming a divine origin. 
Nanda Panditu' himself considered this claim as extravagant; for he 
says the present work must bea reproduction by some Rishi of what he 20 

. orally learnt from Vishnu, as the Uttara Mímámsá of Dvaipáyana was. 
This explanation of Nanda Pandita ouly confirms what isapparent on the 
most cursory perusal that the whole is a mere compilation, which has 
been ascribed to Vishnu to maguify its importance, The metrical por- 
tion of almost every chapter is a quotation, in most places un- 
acknowledged, and ih some few places acknowledged (see pp. 159, 160, 
162) as traditional verses under the name of pitrigáthá. There occur a 
large number of verses that are found in Manu (see pp. 93, 94, 97, 111) 
and Yájiavalkys (see pp. 86, 89, 95, 99, 112). As regards the relative 
position of Vishna in respect of Manu, it sppears to me that a long 80 
period must bavo elapsed after Manu, before the present work 
appeared, for—I., the limits laid down by Manu for A'ryávarta in chapter 
ii. verse 22? had to be made more indefinite in the time of Vishnu (vide 


* ‘The passage referred to is at the heginning of the commentary, and runs thus :— 
इह खरू करूणातपोनिथिभंगवान्वारायणः शेषतल्पात्कल्पादावुत्थाय वाराहं वप्रास्थाय निरवधिजलधिं- 
WA दन्तलभ्रां वसुन्धरामुदधृत्य स्वभूत्यावदाननिदानजिज्ञासया तयैव शष्टान्सर्वे्टान्वणोश्रमधमीन्मोवाच। तांभ 
'क्चिद्विपशिद्धिरुपभ्रोतायन्तयोः सङ्गतिसम्पादनाय स्वनिर्मितया चतुरध्यास्या भगवन्सुखनिरगेतानां 


तदाद्यानां maat वण्णवत्यध्यायीं पारेपूर्ये हातमध्यायात्पारिल्प्य काण्डत्रयेण . निबबन्ध । यथा 
भगवत्मोक्ता TATA दवैपायन; i l à 40 
3 [t runs thus 
आसउद्राक्षु Y पू्वादासमुक्रनु प्थिमात । तयोरेवान्तरे गिर्योरायीवर्त agm: t 
J a 
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p.160), probably because the Aryas had then spread over a larger 
country ; IL, the lengthy defence of the slaughter of animals in a saeri- 
fice at p. 181 could not have been necessary, unless the Vedic rite of 
sacrifice enjoined by Manu had begun to be looked upon with disfavor 
in the interval; IIL, the minute details of the treatment of the dead 
by Yama, the Pluto ef the Áryas (p. 121), de not all appear in Manu. 
In regard to his chronological position in reference to Yájüavalkya, 
,the facts that Yájüavalkya is often brief where Vishnu is verbose, 
(compare for instance the contents of chapter v. of Vishgu with the 
10 corresponding portions of Yájüavalkya in chapter ii. after the 212th 
- . verse, or chapters 78 to 85 of Vishnu to Yáj. ch. i. vv. 217 to 269), that 
there 18 more of systematic arrangement and analysis in the former 
than in the latter, and that civil law occupies in Vishyw ७ subordinate 
position to ritual, incline me to the opinion that Vishnu is of an earlier 
date; although 1 must add that I do not think they were separated by 
any considerable length of time. The consideration that leads me tothis 
statement is the almost complete uniformity of details on the different 
topics treated in the two works (see, for instance, the chapters ow 
_ the punishment of offences, oblations to the manes, recovery of debts 
90 and purifications of things), particularly in.respect to the elements of 
Yoga philosophy, which even in the Vedic literature has been con- 
sidered to be a later growth. The fact that there are verses common 
to the two writers affords noclueto determine the question of priority ; 
but considering the style of Vishnu,.which is generally diffuse, it is not 
unlikely that Yájüavalkya borrowed from Vishnu what he thought 
was already concise enough without acknowledging the source; and 
he did.so the mere readily because these were probably traditional 
verses and not the production of Vishnu, who himself, like YAjiavalkya, 
was a compiler 
80° II. Laghu Vishnu Dliarmasástra (C and D) consists of 109 verses 
in the Anushtubh metre, and! gives the general duties and ceremonies 
of the four classes and the four orders. 

This same work is mentioned i B-as rfe yard, and is divided 
into five chapters, which do not interfere with.the consecutive number- 
ing of the verses 

Remarks.—This work is not an abridgment of the abovenamed 
Vaishnava Dharmaéastra, as its name would seem te indicate, for—I.,.it ig 
ascribed to a Rishi Vishnu, who is described as proficient in the Vedic 
and Smriti lore, and who composed the present work at the request of 

.40 the sages residing at the town of Kalápa.? 


3 The verse runs thua :— 


चातुर्वण्यैव्यवस्थामं यस्मिन्देश भ विद्यते । स सुच्छदेशो विशेय आर्यावतेस्तत: पर: |) 


3 See the opening verse which runs thus :— 


विष्णुमेकाम्रमासीनं थुतिस्म्रातिविर्दा वरम्‌ । TATT: सर्वे कलापप्रामवासिन: t 
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This town of Kalápa appears to have been situated on the northern 
side of the Himalayas, and is likely the same as is referred to in the Bha- 
gavata (skandha ix., Adhyáydha 12, v. 6, p22). TI., It does not contain 
those texts which are attributed to Vishnu by Niiakantha in his Vyava- 
hára Mayükha. III., In its last line it end अ pretend to be an origi- 
nal work referring ‘the reader'in respect. of its omissions to other works.? 
IV., Tt contains a verse which has no counterpart in the large work— 
Vaishnava Dharmasástra, and which enunciates a doctrine mot found 
an any other Smriti. This is the last but one- verse in the work,? and 
it restricts the fourth order—asceticism (or Sannyása) to.the Bréhmana 10 
class alone, in spite of Manu, who appears to allow it to all the three 
twice-born classes (see Manu, ch. vi. v. 85, see further Mallingtha’s 
comments on v. 14 of canto viii. of Kalidasa’s Raghuvaméa). 


Hårita. 
There are fhree works under the:newe of Hárita, viz., Laghu Háríta 
Swriti, Vriddha Háríta Samhitá, amd Harita Dharmaséstra 


L Laghu Háríta Smri&i (A and B) consists of seven chapters, çon- 
taining 198 verses in all. 


Ch. L—Opens with an enquiry by assembled sages in regard to the 
‘duties of different classes and orders and Yoga philosophy, and 20 . 
ventains Hárita's statement of the duties of a Bráhmena. I may 
mote that the study of Dharmaśástra as distinct from that of the 
Vedas is particularly enjoined in verse 24 (p. 179). All verses 
except the last (which is in the Upajáti) are in the Anushtubh 
metre. , 

Ch. II.—Lays down the duties of the remaining three classes. 

Ch. III.—Describes the duties of the first order. 

Ch. IV.—On the duties of the second order, namely, that of a house- 
holder. Itis noteworthy that the duties here laid down are not 
the peculiar duties -of a householder, and are given in Yájüa- 80 
valkya, under the head of the duties of a Brahmachárin. Maríchi 
and Sáunaka are referred to in verse 16 (p. 184). 

Ch. V.—On the duties of a hermit (Vanaprasthan). 

Ch. VL—On the duties of an ascetic (Sannyásin). 

Ch. VII.—Gives directions in regard to Yoga or meditation. 


Remarks.—This work is evidently an extract from some larger work, 
which in the style of the Mahábhárata introduces the dialogue between 


* See the Mahábhárata, हिमवन्तमतिक्रम्य कलापग्राममाविशत्‌ | 
2 The verse runs thus :— 


आश्रमानामयं धर्मो मया पोकः सनातनः | यदत्र विदितं किचित्तदन्येभ्यों गमिष्यथ 40 
5 It runs thus :— , 


आश्रमास्तु त्रयः प्रोक्ता वैदयराजन्ययोस्तथा । परित्रज्याश्रमप्राभिः न्राक्षणस्येव चोदिता ii 
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Háríta and other rishis or sages by way of illustration in the midst of 
another narrative.! The introductory verses of this and the following 
larger work of Hérita show that the present work is not an abridgment 
of the other ; for the latter is professedly a dialogue between Ambarisha 
and Háríta (see page 194). The use of the word Bhárgava for Héáríta 
shows that he was a descendant of Bhrigu (see p. 172 ch. i. v. 5). 
This work has no portion bearing on the civil law, and has marks of a 
recent date; for, L—-It is a sectarian work made long after the Smriti - 
period when the schism between the Vaishnavas and Saivas had become 
-10 marked (see ch, i. vv. 2 and 6; ch. ii. v. 9; ch. vii. vv. 19 and 20, 
where मारासिह, विष्णु, and मपषुसूदल are referred to with peculiar veneration). 
II.—There is a difference observable between the definitions ofa 
Bréhmana given by Manu (ch. i. vv. 87—91) and Yájiiavalkya (ch.i. vv. 
118, 119,) on the one hand, and by Háríta on the other; the former 
' describing him by distinctive occupations, and the latter marking him 
by his parentage alone.? III.—There stricted use of the word dvija5 for 
a Brálimana alone marks a process of segregation more developed then 
in the times of Manu or Yájüavalkya. This is strengthened by v. 11 
in ch, ji, on p. 180, which, while assigning to a Sádra the service of the 
20 twice-born as his duty, specially directs that that service be that of a 
Bréhmaya.* 


II. Vriddha Hárítá Samhité (A) consists of eight chapters, ua 
2,587 verses, all in Anushtubh metre, It is styled in the colophon of 
each chapter as विशिष्टधर्म शास्त्र, 

Ch. I.—King Ambarísha sought instructions of Háríta on the sub- 
ject of the duties of the different classes, and of the road te final 
beatitude. Háríta commences by establishing the position of 
Vishnu as the head of the Hindu pantheon, and inculcates his 
worship in its different forms, 


g9 Ch. IL—Gives the well known Panchasamskérasor five initiatory ob- 
. servances.ofthe Vaishnavas, viz., Pundradhárana or the marking 
the forehead with certain perpendicular streaks ; 2, chakra dhárana 
or cicatrization of the body with marks of Vishnu's disc ; 8, N4- 
masamskdra assuming any one of the names of Vishnu ; 4, the 
Mantra Samskára, or the ceremony of receiving a mystic man- 
tra or formula from the preceptor; 5, Bimbadaréana, receiving 
an idol from the preceptor. 


1 See y. 3. ch. i. (p. 172) which runs thus :— 
अचाहं कथयिष्यामि पुरा वृत्तमनुत्तमम | ऋषिभि: सहर्सवार्द हारींतस्य महात्मनः 
40 7 (9. 178) ch. i. v. 15.—आझण्यां ब्ाक्षणेनैवमुल्पन्नो जाझण: स्मृत:। 
७ See p. 179 ch. i. vv. 25 and 31 together. 
* Compare Manu ch. 1. y. 91, where no such distinction is made. 


Ch. 


Ch. 


Ch. 


. Ch. 
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III.—Contains ceremonies for the recitation of certain mystic 
formulas, in tedious and unmeaning detail; refers to the R&m4- 
yana, and certain incarnations of Vishnu as Varáha, Vámann, 
Hayagriva. These deities command special adoration from 
none in these days except the Vaishnavas. I may note the 
fanciful etymology of the term Krishna at p. 284. There is one 
prose passage (see p. 238) and some verses in the Sardi lavi- 
kridita metre (see pp. 289 and 248), which is never seen in the 
earlier works. The Saptarshis, or the constellatiou of seven sages, 
are given in v. 368 p. 224. Sanaka (p. 227), Káśyapa, Kau- 
Sika, Narada, Válakhilya (see p. 229) are referred to. — 

IV.—Ritual of the worship of Vishnu; articles requisite or pro- 
hibited in a sacrifice (pp. 252, 253) ; the pure and the mixed 
classes (p. 256); things fit and unfit to be accepted (pp. 257, 
258); the duties of the four classes; punishments for offerices 
(p. 259) ; the general civil law on the subjects of debts, inherit- 
ance, stridhana, the different kinds of sons, &c.—these are very 
meagrely described. Several of the verses on civillaw are 
borrowed from Yéájüavalkya (pp. 202—204). Hérfta refers the 


reader to Manu, Fátyáyana, Nárada, and Yájñavalkya fon further 20 


information on the subject (p. 265). In the last verse! Hérita 
represents himself as having been addressed along with Manu 
and Nárada by Brahmá. M ; 
V.—Lays down ritual for the daily and occasional worship of 
Vishnu. It is an acknowledged reproduction of what was said 
by Brahmá to Manu, Bhrigu, Vasishtha, . Maríchi, Daksha, 
Angiras, Pulaha, Pulastya, Atri (see p. 266). The different 
forms of Vishnu are distribnted among the different classes for 
adoration (see p. 281). The sect of Lokáyatikas is referred to 


(see p. 267), the worship of any deity but Vishnu is condemned, 80 


and among things to be recited by & householder, the Purans 
sacred to Vishnu are ranked next after the Vedas.. Srísákta and 
Purushasükta are prescribed for ihe daily worship (see v. 1271 
p. 300). 

VI.—Describes the fairs to be held by village authorities in honor 
of Vishnu (p. 814), different sacrifices, and funeral ceremonies 
(pp. 820 and 821). . Tt is to be remarked that the practice 
now observed among some Hindu tribes of carrying their dead 


‘to the burning ground with music before them is indicated in 


v. 1530 p. 321. Results of sins (p. 827), the five great sins 40 


(p. 828), and the secondary ones and penances for different sins - 


? Seo the last verse of ch. iv. (pp. 265, 266) which runs thus :— 


यदाह भगवान्‌ धाता मनोः स्वायम्भुवस्य च | नारदस्य च में सम्यक्‍तदय कथयामि ते ॥ 
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(p. 331) are next mentioned. "The definition of a parshad or an 
assembly (v. 1668 p. 338) is next given. Recitation of the 
Vishnu-Sahasra-náma or the thousand names of Vishnu is enjoined 
(p. 841), and penances to be performed in secret are enumerated 
(p. 948). T 
YII.—On the ritual of the different Ishtis or sacrifices of the 
Vaishnavas. Háríta professes to have been initiated into it 
by Bhrigu, who learnt it from Vighanas, who in.bis turn was 
indebted to Vishnu for it (seo v. 1889 p. 352), While speak- 
ing of the Vaiyihi sacrifice, a list of persons who are represented 
as possessed of prosperity and knowledge, is given with a 
direction that they should be worshipped in that order. I do not 
understand the principle of that order. That list contains 
Háríta himself (p. 358). The twenty-four names of Vishnu 
which every twice-born has to repeat before his daily prayers 
with the different permutations and combinations in the arrange- 
ment of the fonr weapons: of Vishnu in his four hands is given 
at p. 361. A list of the eminent votaries of Vishnu is given at 
p- 369, which contains Háríta, Ambarisha, and almost all the per- 
sonages of the Rámáyana down to Trijátá, one of the female 
demons guarding on Sítá while in the city of Rávana. There ia 
a quotation from the Bhagavadgítá (p. 378 v. 2216). 
VIII.—Lays down the ritual of the Vishnu-worship, a strenuous 
exhortation to follow the Vedas, and attaches the teaviest sanc- 
tions to the slightest divergence therefrom (p. 394}. In support 
of it a legend is narrated wherein Séndilya, a descendent of 
Kasyapa, who promulgated a ritual of worship differing from that 
in the Vedas, was condemned to perdition for a number of years ; 
and had to be born again as Jamadagni to atone for the said 
conduct of his (pp. 395, 896). The practice of Suttee or self- 
immolation by a wife on the pile of her deceased husband is referred 
to (vv. 2432, 2433 pp. 996, 897). Imprecations sre pronounced 
on all those who may not be Vaishnavas (p. 403). 


Remarks.—This work too is the modern production of a Vaishnava for 


sectarian purposes. It is diffuse in its style, and often mystic in its. 
commandments. The hatred for Siva and his followers betrayed by this 
work in numerous places? cannot permit an earlier date to be assigned 


उ They are Wg a conch shell, चक्र a disc, गदा a club, and पञ्च a lotus. 
+. See for instance verse 73 at p. 200.— रुद्राचेनं AZAT धारणं यत्र वरयते | तच्छूद्राणा . 


40 विधि: IA न द्विजानां कदाचन Il; Verses 937 and 938at p. 272 :--दिवार्चैनं त्रिपुण्डू च 


शूद्राणां तु विधीयते ॥ तद्विधानामिर्द ये च विभा: शिवपरायणा:। ते वै देवलका ज्ञेयाः सवेकमेबाहिष्कृता:1! ; 
and verae 2495 p. 402 वैष्णवः पुरुषो यस्तु शिवश्रक्मादिदैवतान्‌ | णमेताथयेद्वापि erat जायते 
कृमिः॥ 
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to this work than the llth century,! when the Vaishnava sects of 
Rámánuja and  Rámánanda came ‘into existence. The axclusive 
worship of Vishnu enjoined (see vv. 2540, 2541 on pp. 405, 406), 
the stern prohibition 6f an oblation to the manes on an Ek&dasi or 
the eleventh lunar day of a fortnight (see v. 2564 at p.'407), the 
recitation of the Vishyu sahasrandma, or the thousand names of Vishnu 
being every day enjoined (see v. 1767 at p. 841), the ritual of 
Vishnu worship and Vaishyava practices of cicatrization and the 
like in chapter II.—all these mark a date for this composition. 
subsequent to the schism between the followers of Vishgu and 10 
Siva. Further, the facts that this work is styled Visishta Dharma£ás- 
tra,? and contains the worship of Vishnu and .Lakshmi, in their 
Various incarnations,’ together with a sacrifice in honour of vyáha or 
certain forms of Vishnu (see p. 360); point to the work being the 
lucubration of a follower of the Rámánujas. The author has indeed 
spared no pains in attempting to give his work very great antiquity 
by fathering it on Háríta, and stating that almost all the ancient Rishis 
followed this Vaishnava Dhama&ástra (see p. 409), and thatthe doctrines 
contained in the present work had the sanction of Manu (see v. 2576 pp 
408, 409). But Bhrigu's version of Manu, which is extant, as well as the 20 
works of Vasishtha and the rest, referred to as great Vaishnavas, do no 
give the faintest trace of the Vishnu worship as here inculeated. The 
&uthor's notions about the unity of time and of action are anything 
but sound. The work professes to be a dialogue between Ambarisha 
and Háríta, and yet both of them are mentioned amongst the reputed 
Bhégavatas, and are therefore directed to be worshipped along with 
Vishnu (see p. 369). Háríta in one place is made the direct addresses 
of Brahmá,* at another he is a pupil of Bhrigu,? and at anotber still he 
is a pupil of Manu. And yet the truth is out when Vasishtha, Bhrigu 
and Sanaka are mentioned among the ancient (purdtana) sages.” On 80 
^1 See Wilson's Essays on the Religion of the Hindus, vol. L, p. 17. The date of 
Rámánuja according to Prof. Goldstücker is the middle of the 12th century A. C. See 
Literary Remains of Dr. Theodore Goldstücker, vol. I. p. 237. 

3 Mark that the principal doctrine of the Rámánujas is Viéishtádvaita. 

5 See Wilson's Essays on the Religion of the Hindus, vol. I., p. 38. 

* See the last verse of chapter iv.— 

यदाह भगवान्‌ धातुः सोऽपि स्वायम्भवस्य च । नारदस्य च मे सम्यक्‌ तदद्य कथयामि त्ते ॥ 
5 See the 6th and 7th verses of the VII. chapter— 
पूर्व विघनसे विष्णुः प्रोक्तवान्‌ विघनसा भृगोः । प्रोक्तं ममेरितं तेन भृगुणा दिव्यमुत्तमम्‌ । 

० See p. 408—fafare वैष्णवं miri Fates eas । विष्वक्सेनाय धात्रे च सम्मोक्तं परमात्मना । 40 ` 
विष्वक्सेनेन सम्भोक्तमेताद्विघनसे पुरा । भूगोः प्रोक्तं विधनसा भृगुणा C" महर्षिणा ॥ भृगुणा च मनोः 
मर्तं मनुना च ममेरितम्‌ । 

Manu is here made a pupil of Bhrigu ! 

7 See the first two verses of the VILI. chapter— . 

अथ वक्ष्यामि राजेन्द्र विष्णुपूजाविधि परम्‌ । औरत महर्षिभिः प्रो वतिष्ठाग: पुरातनैः ॥ वैखानसै- - 
अ मृग्वायैः सनकायैथ योगिभिः । वैष्णवैवौदिकैः पूर्वेयेयदाचरितं परा ॥ ` 
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the whole the impression left by the work on uty mind is that it broaches 

- doctrines which had no existence during the Smriti period ; and that it 
is a fair sample of the mischief done by writers of degenerate times either 
palming their works on old sages or interpolating their own productions 
into ancient works. 

This work has nothing to do with civil law, although it takes some 
extracts from Yájüavalkya (see p. 265), and refers the reader for the 
rest to Manu, Yájñavalkya; Kátyáyana and Nárada. - 

III. Hirita Dharmaśástra (C and D) consists of 11] verses in Anush- 

10 tübh metre, and contains ordinances in regard to penances, impurity, 
debts, succession, oblations to manes, and a few unconnected verses on 
the subject of alienation: The last verse here is स्थावरं fare, &c. which is 
the same as is cited above at page 34 line 7, Part II. and attributed to 
Nárada; on the authority of Kamaldkara (see note p. 34 line 39 Part II). 

Remarks.—Fyom thé abrupt cotimencement and end of this work it 
is clear that it is a detached portion of a larger work. There is reason 
to suppose that this isthe genuine Smriti of Háríta, for it contains 8 
verse which is attributed by Nilakantha to Háríta (see above p. 77 
1. 7), and is found in this work alone. It must be noted that in 

20 all the places where Háríta is cited by Nflakantha, this is the only place 
where he appears in metre; in all the other places the citations are in 
prose (see part I. p. 31, 1. 19; p. 34 1l. 9 and 11;! p. 88. 1. 26). Cole- 
brooke (p. 468 vol. I. Cowell’s edition) says that a metrical abridg- 
ment of Háríta's treatise in prose is extant. There are no grounds at 
present to say that the metrical work of Harita is an abridgment of 
his prose treatise; for those prose passages of Hérita which have been 
quoted by Nílakantha in his Vyavahára Mayükha are not to be found 
in the metrical work. 

The important verse of Y4jfiavalkya ch. ii. v. 185, on succession to a 

30 sonless separated male, is found here exact to the letter, thus suggesting 
a hypothesis that this may be a traditional verse which Yáj. borrowed. 

A verse cited above at p. 123 1. 8, which is ascribed to Vyása by the 
Vyavahára Mayükhu, the Mitákshara and the Viramitrodaya is found 
here. 

There is a verse in this which directly contradicts the doctrine laid 
down by our courts that subsequent inchastity of & widow does not 
operate to divest her of a share once vested in her. It runs thus : भार्याव्य- 
भिचारिणी यावद्यावच्च नियमे स्थिता । तावत्तस्या भवेद्दव्यमन्यथा स्याद्विलुप्यते ॥ Translation :— 
As long as the widow is chaste and devoted to religious observances, so 

40 long shall wealth be hers; else it vanishes, ४. e. is taken away from her. 


3 Note that this passage is referred to Sankha by the Vir. 1. 170 p. 2, and Aparáka. 


Usanas 


There are three works attributed to Usanas, viz., Ausanasa Dharma- 
Sástra, Ausanasa Smriti, and Ausanasa Smriti Dharmasástra. 

I. The Dharmasástra of Usanas (A and B) consists of 51 Anushtubh — 
verses, which give nothing more than a list of the several mixed classes 
and their occupations. 

Remarks.—There is nothing in the work to indicate its authorship ; 
while its contents rather point to its being an extract from some 
work on the sub-divisions of castes (see the first and the last verses), 
There is internal evidence to show that it could not have belonged 10 
to the Smriti period ; and I cannot understand why .Uésanas’s 
name was associated with it, unless it be that in some con- 
troversy about castes, this composition was adduced by one party 
under the reputed name of Usanas to give it antiquity.. But this 
is a mere conjecture. That the work was made after hostilities 
‘among different castes had arisen is quite clear from the way in which 
the caste of káyastha is described in verse 25 at p. 499.! While the 
mention of Tantramarga or the worship of Sakti in v. 47 at p. 500 
would prevent this work from being assigned to any early period 
of the Dharma$ástra literature,? the mention in the same verse of 20 
Vaikhánasas, who are styled Nérdyana Gandh, or a community of 
Náráyana's followers, would bring the work down to the 11th or 12th 
century according to some European scholars. This conclusion is 
strengthened by the fact that several castes are here mentioned which 
are not referred to either in Manu or Y4jfiavalkya. 

Vasistha is mentioned in v. 45 at p. 500. l 

II. The Smriti of U&anas (A) consists of 618 Anushtubh verses 
in nine. chapters. lt has one prose passage in the 9th chapter at 
p. 558. 

Ch. I.—Certain sages headed by Saunaka repaired to 08818 80 
Bhárgava to receive instructions in Dharmasfstra. He repro-. 
duced to them what Usanas had said on the subject before. 
This chapter contains a medley of directions connected with the 
daily life of man. 


2 The verse runs thus :— 
काकाडील्यं यमात्कीर्य स्थपतेरथकून्तनम्‌ | आदाक्षराणि सडुद्य कायस्थ इति कीर्तितः ॥ 
* See observations of Prof. Wilson on the origin of the Tantra system in his Essays 
on the Religion of the Hindus, vol. I. p. 250. (Triibner and Co.’s edition of 1862) 
See also Literary Remains of Dr. Theodore Goldstiicker, vol. I. p. 203. The number 
of Tantras found has since increased, and the date here assigned may have to be 40 


varied 
- 3 About the tenets of these Vaikhánasas, see Prof. Wilson's Essays on the Religion 


of the Hindus, vol. I. p. 17 
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Chs. IL and III.—Give details of Achéra,. including oblations to 
manes, almost the same as in Manu, without the arrangement 
thereof found in the latter. It mentions the number of 
Ashtakas to be three, whereas Asvaldyana mentions them as four 
(see above note 2 p. 187). An oblation at Gayá and death at 
Prayága, or the present Allahabad, are spoken of as meritorious 
(see v. 237 p. 521). 

Chs. IV. and V.—Sráddha ritual is here given. Proper andimproper 
persons for invitation at a Sráddha are described. In vv. 256 
and 257 p. 528, the students of Yajurveda and Atharvángirasa 
are specially mentioned as entitled to preference. The details 
are very minute. 

Chs. V. to VII.—Treat of impurity consequent on birth and death, 
Manu and Prajápati are referred to (p. 535). At p. 8898 verse 
from Manu (see ch. v. v. 60) is bodily quoted without acknow- 
ledgment, The non-acknowledgment may perhaps be due to 
the verse being a traditional one in Manu's work itself. 

Chs. VIII. and IX.— Treat of penances. As compared with Y ájriaval. 
kya, the number of offences and penalties is considerably multi- 
plied. A certain precept is enjoined as one laid down by 
Brahmá! himself (see v. 587 p. 551). 

Remarks.—The author of this Smriti is represented as a descendant 

of Usanas, who belonged to the genus of Bhrigu (see v. 1 of ch. i., p. 

502). The Uéanas mentioned here could not have been the one that 

is referred to in the Mahábhárata as the antagonist of Aüpiras,? as the 

son of Bhrigu, the preceptor of the Dinavas or demons* so often 
called kavi or Sukra; for v. 8. ch. i. p. 501 represents Bhárgava or 

& descendant of Bhrigü as the father of Usanas. An examination of 

this work has led me to think that this is not the Smriti which was 

accepted by modern writers on Dharmásastra as the Smriti of 

Uéanas. My grounds for this statement are—I. That those passages 

which are referred to Usanas by Nilakantha in his Vyavahéra Mayükhas 

are not met with here, although apparently the work as it stands 1s 
complete in itsef; IL The inculcating of the study of Vedas, by 
interdicting conversation with a twice-born who d.es not study them ; 

and the condemnation of their recitation like a parrot, mark a 

period when the injunction in regard to Vedic study was losing its 

hold on the mind of the public, and recitation by rote without 


* The last quarter of the verse is प्राह देवः पितामहः 

3 See Mahábhárata, Ádiparva I., ch. 76 v. 7 (l. 102 p. 2). 

5 Do. L, ch. 66, v. 42. 

* Do. I., ch. 65 v. 36 and I., ch. 76. v. 6. 

"> See above Part I. p. 14 1, 10; p. 71 L 18; p. 8&1. 7, 9; p. 87 1.3. 
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understanding its sense had come into vogue! ; III. Again the setting 
down of a marriage with a woman of a dissimilar class as a primary sin 
marks a period removed from Manu and Yájñavalkya (compare Yáj. 
ch. i. v. 57 and ch, ii. v. 125). I would here note a circumstance which 
primd facie might send this Usanas far anterior to Asvaldyana’s time, for 
v. 186 p. 516 gives the number of the Ashtakas or the lunar eighth day 
of the dark. fortnight of particular months to be three, while A$valáyana 
in Sútra 1, kandiká 4, ch. ii. of his Grihya Sútra mentions them as four. 
The commentator of Á$valáyana notices a divergent opinion of certain 
previous authors who held the number to be three, and says Asvaláyana 10 
has in his said Sütra distinctly menticned the word four to mark his 
dissent. But it appears to me that this fact does not: prove the 
priority of Usanas to Asval4yana, although this particular doctrine of 
his would be older than that of Asvaláyana on the point. 


Bhrigu (p. 504) and Manu-Prajápati (p. 535) are referred to. 


At the beginning of ch. iv. (p. 523) & student of the Yajurveda or 
the Atharvaveda is mentioned as a preferential Bráhmana for an obla- 
tion to the maues. Why a student of the Rig-veda is omitted, when 
he is specially recommended to represent the deceased relative at an 
oblation is not clear.? 20 

III.. The Smriti Dharma$ástra of Usanas (C and D) consists of seven 
chapters, and is mixed prose and verse. The copy D, which is a very 
recent transcript, is taken either from C itself, or from a copy which is 
the common original of them both; for in this work there are large - 
gaps and clerical errors which in both copies exactly correspond. 


Chs. I. and II.— The whole of the first anda large portion of the 
second chapter is omitted in the MSS. The portion is mostly 
in prose. Manu is quoted from in this work. 


Ch. III.— The names of the different pure and mixed classes are 
given herein. 30 


Ch. IV.— Treats of penalties and penanees for different offences. On 
the subject of the marriage of ७ twice-born with a Sádra woman, 
Uáanas states a variety of opinion by referring to Vasistha, 
Gautama, Hárfta, and Vaivasvata, the last being'likely Yama. 
There is a pretty large gap in this chapter. 

Ch. V.—Treats of Srdddha ritual. It gives references to Manu and 
Vaivasvata. 


3 See ch. iii. vv. 194, 196, p. 517 :— = 
योऽन्यत्र कुरुते यन्रमनधीत्य श्रुतिं द्विजः | स वै मूढो न सम्भाष्यो वेदबाह्यो द्विजातिभिः ॥ 
योऽधीत्य विधिवद्वेदं Fara न विचारयेत्‌ । स सान्वयः शुद्रकल्पः स पाय न भपद्यते | 40 
2 See the Dharmasindhu Parichchheda iii. second half 1, 11 p. 1. 
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Ch. VI.—This chapter is termed the Vikrayádhyáya, or a chapter on 
sale generally, but mentions nothing more than such articles as 
may or may not be sold by a Bráhmana 

Ch. VIL— Treats of punishments to offenders according to their 
classes. Branding and mutilation are mentioned amongst the 
punishments. Manu is several times quoted; on one occasion on 
the authority of Manu a list of articles is given, which it is not 
theft to take without the owner's permission. The last verse 
exalts this work to the rank of the Vedas, and lays down its 
study as very meritorious 

Remarks.—The style of this work appears to me to be quite modern 
‘from the way in which a proposition is first laid down in prose, and in 
support thereof verses from older authors are quoted, with the preface 
भवति चात्रश्लोकः (there is indeed a verse to this effect). This looks quite 
like the manner of the modern Nibandhakéras or treatise writers. . An- 
other reason why I am not disposed to treat this work às the real 
Smriti work of Usanas is the author's mentioning a diversity of opi- 
nions on a subject without stating his owu view thereon (see analysis 
of chapter iv.) I think this mode of statement marks it as a compila- 
tion, and is inconsistent with the character of a legislator, such as Usanas 
is admitted by Yijfiavalkya and other authorities to be. It must also 
be noted that the verses ascribed to Usanas in the Vyavahára Mayükha 
do not occur in this work. Neither the beginning nor the eud suggest 
anything about the author. The title of the work Smriti dharma&ástra, 
is tautological (see Manu ch. ii. v. 10 quoted and translated in a note at 
p. 160 above). 

All we know of Usanas is that he was the preceptor of the demons, 
that he was a descendant of Bhrigu, that he was the priest of Hiranya 
Kasipu (see Bhágavata skandha vii. ch. v., v. 48) and of Bali, the 
great grandson of Hiranya Kaśipu, that a descendant of his styled 
Anéanasa is a pravara of the family of Gautama Áügirasas, and that he 
was the third Vy4sa or the compiler and arranger of the Vedas in the 
present manvantara (see Devíbhágavata skandha i. ch. iv.) 


Angiras. 

There are three versious of Angiras, all very likely copies of the same 
work more or less complete. The first is Angirasa Smriti, the second is 
the Smriti Dharmasfstra of Angiras, and the third Angirah Prokta Smriti. 

I. Áügirasa Smriti (A, B) consists of 72 verses in Anushtubh 
metre, and mainly treats of penalties and penances as the opening verse? 

2. Compare Bhyign's version of Manu's Code, ch. viii. v. 339. 

? Tt runs thus :— 


गृहाअमेषु धर्मेषु वर्णाना मनुपूवहाः | पायख्जिचत्रिधि TH अङ्कियामुनिरत्रवीत्‌ ॥ 
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indicates. Nili or indigo is strongly condemned, so much so that 
.the wearing of a piece of cloth- colored in indigo, or even the cooking 
of food with the fuel of indigo plant, is subjected to heavy penalties. 
A cloth colored in indigo is particularly prohibited to widows.! This 
is observed in the Hindu practice of the present day among the 
higher classes.? Verse 8 is common to Yama (see p. 562). Apastamba 
is referred to in verse 54 (p. 559). There iss verse here . (see v. 70 
p. 560) which is also found in Apastamba. Penalties are attached to 
intercourse of any kind with a Sádra (see pp. 558, 559). The opening 
-verse taken with the abrupt ending marks this as a fragmentary work. 10 


IL The Smriti Dharmaééstra of Angiras (C and D) is substantially 
the same as above work, with many omissions. The number of verses 
is 82. 

III. The Dharmaséstra of Angiras (C and D) contains 168 verses : 
in Anushtubh metre. Almost all the verses in the Smriti found in 
A and B are here given; so that there is reason to think that both the 
above pieces, though differently named, are only incomplete trau- 
scripts ofthis production. The opening verse of this represents Angiras 
as addressing sages headed by Bháradvája.5 There is heré a jumbled 
statement of penalties, purifications, and impurities ; but nothing that 20 
has reference tocivil law. The last verse in the usual manner offers a 
bait to the study of the work by holding out to its reader absolution 
from all sina.* 


Remarks.—This Smriti has no reference to civil law as may indeed 
be inferred from the absence of any quotation from Aügiras in the 
Vyavahára Mayükha. There is reason to think, however, that Aùgiras 
wrote on other portions of Hindu law, which are not contained in any 
of the three versions noted above; for example, a quotation in the 
Nirnayasindhu, parichchheda iii. the second half 1. 51, p. 2, which shows 
that Ahgiras wrote on the four Asramasor orders. Náráyanabhatta quotes 30 
Aügiras as laying down the number of samskárs (or purificatory cere- 
monies) to be twenty-five as against the forty given by Gautama and 
others. There are also other references to this author in standard 
authors that are not met with in these works, so that it follows that the 


` -1 See v. 21 on p. 556, which runs thus :— ; 
मृते भतोरि या नारी नीलीवसं प्रधारयेत्‌ | भर्ता तु नरकं याति सा नारी तदनन्तरम्‌, || 
3 Compare the passage from Skanda Purána, noted in the Nirnayasindhu, 
parichchheda iii. the second half 1. 51 p. 2, which prohibits a widow’s wearing a colored 
- garment generally. 
* The verse runs thus :— . 40 
धमेजिज्ञासुमिः सम्यगामितोजा महायुति:। भारद्वाजादिभिः Te: प्रा्वीदेतदङ्गिरा : ॥ 
* The verse runs thus :— . 


अधीते य इदे शाखमुक्तमद्विरसा स्वयम्‌ | कबीणां सनिधौ विप्रः सवेपापैः ५सच्यते I 
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Smriti as at present available iseither incomplete or quite different from 
that which eminent trestise-writers accepted as belonging to 
Angiras. Angiras is mentioned in Yájfavalkya Smriti (ch. i. v. 4). 
There are indications in the present work to show that it contains 
doctrines which must be later than Manu and Yájüavalkya. I. The 
first is the marked segregation of the Sádra'; II. The mitigation of 
penalties in the case of the juvenile and the old marks in my 
opinion the introduction of an exception to the general rule in 
regard to punishments leid down by Manu and Yájüsvalkya; III. The 

10 restriction in the interchange of meals among the different classes, ob- 
served in vv. 55 to 58 p. 559, is not seen either in Manu or Yajiiavalkya ; 
IV. In verse 168 (C and D)? there is an authority for the present 
practice of the Dekkanese, namely, that of cutting off only the ends of 
the braids of their wives at the Prayága shrine or Allahabad. The sneer 
with which this practice is treated by residents of other parts of India 
make me think it to be recent.? 


There is no clue in this work to the age of Angiras, nor anything 
to show which Áügiras he could be, save the fact that he was a con- 
temporary of Bhéradvéja. It is almost clear that there were more 

20 than one Angirases. The first is that connected with the Atharvaveda 
(see the opening passage of the Gopatha Brahmana of the Atharvaveda 
p. 6. ; Caletitta, 1870). The second is represented as cotemporaneous with 
‘Usganas,* and as the father of Brihaspati. The third is the Angiras 
mentioned in the Mahábhárata Vanaparva, chapters 217 to 281. The 
fourth is one of the six sons of Brahmé who are styled Maharshis, or the 
great sages, as indeed the colophonin A styles the author of the 
present Smriti. He is also one of the ten Ménasaputras of Brahmá (see 
Bhagavata skandha iii. ch. xii., v. 22). He is the progenitor of a very 
numerous family afterwards divided into three great branches known 
80 as Kevaláügirase, Gautama Angirasa and Bháradvajágirasa (see Asva- 
léyana Srauta Sütra, second half vi. 12, 8, p. 879). Angiras is one of 


* See verses 49 and 50 p. 558 qpr शुद्रसम्पकेः शद्रे च सहासनम्‌ | शुद्यज्ञ्ञानागमः 
कयिज्ज्वलन्तमापि पातयेत्‌ ॥ कृताप्रणामे R तु स्वस्ति यो वदति द्विजः । शुद्रोऽपि नरकं याति त्राक्षणो- 
अपे तथैव च Il 

See also the four verses that.follow. 

* The verse runs thus :— 

एवमेव तु नारीणां सुण्डसुण्डापनं स्मृतम्‌। एकीकृत्य कचान्‌ सर्वाश्छेदयेदकुलद यम्‌ ॥ (It ought to 
be शिरसों TTT in stead of मुण्डमुण्डापनं.] 

i ? See the Dharmasindhu parichchheda iii. second half 1. 36 p. 2; where the practice 
40 is mentioned as based on custom, and intended as a penance; so that it is clearly 
` optional. 

* See Mahábhárata Ádiparva, ch. 76 v. 7. f 

E अझणो मानसाः पुत्रा विदिताः षण्महर्षयः l मरीचिरूयडूरसी पुलस्त्यः पुलहः क्रतुः। |. See the 
Mahábhárata Vanaparva (Dialogue between Markandeya and Yudhishthira). 
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those who visited Ráma on his return from exile (see the Adhyátma 
Rámáyana Uttarkánda ch. i. v. 7). 


Yama. 


There are two works ascribed to Yama, viz., Yamasmriti and Yama- 
dharmasástra 

I. The Yamasmriti (A) consists of 78 verses, all in. the Anushtubh 
metre, save v. 44, which isin the Upajáti. It professes to deal with 
Práyaśchitta or penance alone (v. 1 p. 560); has some verses on puri- 
fication ; refers to Brihaspati (see v. 27 p. 562) and Bhásvati in v. 88 


p. 568, v. 17 p. 562, and v. 54 on p. 565; speaks of certain castes 10 


stigmatized as Antyaja common with Angiras (see v. 8 p. 554 and v. 
88 p. 557 respectively). Verse 65 on p. 566 ends in यमस्य वचने यथा (as has 
been said by Yama); v. 74 corresponds to v. 163 of Añgiras in C and D. 

` Hemarks.—]t is clear from the opening verse that this work relates 
only to one portion of the law ; and the contents show that that too is 
done imperfectly, there being nothing either at the beginning orat 
the end to connect this work with Yama. It is most likely a detached 
fragment of another work. The last verse shows that the work was 
addressed to a द्विजश्रेष् (116 best of Bráhmanas), thus giving a pretty 


clear indication that this does not belong to the class of Smriti works, 20 


which as a rule are addressed to an assemblage of Rishis or sages. 


This fragment affords indications of a later date than the digest of 


Y4jiiavalkya ; as may be seen from the following circumstances :— 

I. The exception introduced in v. 15 p. 561 to the general maxim 
that for the purposes of a sentence there is no proxy in criminal law, is 
not met with in Manu or Y4jiiavalkya; II. The penances laid down by 
Y4jfiavalkya are superseded in favour of gifts to Bréhmanas ;! III. 
The exemption from punishment extended to children under six years 
of age in v. 16 pp. 561, 562. IV. The non-mention in Yajiiavalkya of 
the castes referred to in v. 54 p. 565 


80 


From a consideration of v. 17,0n the one hand, which is met 


with in Angiras, and from vv. 15 and 16 on p. 561 on the other, I am 
inclined to place Yama after Angiras, inasmuch as the former notices 
an exception’ made by the latter to Yájñavalkya’s law, and lays down 
an exception to that exception. 

The definition of a qmm given in v. 87 p. 563? is opposed to that 


2 See v. 43 p. 564, which runs thus :— 


यावद्विमा न पूज्यन्ते सम्मोजनहिंरण्यकैः । तावचीणेत्रतस्यापि तत्पापं न प्रणश्यति ॥ 
3 It runs thus 


समार्थे तु समुद्धत्य महार्थे यः प्रयच्छति । स पै वादुषिकोनाम seams गाहिंत: ॥ 


40 


10 


20 


‘30 


40° 
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^. given in the Amarakośa, kánda ii. varga ix. v. 5 and its commentary 


(see Bombay series edition of 1877 p. 210) 

IL The Dharmasástra of Yama (B, C and D) consists of 98, 
Anushtubh verses; refers mainly to Préyaschitta or penance ; and his a 
few verses on purification and on water oblations to deceased relations. 

Remarks.—This Smriti is entirely different from the one above men- 
tioned ‘as found in A. Only a few verses agree, such as 38 and 54 of 
this Dharmasgstra. The author of this is represented! as the fore- 
most of Rishis, and declaring thelaw aslaid down by Srutis and Smritis 
The inclusion of Smritis amongst his sources stamps him as a compiler 
and not alaw-giver. In v. 29%, a Kápálika is. mentioned us one whose 
food should not be partaken of on pain of incurring the penalty of 
performing at the least two Aindavas, which are penances similar tg 
Ohándráyanas. Kápálikas are worshippers of Bhairava, an attendant 
of Siva, who has no place in the Vedic pantheon, and is purely a 
Purápic or Tantric deity not met with in Manu or Yájüavalkya. It 
must be noted that the mention of this sect under the preceptorship 
of -Batukanátha at Ujjayini, now popularly spelt as Oojein, in the 
Sankara Vijaya of Ananda Giri in ch. xxiii. p. 188, as well as in the 
Sankara Jaya of Madhava, takes this sect to a time earlier than that of 
the famous Saükaráchárya 

As regards the pedigree of the author, Colebrooke (see p. 469 of vol.- 
Y. of his Éssays) considers him as the brother of the seventh Manu or 
Manu of the present age. The fact that both the present Manu and 
Yams are styled Vaivasvata or sons: of Vivasvat would indeed make 
them brothers; butit is hard to see how Yama, who, as son of Vivasvat, 
is represented in the Vedas as a deity can be identified with a human’ 
legislator who is expressly mentioned in this work as the best of 
Rishis or Munis. It is fair to add that a quotation from Yama, which 
Kulláka has taken in his gloss on v. 38 ch. ii.. of Manu, affords grounds 
to hold that Yama the legistator was also son of Vivasvat. But that 
passage is not found in both the abovementioned versions of Yama, 
and I am not sure that the work of Yama mentioned by Kulláka may 
not be entirely different. If we are to suppose them as one, then it 
must follow that our present Yama is only fragmentary. That this is 
likely will appear from several texts which are elsewhere attributed to 
Yama, but are not found here.* 

1 See the opening verse 
शरुतिस्मृत्युदितं धर्म वणोनामनुपूर्वेशः । भाब्रवीवाषिमिः vet मुनीनामग्रणीर्यमः ॥ 
3 It runs thus :— 
कापालिकात्नभोकृणां तश्नारीयामिनां तथा | कृच्छान्दमाचरेज्ज्ञानादज्ञानादेन्दवद्वयम्‌ tl 


: 3 See Muir’s texts, vol. V., ch. xviii. pp. 287 to 305 
* See for example Nirpsyasindhu Parichchheda iii. the first half i. 37 p. 1 
where a text of Yama is quoted on the subject of marriage 
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Verse 78 lays down & complete change of the goira ‘ox family of a 
Woman on her marriage.! ` 
Verse 91 mentions Gosringa or the horn of a. cow as’ a certain 
measure of height, of the definite extent of which I am not aware, 
although it appears to be something like a cubit.? 
Verses 19 and 20 contain strange provisions for punishing suicide 
(only an unsuccessful ettempt of which is punishable under the Indian 


‘Penal Code), and for punishing the sons and friends of one who success: _ 


fully or unsuccessfully attempts suicide.* 


General Remarks 
Yama appears in the Rig-veda and Sétapatha Bréhmana of the White 
Yajurveda asa deity to whom several hymns are addressed. He is 
worshipped now with the recitation of Rig-veda x. 14,18. In the 
Puránas, no Yama is met with as either a king or a sage; so that I am 


10 


strongly inclined to regard the Smriti writer Yama, whom Kulláka quotes - 
in his comments on Manu ch. ii. v. 88, as trying to enhance the im- | 


portance of his work by styling himself the son of Vivasvat,.and so 
giving the work an appearance of being & production of god Yama. The 


Puránas represent Yama as the guardian deity of the south. Being 


cursed by sage Méndavya, heis said to have become incarnate in the 


20 


form of Vidura, the natural brother of Dhritarashtra and Pandu (see 


Mahábhárata Adiparva chs. 107 and 108). Yama is also said to have 
appeared in this world in the form of Yudhishthira (see Mahábhárata 
TII., 314, 6, 1. 810, p. 2) 
His office in heaven is to judge of the actions of men in this world 
"after their death, and to give rewards or punishments as may be due. 
As above mentioned, extracts attributed to Yama exist in several work: 
besides those previously described, which are not to be found in 
these collections. Such a work therefore must have been ‘current in 
several parts of India, particularly about the South at or about the time 
of Yájüavalkya 


Apastamba. 

There is only one work named A’pastamba Smriti in all the collec- 
tions I have consulted (A, B, C, and D). _ It consists of ten chapiers 
in the Anushtubh metre, and treats of nothing but penances as the 
opening verse indicates. l 


. 5 [t ruos as follows :— i 
स्वगोत्राक्रूरयते नारी विवाहत्सप्तमे पदे | स्वामियोत्रेण कर्तव्यास्तस्याः पिण्डोदकक्रिया : il 
® The verse runs thus 
हस्तौ कुत्वा तु संयुक्तौ पूरयित्वा जलेन 'च | गोशड्ःमात्रमुद्धत्य जलमध्ये जलं क्षिपेत्‌ ॥ 
3. The verses run thus :— 
आत्मानं घातयेयस्तु रज्ञ्वादिभिरुपन्रमैः | म्ृतोः मेध्येन लेतव्यो जीवतो द्विशतं दमः ॥ 
दण्शास्तत्पुत्रमित्राणि प्रत्येकं पणिकं दमम्‌ । प्रायञित्तं ततः कुयययेथाझाखमचोदितभ्‌ ॥ 
la 
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. L.— Contains 844 verses; mostly treats of penances for injuries 


or annoyances done to cows. The highest reverence is enjoined 
for cows; and minute directions are given for their tending, 


.tying, &c.! 


IIL.— Conteins 14 verses ; states what things never become impure, 
and how others are purified when impure. 

III.—Contains 12 verses; lays down penances for living under 
the roof ofa Chándála ; has general rules and exceptionsin regard 
to the performance of penances ; has a verse (No. 6) found also 


in Aügiras and Yama (see pp. 557 and. 562). Verse 7 is found in 


Aügiras (see p. 561) with a slight variation, viz., that the proxy 
on whom the punishment is enjoined to be inflicted is the 
preceptor, or a friend in Apastamba; whereas he is the father, 
brother or a relation in Aügiras. In verse 10 there is an exalta- 
tion of the Bráhmana similar to that on p. 564 v. 48 in Yama. 


. IV.— Has twelve verses ; treats of penances for drinking out of a 


Chandála's cup, or for his touch, &c. 

V.—Has 14 verses; lays down a penance for a twice -born for 
drinking water while defiled by the touch of a Chandéla. Verse 
4 lays down that there is no penance for a Sidra except giving 
presents to Bréhmanas. Verse 8 is here referred to Angiras, 
but it is not found in the Áügirasa Smriti. 


VI.—Has 10 verses; refers to the use of indigo, and penances 
for using it, &c. 
VII.—Has 81 verses, all relating to a woman in menstruation. 
VIII.—Has 21 verses; commences with the purification of 
things ; condemns intercourse with the Sádras. Verses 7 and 8 
are identical with vv. 48 and 49 on p. 558 in Aügiras. 
IX..—Háàs 43 verses ; describes miscellaneous penances; vv. 8 
and 9 (p. 579) areidentical with vv. 44 and 45 (p. 564) in Yama ; 
so are vv. 26 and 27 (p. 581) identical with, vv. 71 and 72 (p. 
560) in Angiras. The practice of taking Sulka or bride-price 
is strongly condemned (v. 25, p. 581). ह 
X.—Has 16 verses; inculcates forbearance, and mentions Yama 
in v. 3 as a deity of retribution after death. V. llis seen in 
the Hitopadesa of Vishnu sarman, and is a compendium of the 
duties ofa man. Then follow certain exceptions to the law 
about impurities. 


, Remarks.—This is professedly a work written on one branch of the 
40 Arya dharmaséstra ; and I fail to see why it should have been styled 


* See for instance v. 21 on p. 568 and- v. 25 p. 569. 
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by Colebrooke (see his Essays, vol. I., p. 469) as the metrical abridg- 
ment of the larger work of Apastamba, viz., his Dharmasátra. To my 
mind, v. 25 on p. 581! appears diametrically opposed to snch a suppo- 
sition, for Apastamba in his Dharmasttra Praéna ii. Patala vi., Kandiká 
xiii. Sáira xii. (p. 72) lays dowa a doctrine about the payment of 
Sulka or bride-price to the father of the bridé, which is inconsistent 
with the condemnation observed in the xi v. 25 p. 58] in ch. ix. 
Another conclusion that I draw from the said verse is, that this pro- ` 
duction is much later than Yájfüavalkya, who lays down a rule for the 
devolution of this bride-price, in ch. ii. v. 144.? I must not omit to note 10 
that Mann in ch. iii. v. 51 also condemned the acceptance of Sulka 
in marriages; bnt I hold that in ch. iii, v. 81, and ch. ix. v. 197 Mann 
shows the existence' of the custom of receiving Sulka which he had to 
recognise despite his disapproval of it. 

As between Angiras and Apastamba as judged by their works in 

compilation A, I am of opinion that Apastamba is the earlier. For, I. 
—Angiras expressly quotes from Apastamba (see v. 54 at p. 559)5 ; 
II.—Angiras has borrowed some verses bodily and others with some 
Variations from Apastamba (compare vv. 49, 50, 52, 58, 55, 57, pp. 558 
and 559, from Angiras, with vv. 7, 8, 9, 10, 12, 18, in ch. viii. pp. 2 
577, 578 from Ápastamba) ; III.—A comparison of v. 8 p. 555 in ` 
Aügiras* with v. 14 ch. v. p. 574 in Ápastamba$ shows that while 
_ both are laying down a penance for one and the samé objectionable act, 
. . the penance is different in the two cases. Apastamba lays down bathing 
and sipping water, while Angiras says sipping water alone is sufficient. 
The nse of the word eva (alone) in the said verse shows that Angiras 
had in his mind at the time a text which enjoined something more than 
what he did, and that he emphatically dissented from that text; so 
that Angiras must be later. 

The theory propounded by me elsewhere that most of these Smmitis 80 
were not the direct productions of their reputed authors, bnt that they 
wera the reproductions of their doctrines by either their descendants ` 
or followers, meets with confirmation here. Apart from the fact that 
there are several verses in this book which end in भापस्वस्गॉ जवीन्युनिंः ` (8० 


1 It runs thus :— "T 
अल्पेनापि हि शुल्केन पिता कन्यां ददाति यः । रीरवे बहुव्षोणि पुरीषे मूत्रमश्चते ॥ 
2 Vijfiánesvara defines Sula mentioned in the verse as यद्रृहीतवा कन्या दीयते (that which . 
is taken when a daughter is bestowed in marriage) see Mit. ch. ii. 17 62 p. 2. 
` * ‘It must be added that although this verse is not found in Apastamba exactly 
in this form yet v. 21 in ch viii. p. 578 in the latter is very similar. 40 
* The verse runs thus :— 


विभो बिभेण संस्पृष्ट उच्छिष्टेन कदाचन । आचान्त एव शुध्येत ater मुनिरजवीत्‌ 1 


* The verse runs thus :— . 
fon विप्रेण tere उच्छिेन कदाचन । स्नात्वाचम्य विशुद्धः स्मादापस्तस्यो*अगीन्पुनिः || 


300 


said sage Ápastamba),! the opening verse? distinguishes the writer: 

of the work from the propounder of its contents, in unmistakeable 

terms. i l 
"Usanas is mentioned in v. 29 ch. i p. 569. 

_ As regards the age in which Apastamba lived, he is mentioned. no-. 

where as a Rishi save in the Matsya-purana ch. vii., vv. 33, 34, 


. where he appears as a contemporary of Kasyapa and the presiding 


10 


20 


priest at the sacrifice named Putrakdmeshti by Diti, who became after 
that sacrifice the mother of the forty-nine Maruts. He also appears as 
a descendant of Bhrigu Ápastamba is again referred to in the Mahá- 
bhárata Ánušasanika Parva ch. 65 v. 12; but no account of him is 
given there beyond the fact of his having attained final emancipation 
by means of a gift of sesamum. There is also a kalpasutra including 
Dharmasitra ascribed to him. The work of Apastamba, referred to by 
Nilakantha in his Vyavahára Mayukha (see Part I. p. 55 1. 7 ; and p. 96 
1. 29) is his Dharmasütra. Some verses occur here that are also found 
in Laghu Parasara. 

The antiquity of Apastamba is clear from his mention in the Vidádi 
Gana in the Ganapátha of Pápini (see Bothlingk’s Panini vol. II. p. 116). 
Thereare very few followers of the Apastamba Sutra in this Presidency 
as far as I am aware, and they are confined to the Desastha and Dravida 
sections of the Dravid division. Dr. Bühler's statement in his intro- 


` duction to the translation of Apastamba (see Sacred Books of the East, ` 
: vol. II., Introduction pp. 31 and 32) seems to be inaccurate; for those 


30 


40 


that are generally known in this part of the country as Apastambfyas 
are merely followers of the Hiranya kesi Sütra of the Black Yajurveda. 


~ 


Samvarta. 


The Samvarca Smriti (A, B, C, D,) is the same in all the four compila- 
tions with slight variations in the number of verses, due probably toacci- 
dental omissions in transcription. It consists of 227 verses nA and B, 
and of 210 verses in C and D, all in the Anushtubh metre. It isnot 
divided into chapters. It lays down the duties of a Bráhmachárin up to 
v. 84 (p. 587), those of a househoffler up to v. 96 (p. 592), those of a 
hermit up to v. 100 (p. 592), and those of an ascetic up to v. 106 
(p. 593). Then begins the portion on penances. The verse (v. 108) 
enumerating the perpetrators of primary sins, is identical with v. 1 
ob. viii. of Usánas (p. 542), and only a paraphrase of Y4j. ch. iii. v. 227. 


* See for instance ch. v., v. 14 p. 574 ; ch. vi. v. 9 p. 575; eh. vii. v. 81 p. B77 
eb. viii. v. 21 p. 578 
* Tt runs thus 


आपस्तम्न प्रवक्ष्यामि भ्रांयखित्तविनिर्णयम्‌ | दृषितानां हिताथोय वणीनामनुपूर्वेशः n 
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The penance and purification for the slayer of a Bréhmana ia laid down 
up to v. 118 (p. 598) ; those for a drinker of wines (the most objection- 
able kinds of which are mentioned in v. 115) up to v. 119 (p. 594) ; those 
for & thief up to v. 122 (p. 594) ; those for the violator of his preceptor's 
bed, and for one who associates with any one of the aforesaid siuners of 
four kinds, are laid down up to v. 125 (p. 594). Then follow penances 
for secondary sins and general ordinances for purification to the end of 
the work 

Remarks.—The foregoiug analysis will show that so. far as this 
treatise shows, Samvarta has not written anything onthe civil law: 
and that in what he wrote on ritual and penance, there is nothing that 
is original. That this work was accepted by Kamalfkara as the ge- 
nuine Smriti of Samvarta would appear from the quotation of v. 178 
(p. 598) in his Nirnayasindhu Parichchheda iii. chapter on impurity 
1.19 p. 1. But the quotations made from Samvarta by Nilakantha in 
his Vyavahéra Mayükha (Part I. p. 3 1. 11) and by the Viramitrodaya 
1, 9. p. 2' show that Samvarta wrote on the duties of a king and the 
administration of justice ; and the absence of those passages in the work 
now available clearly marks it as fragmentary. 

It is worthy of note that in v. 85 p. 587, all other forms of mar- 
riage save the Bréhma are emphatically discarded for a twice-born. 
This circumstance would only show Samvarta to be later than Manu (360 
ch. iii. vv. 20— 26) ; bntit affords no clue to deciding his relative position: 
with reference to Yájfiavalkya. For the latter only defines the eight 
forms of marriage laid down by Manu, and is silent as to which should 
"be adopted by the different classes. (See Y4j. ch. i. vv. 58 to 61.) 
It would appear from this that in Yájnavalkya's time Mann's division 
of the different forms of marriage among the different clásses had been 
broken through; and that his only defiuing them without assigning 
them to different classes may be taken to bea compromise between 
Mann on the one hand and Samvarta and other writers on the other. I 
only offer this as an explanation, which, if correct, will place Samvarta 
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80. 


prior to Yajfiavalkaya, and this on the supposition that the Smriti under . 


his name represents his opinions. 
. . The verses in which his name is mentioned are v. 88 (p. 587); v. 
164 (p. 598); v. 227 (p. 608). ` 

‘As regards his history, the Puránas mention him as the seventh 
of the eight sons of Ahgiras whose eldest ‘son was Brihaspati. . This 


3 They run as follows 
"gift त्वमावास्या पीर्णमासी तथाष्टमी | तिथिष्वासु न wem] न्यवहारास्विचक्षणः || 
अस्माच्छा खानुसारेण राजकार्याणि- साधयेतू | वाक्याभाषे तु सर्वेषां देशदृष्टमत॑ नयेत्‌ | 


३ It runs as follows :— 
अथ द्विजोऽभ्यनुज्ञातः सवणाँ िययुदरहेत्‌ ; कुले महति सम्भूतां लक्षणैण समन्विताम्‌ | 
्राम्हेणेव विवाहेन झीलकपगुणाग्विताम्‌ || 
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Samvarta was the presiding priest at the sacrifice of Marutta, a prince 
of the solar race (see the Mahábhárata, S4ntiparva Rájadharma ch. 
xxix. v. 21 [l. 27 p.2]). Valmíki's Rámáyana, Uttara Kinda, Sarga 
xviii. vv. 2, 8 (l. 28 p. 1). alludes to this story of Samvarta, and 
makes Marutta a contemporary of Rávana. The fact that Marutta’s 
sacrifice took place on the banks ofthe Yamuná ata sacred place 
called Plakshávaterana may afford some indication to Samvarta's place 
of residence. Beyond the facts above stated, we know nothing, of 
him; but it appears likely from his being requested to preside at ७. 
sacrifice which is celebrated alike in the Bráhmanas as. well as the 


- Puránas, that Samvarta was the head of a school; so that it may be 
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that the present work is the production of some pupil or descendant. 
who epitomized his master’s instructions. 


Kátyáyana 
The Kátyáyana Smriti, as it appears in A and B, is divided into three 
Prapáthakas or parts, each of which is sub-divided into Khandas or 
chapters. The number of these Khandas in all is 29. 
Prapáthaka T. 
Khanda I.—Uontains 18 verses in Anushtubh metre; contains gene- 
ral rules in connection with the ritual to.be narrated. Vasishtha ` 
is referred to.in v. 18 p. 605. 
Khs. II. to V-—Contain 14, 14, 12, and 11 verses respectively, and 
treat of Sráddha ritual. A certain form of Sréddha ritual. laid 
down by Vasishtha is referred to in Khanda iv.v. 12 p. 608, 
there is one verse in Upajáti metre in Khanda v., viz. v. 5. p. 608. 
Khs. VI. to IX.— Contain 14, 14, 24, and 15 verses respectively, 
late to the production of fire by friction and its worship 
Khanda IX. v. 11. (p. 614) is in Vamsastha metre. 
Kh. X.— Has fourteen verses, and relates to the duties at the com- 
mencement of each day. Nérads is referred to in v. 2. p. 615. 


Prapáthaka II. 
Eh. XL—Has 17 verses, and relates to the three prayers offered 

at the commencement, the middle, and the end of the day. 

Kh. XII.—Has 5 verses, and one prose passage ; relates to liba- 
tions of water to the gods. Verse 8.0. 618) is in Upsjáti metre. 

Kb. X1II.—Has 14 verses; and treats of the five daily sacrifices. - 
‘Verse 9 is in Áryá metre; and v. 18 contains the dissent of 
Gotama from the author in regard to saluting the manes. . 

Kh. XIV.—Has 18 verses and one prose passage ; relates to Brah- - 
mayajfia and Vaisvadeva. V. 8 (p. 620) is in the Upajáti metre. 
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-Khg. XV. to XIX.—Have 21, 28, 25, 24 and 16 verses respectively, 
refer to gifts to Bráhmanas, the dimensions of the sacrificial 
altar, certain oblations to the manes, the monthly and fortnightly 
sacrifices, and the duties of a wifein connection with the worship 
of fire. Gotama, Sándilya, and Séndilydyana are referred to in 
v. 21 kh. xvii. (p. 626) and Gobhila in v. 24 do. do 


Prapáthaka IIT. 

Kbs. XX. to XXIX.—Have 19, 16, 10, 14, 16, 18, 17, 21, 19 and 
19 verses respectively ; treat of the fire to be used in cremation, 
the worship of fire in detail, impurities on birth and death, 10 ~ 
sacrifices and penances for omissions in that rituel, and certain 
other oblations, &c. The Rámáyanaisreferred to in v. 10 kh. 
xx. (p. 631). Verse 9 kh. xxii. (p. 633) is identical with Yj. 
ch. ii. v. 11. Bhrigu is referred to in v. 10. kh. xxvii. (p. 640) 
Verses 12 and 18 ibid. are identical with Manu ch. ii. vv. 46, 47. 
Gayá as a sacred place of offering oblations to manes is mentioned 
in v. 9 kh. xxix. (p. 643) 

Remarks.—This same work appears in C and D as the Smriti of. 

Gobhila, with the colophon styling it as simply Karma Pradipa. It 


deems the opening verse’ gave grounds for this incorrect designa- 20 s 


tion of the work. But itis quite clear that the work is not one of 
Gobhila but of Kátyáyana, as the colophons in A and B expressly style 
it; for Karkáchárya one commentator of the Kátíya Srauta Stra 
(of the White Yajurveda) often refers to Kátyáyana's texts which are 
found in this work.* From the way in which these refereiees are made 
by expressly mentioning the name of Kátyáyana, itis evident that 
Karkáchárya regarded the author of theKarmapradípa as different from 
, the author of the Srauta Sutras he was commenting on, although they 
bore the same name. This is corroborated by the said Karkáchárya 
quoting certain verses belonging to the Karmapradípa, viz., vv. 12, 18 80 
and 14 kh. xv. (p. 622) as coming from Chhandoga-parisishta (see Katiya 
Srauta Sutra p. 338 ll. 7, 5, and 9 respectively), and thereby showing 
that this Karmapradípa of Kátyáyana was a Parisishta of the Sama- 
veda.* Gobhila is known to be the author of the Grihya Satras of 


2 Jt runs thus 

अथातो गोभिलोक्तानामन्येषां चैव कर्मणामू । अस्पश्टानां विरथं सम्यग्‌ axi ed दीपवत्‌ ॥ 

3 Compare v. 3 kh. vii. p. 610, vv. 3 and 18 kh. xx. pp. 620 and 621, with Kátíya 
Brauta Stra p. 3541. 6; p. 354 1. l; p. 353 1. 21 respectively. 

5 This is confirmed by Chandra-Kánta ^Tarkálankára in his commentary on 
Grihyásangraha (a supplement by Gobhila's son to the Grihya Sátras of Gobhila), 40 
who often quotes from the Karmapradíps, ascribing it to Káty&yane, and also hints 
that the Kátiáyang who wrote it wasa follower of the Sámavedá. (See Gobhila 
Gribya 86७७. Bib. Ind. p. 797 1. 4 and 10.) 

* Ree further Max Müller's Sanskrit Literature, 2nd edition, p. 201 note 6. 
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Samaveds ; and the circnmstance of Káty&yana being ७ Parisishta- 
writer to snpplement Gobhila, explains why Sámaveda is invoked at the 
beginning of this work, and why Gobhila’s name is mentioned there. 
The supplementary nature of this work is apparent from the author's 
distinctly saying in the opening verse that he was borrowing from 
anthors others than Gobhila, and from his snbseqnently quoting from 


' other anthors where they snpported or dissented from Gobhila.! It 


-10 


thus appears that this wọrk has been wrongly designated a Smriti. 
At any rate, that work of Kátyáyana from which Nilakantha has made 
very copions extracts in his Vyavahára Mayükha, and which Colebrooke 
describes as *a clear and fulltreatise on law? (see Essays vol. I. p. 469), 
is not the present work which contains nothing abont civil law 

l Kátyáyans's name is connected with several works such as the Sranta 
5609 of the White Yajurveda, the Karmapradipa which, as we have 
seen, is a parisishta of Sámaveda, the Varttikas on the Grammar of 
Pánini, two Sarvánukramas of the Rig-veda and the White Yajnrveda, 
and the Smriti as qnoted by modern treatise writers on Dhamasastra. 


Again, a Kátyáyana is mentioned as residing at the court of Ráma in --. 


- Uttarakénda ch. Ixxiv. vv. 3, 4 (l. 114 p. 1:4 It is hard to say whether 


20 


30 


all the abovenamed works were the works of one and the same indivi- 

dual, or of several, although I incline to the latter snpposition.' I may 

also mention that in so far as the Karmapradipa alludes to the Rámáyana 

(see v. 10 kh. xx. p. 631), it is not unlikely that it may be the prodnction 

of that Kátyáyana who was a judicial adviser at the court of Ráma. Ths 

Skanda Pnurína mentions Kátyáyana as son to Yájüavslkya from his ` 
wife Káty&yaní andas the anthor of Vedic 86088, thus identifying him 

with the anthor of the Kátfya Sranta Sütra. 


Brihaspati. — 

The Smriti attribnted to Brihaspati is one and the same in A, B, C, 
and D; thongh in C and D there are 81 verses omitted. In A and B it 
consists of 80 verses, all in the Anushtnbh metre, save v. 10 at p. 645; 
and v. 80 at p. 647, which are in the Upajati and Indravajrá meétrés 
respectively. 

It opens with a qnestion by Indra to Brihaspati as to which was 
calcnlated gift to secnre eternal bliss. Brihaspati in reply mentions a 


` gramt of land as of snperlative efficacy. Yadu and Nahusha of the 


E 


Innar dynasty, and Prithu, Dilfpa, Nriga and Sagara of the solar 


fof DEPOSI UPPERS PRI >अभ लकी As MPEG BS LOREM E 
* See v. 18, kh. i. p. 605 ; v. 12 kh. iv. p. 698; v.13 kb. xiii, p. 619 ; v. 4 kh 
xx, p. 830 ; v. 13 kh. xxiv. p. 636; v. 21 kh. xvii. p. 626. 
? They ron as follows 
ततो द्विजा वसिष्ठेन सार्थमष्टो प्रवेशिताः । राजानं देवसङ्काशं वर्धस्वेति ततोऽब्रुवन्‌ ॥ 
मार्कण्डेयोऽथ मौहल्यो वामदेवश्च काइयपः | कात्यायनोऽथ जाबालिगोतमो मारदरतथा ii 
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dynasty (see vv. 25 and 26 p. 646) are highly extolled for their grants 
of land ; and the horrid penalty of resamption invariably met with in all 
Sanads (grants) inthis country is given in vv. 28 and 29 p. 646 
Vyasa is referred to in v. 48 p.648. A Bráhman's property is in- 
vested with a halo ofsanctity, and protected against depredations of 
thieves and unjust kings by means ofa long dissertation. Thé dig- 
ging of tanks for public use is commended under a prospect of great 
- merit in the next world. Then follow miscellaneous verses : 
Remarks.—There is nothing to support the claim of this work to a 


rank in the Smriti literature ; nor is there anything to connect it with 10 


Brihaspati save tho last verse. . The dialogue in the opening verses 


as well as the style of the whole indicate that it is a piece severed. 


from some Purdna, and set up as an independent work, merely becanse 
Brihaspati’s name occurs therein. Brihaspati’s Smriti is very largely 
drawn upon by Nilakantha on the civil law ; and is represented as one 
of the four recensions of Manu.! That work is undoubtedly not the 
one that we have before us. It must be noted thatin C and D the 
work commences with a verse which mysteriously introduces. king 
Nala,? and is termed in the colophon as the abridged Brihaspati. 


Whether it is this work which Colebrooke alludes to when he speaks 20 


of the existence of an abridgment of Brihaspati (see his Essays, vol. I. 
p. 469), it is hard to say. But it is likely it is not; for a work which 
gives precedence to gifts over all penances, and is so far modern, could 
not have been accepted by him as belonging to the Smriti period. 
General Remarke 
Brihaspati is represented as the eldest son of Angiras (see Mahibhé- 
rata Adiparva, ch. 76), brother to Samvarta, the hereditary pre- 
ceptor of the gods, and a cotemporary of Sukra or Usanas. In Mahá- 
bhárata Adiparva ch. 104, he is represented as son of Utathya, and 


. brother of Dirghatamas. He is said to have been the fourth Vyása, or 30 
arranger of the Vedas in the. present Manvantara (see Devi Bhágavata — 


skandhai. ch. iv.). This is the Puranic account of Brihaspati. In the 
Vedas the priestly character attributed to him in the Mahábhárata is 
nowhere met with ; nor is there any warrant in the Vedas for holding 
him as the son of Angiras. Dr. Muir indeed asserts both? these cir- 
cumstances in respect of him on the authority of the Rig-veda; and 
cites in support thereof the following passages from the Rig-veda,viz., x 

141, 3and ibid. iv., 40, 1 ; vi., 78, land x.,47, 6. I shall examine these 
passages in the said order. In Rig-veda x., 141, 3, the last quarter is 


1 See above Introduction 
2 The verse runs thus :— 
बृहस्पतिकृत पुण्यं प्रवक्ष्यामि विशेषतः ।. यच्छूत्वा तु TA राजा uar: प्रमुच्यते ॥ 
® See his Sanskrit texts vol. V., p. 280. 
m3 


40 


The Center for Research Libraries scans to provide digital delivery of its holdings. In 
some cases problems with the quality of the original document or microfilm reproduction 
may result in a lower quality scan, but it will be legible. In some cases pages may be 
damaged or missing. Files include OCR (machine searchable text) when the quality of 
the scan and the language or format of the text allows. 


If preferred, you may request a loan by contacting Center for Research Libraries 
through your Interlibrary Loan Office. 


Rights and usage 


Materials digitized by the Center for Research Libraries are intended for the personal 
educational and research use of students, scholars, and other researchers of the CRL 
member community. Copyrighted images and texts are not to be reproduced, displayed, 
distributed, broadcast, or downloaded for other purposes without the expressed, written 
permission of the copyright owner. 


© Center for Research Libraries 
Scan Date: March 20, 2009 
Identifier: m-n-000199-f5 


306 


ब्रह्माणं च बृहस्पतिम्‌. Séyana explains it as ब्रह्माणं प्रजापति इहस्पर्ति च (see Max 
Millers Rig-veda, vol. VI. p. 518). How in the face of this authoritative 
explanation Dr. Muir can make the word sí qualify बुहस्पार्पै as he ap- 


_ parently does, is more than I can see, especially when the existence of 


the particle च would rather necessitate Sáyana's mode of explanation, 
and when Prajápati, for whom the word Brahmánam is used according 
to Sáyana, does exist as a deity by himself on Dr. Muir’s own showing 
(see his Sanskrit texts vol. V. p. 390). Far from appearing in the 


' Vedas as a priest of the gods, Brihaspati appears there as a warrior 
10 having weapons (see Rig-veda ii., 24, 8; vii., 97, 7, and x., 58, 9), and 


leading the armies of gods along with Indra (see Rig-veda x., 103, 8 
viii., 96, 15) र 

Tn regard to the descent of B,ihaspati from Aügiras, which I think 
is meant to be understood by Dr. Muir when he says Brihaspati 
was an Áügirasa, Sáyana's comments on the Rig-veds iv., 40, 1, are 
indeed vague to some extent, though to my mind they sufficiently in- 
dicate that he considered Áügirasa as a deity by himself distinct from 
Brihaspati, as will more. clearly appear from what follows. It suffices 
for my purposes here to observe that there is nothing in the verse to show 


20 that आङ्गिरसस्य in the line mast go with बृहस्पतेः. In the second reference 


in vi, 78, 1, Áügirasah B.ihaspati is explained by Sáyana as भाड्रिरस:- 
पश्चाब्जात: (born after Angiras), supporting himself by a quotation from 
Aitareya Bráhmana (see Max Müller's Rig-veda vol. III., p. 888), which is 
translated by Dr. Haug as follows: ‘‘ Those parts (of Prajápati's seed 
after it was heated) which were coals (Angéra) became the Angiras. 
Those coals whose fire was not extinguished, and which blazed up again, 
became Brihaspati." (See Dr. Haug's Aitareya Brahmana vol.II. p. 220.) 
In x., 47, 6, Sáyana does not take the word बृहस्पतिम्‌ as standing for the 
deity going nnder that name ; for he explains it by बृहतो मन्त्रस्य स्वामिनम्‌ (the 


30 master of big sacred formulas), and makes it an eipthet of Saptagu, who 


40 


is the Rishi of the hymn. Moreover, the word भाङ्गिरसः is referred to यः 
standing for Saptagu, and does not go with Brihaspati ; as indeed it 
would be impossible to take it, considering the different cases in which 
the two words stand. Thus it will appear that in none of these three 
passages is Brihaspati described as an Áügirasa in the sense of a de- 
scendant of Aügiras. 


It is perhaps superfluous to mention that the word Brihaspati occurs 
in the Ganapátha of Veda in the वनस्पत्यादि Gana, seeing that it is found 
in the Vedas. 


Pardégara. 
There are two works going under the name of Parásara, viz., & 


- Parásara Samhitá anda Brihat Parásara Samhitá. 
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L.' Parésara Samhitá consists of twelve chapters (A, 4 6, and Dj 
Ch. I.—Several sages once repaired to Vyasa in fits hermitage on the 

summit of the Himálayas, and requested instructions from him 
on the subject of Dharmaésdstra. He, leading them to the 
hermitage of his father Parásara at Badarikdsrama, communicated. 

to him the prayer of the sages. Paráfara then begins by stating 
certain ordinances common to all the fonr classes, and laying 
down their occupations, and the distinctive features of the 
different yugas or ages. The chapter consists of 64 verses. 
Verses 21 and 22 (part ii. p. 8) are identical with Manu ch. i., 10. 
vv. 85 and 86 respectively. 

Ch. II.—Consists of 17 verses, and treats of the duties of a house- 
holder in all the four classes. 

Ch. III.— Consists of 54 verses, and treats of impurities of birth and 
death. Verses 43 and 44 are in the Upajáti metre. l 

Ch. IV.—Consists of 29 verses, and lays down miscellaneous pe- 
nances. Prajápati in v. 4 (part i. p. 18) and Sánkha in v; 25 
(part ii. p. 15) are referred to. Inv. 19 (part ii. p. 14), four 
out of the twelve kinds of sons are mentioned, and an &dopted 
son is defined. 20 

Ch. V.—Consists of 25 verses; aud gives penance fora dogbite, 
and certain ceremonies observed at the time of cremation. 

-Ch. VI.—Consists of 71 verses ; and prescribes penances for dif- 
ferent faults and omissions. 

Ch. VII.—Consists of 423 verses, and lays down means of purification 
and penances. Manu is referred to in vv. 38 to 35. 

Ch. VIII.—Consists of 414 verses. A parshad is defined, and con- 
‘fession to them by the guilty is enjoined as a means of absolu- 
tion. The study of the Vedas by the twice-born is insisted on. 

Ch. IX.—Consists of 62 verses ; lays down minute rules with re- 30 
gard to the tethering, grazing of cows, &c., and penances for 
injuries done to them. Verses 33 and 48 are in the Upajáti 
metre. Manu is referred to in v. 51. 

Ch. X.—Consists of 414 verses, defines penances, and directs certain 
penances to be performed for certain offences. ` 

Ch. XI.—Consists of 53 verses ; lays down penances, and defines 
certsin mixed classes ; 

Ch. XII.— Consists of 74 verses ; lays down penances, a pilgrimage 
to Ráma’s bridge at Ramesvara being one of them. 

Remarks.—Ïn C and D the number of the verses in different chapters 40 

does not-correspond to that given above, owing mainly to several 

omissions and toa difference of arrangement in respect of chapters. 


10 
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The arrangement in A and B seems to be the correct one; for its total 
number of verses comes up to the figure mentioned in v. 78 ch. xii. 
(part ii. p. 52); and it is an arrangement which the well known 
Mádhava, commentator of the Parásara Smriti, has accepted. Médhava’s 
analysis is as follows :— 

सोक्ष,दिष्टापिहेतुत्वादाचारः पूरवमीयेते | भाचारस्यान्यथात्वे तु मायश्चित्तगदेषणं | इहाचारे त्रयो 3 ध्यायाः 
प्रायश्चित्त नवेरिताः । अवतारश्वतवेणधर्मी साधारणेतरी | शिष्टाचारान्हिके तत्र धमी साधारणो मतौ | 
पटमैक्षितिरक्षाद्या wt: साधारणाः स्मृताः | आचारे प्रथमाध्याये त एतेऽ थोः प्रकीर्तिताः। कृष्यादि- 
जीवनोपायो द्वितीये$ध्याय इरितः | चतुर/श्रमधर्मास्तु सूचिता आश्रमोक्तितः | उक्तौ तृतीय आज्ञीच- 
विस्तारश्रादसड्हा | अध्यायत्रयगा अर्थोः प्रोक्ता आचःरकाण्डगाः | gU प्रकीणेपापस्य प्रायाधत्तं 


. प्रपज्चित | अंस ङ्कासृत्रनेदादि प्रोक्तं च पारिवेदन | प्रकीणोशेषः संस्कार आहिताम्रेश्व पञ्ञमे | मलावहे च 


20 


80 
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संकीर्णकरणे चोपपातके | प्रायश्चित्तं षष्ठ उक्तं Bears रसेपि च । अवशिष्टद्रव्यशुद्धि: सप्तमाध्याय 


हरिता | प्रायश्चित्तं गोवधे च सामान्येनाष्टमे wet | रोधनादिविशिषेण नवमे तदुदीरेतं | अगम्यागम- 


ने प्रायश्चित्तं दशम ईरितं | अभोब्यभोजनादौ तदेकादश उदीरितं | वादाः परिशेषः स्यास्काण्डयो- 
रूभयोद्वेयो :। ” 
II. Bjihatpirisara (A and C) consists of twelve chapters, mostly 
in the Anushtubh metre 
Ch. I.—Has 62 verses; opens with the sags. headed by Vyasa 
going to Paráósra, and requesting instructions from him 
Thereupon Pardsara describes the different Yugas ; detailing the 
evils to which the present age issubject. Verses 48 to 60 state 
in brief the substance of the whole work that follows. Verses 
61 and 62 state that Suvrata composed the present work with 
the permission of Parégara, Verse 62 is in the Upendravajra metre. 


Ch. II.—Consists of 479 verses; lays down the six duties of. the 
twice-born in v. 7; then gives details with regard to the first 
of them, viz. sandhyá or prayers offered at stated times of the 
day; vv. 86 to 228 lay down the minute ritual enjoined during 

` bathing the second duty; vv. 224 to 364 lay down roles 
with regard to japa (recitation of sacred texts) —the third duty ; 
vv. 865 to 408 lay down the details of the fourth duty, viz., puja 
or worship; vy. 409 to 447 relate to the fifth duty, viz., the vadé- 
vadeva (offering to the fire-gods), and vv. 448 to 465 to the 
sixth duty, viz Atithya or hospitality ; vv. 466 to 479 relate 
to duties of the several classes. The following metres are here 
met with:—Vasantatilaká (see vv. 221, 895, $96), Indravajré 
(see v. 255, 256, 264, 266, 268, 407, 465), Upajáti (see vv. 265 


:267, 269, 864), Upendravajrá (see vv. 862, 446), and Indravanesé - 


(see v. 222) 


The following personages are referred to in this chapter :— 
Gobhila (see v. 49); Aruna (see v. 78) ; Yájüavalkysa (see vv. 
79, 249) ; Manu (see v. 86); Sanaka (v. 168) ; Sanandana (v. 
168); Sanatkuméra (v. 245). 
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The Pancharátra is alluded to in v. 897; v.62 gives the seven sages 
of the present age of Vaivasvat Manu, in a certain order which is 
not the one given in the Bhágavata Puréna skandha vii., ch. xiii. 

v. 5. 

Ch. III.— Contains 184 verses, professes to Jay down the duties of a: 
householder in all the four classes (see v. 1), but as a matter of 
fact permits agriculture to Bréhmanas, and gives minute direc- 
tions. Cattle as necessary helps to agriculture are exalted! 
the rank of deities, and are enjoined to be carefully tended (see 
down tov. 57). The rest of the chapter gives directions in re- 10 
gard to ploughing, sowing, setting apart of certain portions of 
'the produce to different sylvan deities and the king and his 
officers ; and to performing sacrifices. "Verses 49 to 52 and 55 to 
57 are in the Indravajrá metre 

Ch. IV.— Contains 872 verses, commences with the eight forms of 

.marriage, gives the qualifications of the brides and bridegrooms, 
the duties of wives towards hnsbands, and of husbands towards 
wives; the five daily sacrifices, and a long dissertation about 
the suppression of breath enjoined in theYoga philosophy. Then 
follow general rules of daily conduct, the different Samskéras 20 
or ceremonies, the duties of a Brahmachárin, the three kinds of 
Snátaka, the desirability of having issue, the commandment as 
to constant purity, gifts to be made to learned men, prohibition 
of flesh-eating, purification of things, interdiction of common 
boarding, and general devotions. Manu is quoted without being 
mentioned (see vv. 52, 57, 170, which correspond to Manu ch. 
ix. v. 14; ch. ix. v. 3; and ch. ix. v. 8 respectively). 

Ch. V.— Contains 390 verses; and relates to oblations to the manes. 
Ásvaláyana in v. 42, Gautama in v. 52, and Saunaka in v. 120 
are referred to. ७8४६ Sráddha is mentioned in v. 288. 90 

Ch. VI.— Contains 389 verses, and relates to impurities on account — 
of birth and death. It refers to a parshad or diet which is the 
final judge in all matters of civil law, and lays down penances 

' for various offences. The mention of Agastya at the beginning 
seems, at present, to be inexplicable. Manu is referred to in vv. 
46, 58; and Yajfiavalkya and Vasishtha in v. 58. Pilgrimage to 
Ramegvars is referred to in.v. 98. An oilman anda toddy- 
drawer are mentioned as distinct castes in v. 245. The. 
Mahábhárata story of IÍndra'skilling Trisiras (see Udyoga Parva 5 
ch. ix.) is referred to in v. 816. 40 


Ch. VII.—Contains 42 verses which lay down the different vratas or 
penances, among which one named Brahma Kárcha is mentioned 
and this is by imbibing the ordinary Paüchagavya. 
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Ch. VIII.— Contains 376 verses, relating to gifts of a cow, the skin of 
an antelope, gold, and the like. 

Ch. IX.— Consists of 336 verses, laying down the ritual of the dif- 
ferent Sdnti ceremonies in honor of Vináyaka, the planets, 
and Rudra; others in consecration of wells and tanks ; "others 
still styled Laksha homa and kotihoma, &c. 

Ch. X.—Contains 145 verses, lays down the dulies of & king, and 
those of the different orders. l 

Durvásas is referred to in v. 115. 
10 Ch. XI.—Consists of 29 verses, and relates to the four orders, 

Ch. XII.—Contains 195 verses, relates to Prányáma or suppression 
of breath and concentration. The last verse states that the 
total number of verses in the work is 3,800, and that Suvrata is 
its compiler. 

Remarks.—I am inclined to think that this work is an expansion by 
Suvrata of the original Paráśara’s Samhit4—for (I.) if this had been the 
original and the other work its abridgment, it is unlikely that Mádhav 
should have taken no.notice of that fact; (IL) its diffuse style and 
the wholesale quotations go to show that the smaller work was taken 

20 as the basis by Suvrata and supplemented with long extracts from the 
Puráņas ! ; (IIL) the sectarian tinge is marked in the work, whereas 
it is absent in the Parásara Samhitá. Although the number of chaptera 
is the same, yet there is no similarity in the contents. 


General Remarks. 


Parásara's work is expressly intended to supersede Manu and Yájtia- 
valkya,as having become unsuitable to the age owing to lapse of time 
(see v. 28 ch. i. of Parásara Samhitá, and vv. 59 to 61 ch. vi. of the 
Brihat Smriti). Parásara treats of A'chára (ceremonies) and Prayaschittd 
(penance) alone; but this omission to refer to the civil law is not, in 

80 my opinion, due to the absence of its development at the time as it is 
in the earlier law-givers like Atri. Adverting to that subject, Parásara 
says that certain questions are to be determined by the decisions 
of a Parshad or an assembly of the learned. I interpret this state- 
ment to mean that Pardsara found the civil law of the Smritis 
so considerably modified by usage that he felt it unsafe to refer his 
readers to those works, and therefore invested the verdicts of. Parshads 
or conclaves of the learned versed in the current usages of the country 

. with great authority. On the other two branches whereon he has 
delivered himself, his law is certainly a later development, seeing the 

40 minute details in the ceremonial and the abatement of stringency 


1 The existence of snch vocatives as qq iu v. 478 ch. ii and द्विज, forte, ray in the 
eighth chapter is inconsistent with the professed character of the work as a dialogue 
between Parféara and several sages. 
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in respect of penances observablein his work. Agriculture is not only 
permitted here to the higher classes under emergency, buta series of 
directions about it are given, and a ceremonial laid down, a conformity 
with which excuses a resort to agriculture by the twice-born even in 
ordinary circumstances. Verses 467 to 469 in ch. ii. of the Brihat 
Parásara lay down six duties for each of the three twice-born classes, 
thereby showing that the contest of the Kshatriyas and Vaisyas for 
having the same duties assigned to them as to Bráhmauas had com- 
menced long before Pari$ara, who attempts to please them by allowing 
them the same number, though different in detail. 10 


Parásara is named in the work as वासिष्ठज , शाक्तिएत्र ,ब्यासापैनृ , and सत्यवती- 
पति, thus giving an account of the author enough to identify him with 
the Parásara mentioned in the Mahábhárata y grues eh. 178, and 
the Matsya Purana ch. 200. The illustrious son of this Parísara named 
Krishna Dvaipéyana is the last Vyasa or arranger of the Vedas in the 
present Manvantars (see Devi Bhágavata skandhai. ch. iv., and the 
Bhégavata Purana, sk.i, adh. iv., vv. 19—24 ; Id. sk. xii. adh. vi., 
vv. 48—62) 

The word Paraéara occurs in the Ganapátha of Panini in the' Gana 
named Gargadi. . - 90 

Pardgara is one of the seven seers of Vedic hymns in the family of 
Vasishtha (see Matsya Purána ch. 144); and some descendant of his 
named Párásarya is a pravara of one of the four branches of Vasishtha’s 
descendants. 

Certain Yajurvedi Bráhmanas now residing at Nasik are surnamed 
Pardsare. 

There is an Upa-Purána attributed to Pardsara, and two astronomical 
treatises by the same sage are extant. 


Vyasa. 
There are three works under the name of Vyasa :—I., Laghu Vyása- 80 
Samhité ; II., Vyása Samhita ; and III., Vyása Smriti 
—Laghu Vyása Samhitá (A) consists of two chapters and 126 
verses. The first chapter contairs 81 verses relating to the duily 
rites and duties of a Bráhmana. The great virtue of buthing in the 
morning as destructive of all sins is specially dwelt upon, and Kapila is 
quoted as an authority for a bath by wiping the body with a wet 
garment. The different kinds of bathing follow, and the chapter 
ends with a command for muttering the sacred Gayatri verse. The 
second chapter, consisting of 95 verses, begins with the performance 
of the daily sacrifices to the domestic fire, the teaching of the Vedas, 40 
bathing and prayers at midday, and the offering of water oblations 
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; the manes and the sages, &c. The worship of Sankara, - 

the snn, and Mzdhusüdana (an incarnation of Vishnu) and Brahma 

is enjoined. Mann Prsjápati is referred to in v. 71. After the ordinary 
rites of the day, the five great sacrifices are mentioned and rules laid 
down for meals. ; 

‘ Remarks.—It is quite evident that this work is an extract from some 
larger work on ritual alone, not necessarily a Smriti; for the work 
withont a ien: mentioning Vyása gives it as the ntterances of several 
sages, not mentioning where and when they were delivered 

II.—Vyása Samhitá (A and B) consists of four chapters, containing 
2414 verses. 

Ch. I—Begins by a number of sages proceeding to Veda-Vyésa at 
Benares, and requesting him to expound to them the arrange- 
ment of classes. He then defines the country of the black 
antelope as one where dharma deserves to flourish, and v. 5 dis- 
tingnishes the three twice-born classes only as those fit for all the 
duties laid down by the Vedas, the Smritis, and the Pnránas, 
and no others. The writer apparently recollects what the same 
Vyása has laid down both in the Mahábhárata and the Bhága- 
vata; for in the very next verse and the following verses the 
rites of the Sádras except the Vedic rites are laid down. In the 
next few verses the mixed classes are described ; and afterwards 
all the rites peculiar to the twice-born up to marriage are laid 
down 

Ch. I1.—Consisting of 55} verses, begins with the duties ofa 
Snátaka, and rules are laid down with regard to the choice of 
a wife. Verses 10 to 15 lay down rules for the choice of the 
first wife. ‘The Vedas,’ says he, ‘lay down that the wife is 
half the man's body, and therefore amongst the different classes, 
the wife honid be chosen from the same class, or at least 
the eldest.’ Minute directions are laid down for the domestic 
dnties of the wife, and her constant dependence on her male 
relatives, down to following her husband’s corpse to the fnneral 
pile. 

Ch. IIT.—Consisting of 78 verses, begins with a threefold division of 
the duties of a householder into Nitya, Naimittika and Kámya, 
and gives directions for morning prayers before and after bathing, 
offering water to the manes and deities, and the sacrifices to the 
fires, either Vedic or the ordinary fire according to the ritnal 
laid down by Sakala. Instead of one handful, sixteen bandfnls of 

- food are ordered to be left near the honse for thé propitiation of 

spirits and outcasts. The entertainment of guests is afterwards 
laid down. Somewhat inconsistent provisions in regard to 


313 


flesh-eating are laid down, and onions, white brinjals, red 
radishes, &c. are prohibited, apparently on received tradition. 
Directions for dining in certain dishes, and the entertainment of 
guests in the evening, conclude the chapter. 

. Ch. IV.—Consisting of 71 verses, begins by extolling the order 
of the householder, and lays down rules! for different kinds of 
gift, and enjoins a man not to live for; himself. Verses 4] to 
45 give the different definitions of a Bráhmana. A number of 
verses are extracted from some moral works, and the last 8 
verses condemn the intercourse of a Bréhmana with a Sidra 10 
either by way of food, or gift, or otherwise. 

Remarks.—Neither this nor the above work of Vy4sa contains any 
mention of Vyavahára in any one of its eighteen sections; whereas 
verses from Vyása on Vyavahára are quoted by modern digest writers, 
such as Hemádri and Nílakantha. - 


Verse 18 ch. i. enjoins conformity with family usage in respect of 
Ohüdákarma or tonsure. 

A Smriti under the name of Brihad Vyása appears from copper 
plates to have existed, where the following verse often appears :— 

बहुभिवैसुधा भुक्ता राजभिः सगरादिभिः || यस्य यस्य यदा भुमिस्तस्य तस्य तदा फलम्‌ ॥ 20 

III. Vyása Smriti (C and D) contains 69 verses, and appears to be 
an incomplete copy of the fourth chapter of the Vyása Samhité above. 


mentioned. [t has some gaps, which exactly correspond in C and D, 
showing that these compilations belong to the same family. 


General Remarks, 

It appears that there were two authors of the name of Vyása, who are 
distinguished by Hemádri as Vyása and Veda Vyása. The opening 
verse in Vyáss Samhitá indeed ascribes it to Veda V yása, but no extracts 
taken by Hemádri in his Danakhanda from Veda Vyása are to be found 
in this work. 

Vyásais named Krishna Dvaipfyana, because he was born in an is- 
land in the Yamuná (see Maliábhárata Adiparva ch. 60) and Bádaráyana, 
because he resided ina hermitage in the Badarí Forest. Heis also 
known. as Veda Vyása, because he divided the Veda into its present 

-four divisions, (see Bhágavata skandha i. ch: iv., v. 19 ; skandha iii. ch 
iii. and skandha xii. ch. vi.). He was born of Satyavatí by Parásara before 
Satyavati was married to Santanu. Pandu and Dhritáráshtra were 
his sons born of the widows of Vichitravirya. His son Suka read the 
whole Bhágavata to King Paríkshit. He is said to have composed 
eighteen Puránas, the Sátras of the Uttara Mímámsá, and a Smriti. 40 
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Sankha. l 
I. Sankha Samhitá (A and B) consists of 18 chapters containing 
818 verses. l Y 

Ch. I.—Consists of 8 verses, and describes the proper duties of tho 
four classes for whose benefit Sankha made this Sastra. 

Ch. II.—Consists of 124 verses, and describes the mode of desiguat- 
ing the four classes; ordains that the ceremony of tonsure should 
be made according to family usage, and mentions the time for 

Aj carrying the student to his preceptor for learning the Vedas. 

10 Ch. III.— Contains 18 verses, and describes the life of a stndent, 
ending with a present of Dakshiná, after which he is to bathe 
before marriage. . 

Ch. IV.—Contains 16 verses, and describes the marriage rite and 
the different kinds of marriage. It lays down three wives 
to the Brahmans, two wives to the Kshatriya, and one to the 
Vai&ya and Sidra; and says that the twice-born are not to 
marry a Sidra wife even when in distress. 

Ch. V.—Containing 18 verses, describes the different sacrificial and 

domestic fires. 
20 Ch. VI.—Contains 7 verses, and describes the third order, on which 
the Bréhmana is to enter on approeching old age. 

Ch. VII.—Consists of 834 verses, and describes the life of an ascetic 
and meditation on the supreme spirit. 

Ch. VIII.— Consists of 14} verses, and laya down rules for bathing. 

Ch. IX.—Consists of 194 verses, and lays down rules on sipping 
water and prayers. 

Ch. X.—Contains 6 verses on the retention of breath for the purpose of 
destroying sin, and the repeating of certain Süktas. 

Ch. XI.—Contains 17} verses and one prose passage relating to the 

.80 ‘importance and virtue of the Gáyatrí. 

Ch. XII.— Contains a proge passage and foür verses, all on libations 
of water. 

Chs. XIII. and XIV.— Contain 253 and 7 verses respectively, relating 
to the Srdddha ceremony. Yama is referred to in the last 
verse of ch. XIIT. 

Ch. XV.—Contains 24 verses, gives rules for observing mourning, 
quoting Yama in v. 19. 

Ch. XVI.—Contains 22} verses, gives directions for removing dif- 

. ferent kinds of impurities from different objects. 
40 Chs. XVII. and XVIII.—Containing 61} and 14 verses respectively, 
relate to penances. Yama is referred to. 
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Remarks.—This same work is found in C as Vriddha Skhkha and in 
D imperfectly to the end of the 8th chapter 

Sankha is mentioned in the Dhatupátha of Páínini in the gana 
named Asvddi. There is a Sdkhd of the Rig-veda extant named Sán- 
khéyan{, which is named after a descendant of Sankha. 


Likhita. 

The Likhita Samhité (A, B, C, and D) consists of 92 verses, and is 
an unsystemutic collection of rules on sacrifices and párta (works of 
public utility), the former being assigned to the twice-born and the 
latter to the Stidras, and rules on oblation to the maues, marriage, 
penances for different sins, impurities, &c. Yama is referred to in v. 29 


Remarks.—This same work is again found in C uuder the name of 
Laghu Saükha, with large omissions, the total number of verses there 
being 72 

Likhita is seldom quoted by himself, and yet the joint production of 
Sankha and Likhita was at one time considered to have the highest 
authority.’ A story is mentioned of this Likhita in the Mahábhárata, 
where he is mentioned as the junior brother of S.nkha. These brothers 
lived in separate hermitages, on the banks of the Báhudá river, and one 
day when Sankha was abroad, Likhita happened to repair to his 
brother's hermitage. Finding good fruit in Sankha's garden, he freely 
took them, and was eating them, when his brother returned. Sankha 
rated Likhita for having eaten his fruit without permission,and told 
him to go to king Sudyumna, and seek punishment at his hands for tho 
offence of theft. Likhita accordingly went to the king, and made the 
request. But the king would not grant it, saying that he would exer- 
cise his prerogative of granting pardon. Finding Likhitainexorable in 
his demand for punishment, the king at last cut his hands off. Likhita 
then went to Sankha, who restored his hands to him by making him 
bathe in the Báhudá river.  Vyása's narrating this anecdote as an 
ancient account would take back the brother legislators Sankha and 
Likhita to a considerable period of antiquity. It seems that the 
brothers composed each by himself a work on law, and ‘then jointly 
wrote on the same subject. This joint production was in prose, becanse 
extracts taken therefrom in the Vyavahéra Mayükha* and other 


! It is thus defined by Manu according to the Vachaspatya :— 


वापीकूपत डागादिंदेवतायतनानि च | अन्रप्रदानमाणमः पूतेमित्यमिधीयते ॥ 
* See. v. 28 ch. i. in Pardéara Samhitá (Part IL. p. 8) :-- 


कृते तु मानवो धर्मलेतायां गौतमः स्मृत: | द्वापरे we लिखित: कली पाराशरः स्मृतः| 


3 See the Mahábhárata Santi Parva ch. xxiii. (1. 21 pp. 1, 2). . 
+ See above part i. p. 34 1, 13; p. 35.1. 4; p. 49 1. 5; p. 64 1. 4; and p. 94 1. 12. 
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works are in prose. This work is not seen in any of the four com- 
pilations used by me in this review. ` 


Daksha 


The, Daksha Samhitá consists of 200} verses, and in A and B is 
, divided into seven chapters, while itis one continued piece in C and D 


Ch, I.—Contains 15 verses, lays. down general duties of the four 


orders, and strictly prohibits passing any period of life without 
being in some one of the four orders. 


Ch. IE.— Contains 58 verses, and gives rules for the daily conduct of 


Ch. 


Ch. 


Ch. 


the twice-born. The day is divided into eight parts, the first_of 
which is to be devoted to cleansing and bathing the body, 
and the recitation of prayers; the second to the study ard 
teaching of the Vedas ; the third to the means of obtaining 
livelihood for himself and his family and rete‘ners; the fourth 
again to bathing and prayers ; the fifth to the distribution of food 
among gods, manes, guests and his own family ; the sixth and 
seventh to the hearing of Puránas and Itihása (a history) ; and 
the eighth to worldly affairs and the evening prayers. Of the 
night, the first half should be spent in recitation of the Vedas, 
and the other half in sleep 


. IIl.—Contains 31 verses, lays down the nine good and the 


nine bad acts, the nine secrets, the nine things that may be freely 
declared, the nine things that ought not to be given, and en- 
joins industry and gifts to proper individuals. 

IV.— Contains 20} verses, and describes a virtuous and a bad 
wife, and the consequent happiness or misery on having Südra 
wife respectively. Suttee practice is alluded to in vv. 18 and 19. 
V.—Consists of 13 verses, laying down rules for cleanliness and 
enjoining their peremptory observance. 

VI.—Contains 19 verses, and lays down rules for impurity on 


.&ccount of birth and death. The use of one word, viz., sutaka 


for both kinds of impurity in v. 1 appears to mark the middle 
stage which prepared the way for its improper application at pre- 
sent to impurity on account of death exclusively. In v. 7 one 
who is a Bráhmana by caste, but not so by his actions, is men- 
tioned. 


Ch. VIL--Conteins 49 verses, laying down what constitutes Yoga, 


and the different duties of an ascetic. 


Remarks.—Colebrookesays: “ Heroic history notices two personages 
40 of the name of Daksha, one son of Brahmá, and the other són of 
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Práchetas. A similar legend on the marriage of their daughters, 
and which is evidently allegorical, is told of both; it does not appear 
certain which of them is the legislator ; however, a law treatise in verse 
is dignified with his name” (see his Essays, vol. I. p. 469). Now no 
warrant is given for the statement that ‘similar legend on the 
marriage of ‘their daughters is told of both’; while a reference to the 
Bhágavata skandha iv. chapters i. to v. on the one hand, and Bhágavata 
ekandha vi. chapter v., and Matsya Purána chapter v. show that they 
were distinct individuals, the one being styled Prajápati Daksha, 
whose daughter Satí was married to Siva, and the other being called 10 
Práchetasa Daksha, one of whose daughters Aditi was given in marriage 
to Kaégyapa. The first verse distinctly styles the author of this work as 
Daksha Prajápati so that one acquainted with the Puránic history of 
the Hindus could never confound him with the Práchetasa Daksha. 
On readiug the work, however, I find that its claim to such antiquity 
is untenable, The dvaita, advaita and the dvaitá-dvaita doctrines are 
referred to in v. 44, and itis stated by Yajiiesvara Sastri in his Arya 
Vidyá Sudhékara on the strength of a work known as Sampradáya Pra: 
dípa that the propounders of the dvaita doctrine flourished subseqhently 
io Sankaráchárya about the thirteenth century of the Samvat era (see 20 
pp. 228, 231, and 234). There is however no doubt about the genuine- 
ness of this production, for all the references to Daksha made by Hemá- 
dri in his Dánakhanda, and by Nflakantha in his Vyavahára Maytikha, 
&re met with in this work 

The work has no reference to the civil law, nor does Daksha appear 
io be anywhere quoted on the subject 


Gautama. 

'There are two works ascribed to Gautama, viz., à Gautama Samhitá 
and Vriddha Gautama Samhitá. : 

I Gautama Samhitá (A, B, C and D) is in prose entirely, and is 80 
divided into 29 chapters, one of which, viz., the 20th, is omitted in C 
and D. The Mitákshará of Haradatta contains no comment on the said 
20th chapter ; and so far supports the text in C and D. 

Ch. I.—Commences with laying down the authority of the Vedas and 
the works and practices of the Smriti writers, then speaks of 
the periods for Upanayana for different 0188805, and lays down 
general rules of conduct for the Aryas. 

Ch. IL—Lays down the duties of men before and after Upanayana ; 
and speaks of Samávartana at the end of the studentship. 

Ch. III.—Describes in brief the duties of a Brahmachárin (student), 4 
a hermit and an ascetic, 
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` Ch. IV.—Lays down the different forms of marriage. 


. Chs. Vi to VIL—Lay down the duties of a householder in detail, and 
the avocations permitted to a Bráhmana, when in distress 


z Oh. VIII.—States the privileges of a Bráhmana who is learned, who 


has forty Samskáras and eight Atmagunas performed on him, 
and who knows the Samaydchdra, or the customs of the people 
; The Samskáras and Átmagunas are then namod and detailed. 
: Ch. IX.— The dnties of a householder are resumed. | 
Ch. X.—Describes the duties and the privileges of the different 
classes. 
Ch. XI.—Gives in detail the duties of a king. 
Ch. XIL.—Relates to punishments to be imposed by the king for 
different offences 
Ch. XIIL--Spoaks of the duties of witnesses and the consequences 
of lying 
— Ch. XIV.—Relates to the impurity on account of death and birth, 
Ch. XV.—Relates to oblations to the manes. 


`- Ch. XVI.—Lays down the proper and improper times of the study 


of the Vedas. 
Ch. XVII.—States what articles are fit and unfit to be eaten. 
Ch. XVIIJ.—Duties of women are laid down 
Ch. XIX.—Lays down generally the nature of penances 
‘Ch. XX.—Describes how certain sinful actions in the past life pro- 
duge certain bodily defects and diseasés, in order that the 
person affected by those diseases may be able to perform the 
appropriate penances. This chapter is omitted in C and D 
Ch. XXI.—Lays down the manner in which persons are to be excluded 
from all intercourse 
Ch. XXII.—Iuays down the offences which degrade a man. 
. Ch. XXITI.—Gives the penances for homicide. 
Ch. XXIV.—Do. for drinking spirituous liquors. 
Ch. XXV.—Lays down secret penances for unproclaimed offences. 
Ch. XXVI —Describes penances for secondary sins. 
Chs. XXVII. and XXVIII.— Define the different Krichchhra and 
the Chdndrdyana penances. 
Ch. XXIX.—Relates to the civil law on the subject of inheritance 
without anything like arrangement being observed. 
Remarks.—This is the work of Gautama which has been referred to . 
frequently by Nilakantha in his Vyavahéra Mayúkha, and is the subject 


40 of & commentary by Haradatta called the Mitéksharé. The general 


style of the work leaves no doubt on my mind but that the work is very 
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ancient. lam even inclined to place this digest of Gautama before 
the present compilation of Manu's institutes by Bhrigu. It must be 
clearly understood that I am laying down no general proposition. with 
regard to the relative ages of Mann aud Gantama themselves. As to 
that, Mann’s priority to every other legislator is so nniversally admit- 
ted that I shonld hesitate before contradicting it. My contention, 
however, is that this circumstance is not inconsistent with Gantama’s 
having promulgated his institutes, (whether in their present form or not 
I cannot yet positively say) before Bhrign’s compilation of Mann was 
published ; for although Bhrign styles himself as the immediate disciple 10 
of Mann, yet the work itself furnishes abundant evidence to show that 
considerable time had elapsed after Manu, before Bhrigu undertook 
to collect and arrange his institutes. The most cogent argument in 
support of this position is supplied by the evidence of the language of 
Bhrigu’s compilation, which is quite classical ; whilc Mann, whose insti- 
tutes he professes to epitomize, isa Vedic personage! mentioned in a 
work which is written in Vedic Sanskrit. 

I base the claim of Gautama to the said antiquity on the followiug 
considerations: I.—Hvery chapter ends with the last word invariably 
repeated. As the commentator Haradatta explains, and as my know- 20 
ledge of the way iu which the Bráhmanas and Sitras are recited 
by Vaidikas to this day, warrants the inference that this repetition is 
intended merely to mark the end of a chapter. Snch a contrivance 
for this purpose plaiuly speaks of a time when the work in its present 
form was addressed to hearers and uot to readers. ‘The same cannot be 
said of Bhrigu's version of Manu. II.—There is one earlier legislator 
that has been referred to by Bhrign nnder the name of Utathya-tanaya 
(son of Utathya) and explained by Kullttka to be Gautama (see Mann 
ch, iii, v. 16). III.—Municipal law both in its civil and criminal branches 
isin a much less developed state in Gantama than in Bhrign, IV.—The gy 
three classes of the twice-born are separated by wider gulfs in Bhrign’s 
time than in that of Gantama, for Gantama as a rule lays down ordi- 
nances withont making distinctions snch as are observed in Bhrigu. 
Compare for instance Bhrign’s allotment of the eight kinds of marriage to 
the four classes, (sec Mann ch. iii. vv. 22—26), with the deliverance 
of Gantama on the subject in ch. iv., where, after enumerating the eight 
kinds of marriage, he has no remark to make save that the four first 
according to some, and the six first according to others, are the ap- 
proved forms. V.—Tho absence of that systematic arrangement in 
Gautama which is obserrableiu Bhrign is an argument in the same 40 
direction. VI.—The primary position among the four orders being 
assigned by Gantama to the order of the householder (see ch. iii.), and 

? See the Taittirfya Samhitá II. 2, 10 aud the Chhandoga Bráhmana. 
मनुरवैयर्किचिदवदत्तद्वेषजे भेषजताया इति. 
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pratigraha (acceptance of a gift) being mentioned by him as the least 
efficacious duty of a Bráhmana which was to be'availed of in the last 


resort 


under distress (see ch. vii), indicate a society more energetic 


and progressive than that depicted by Bhrigu. 
It is usual in this work to note dissenting opinions by the words 


ityeke 


so [say] some), so that dharmasdstra was a topic of discussion ` 


even before Gautama 


II 
Ch. 


Ch. 


Ch. 


Ch. 


Ch. 


Ch, 


Ch. 


Ch. 


Vriddha Gautama (A) consists of twenty-two chapters 

I.—On the enquiry of some hearer, Gautama narrates a dialogue 
between ‘ Yudhishthirs and. Krishna, Yudhishthirs requests 
instructions on dharma sacred to Vishnu. Krishna: begins by 
expatiating on the observance of dharma ; and states some of 
his own attributes. The chapter consists of 72 verses. 
II.—Consists of 423 verses; and states what acts on the part of 
the different classes secure to them eternal bliss. 
III.—Contains 98 verses, states proper and improper recipients 
of gifts ; and lays down that the best passport to heaven is gifts 
to a Bráhmaga. 


. IV.—Contains 58 verses, and states the observances whereby ४ 


Bráhmana emancipates himself and others from eternal perdition 
V.—Contains 1234 verses ; and relates the horrors of the passage 
from this world to the regions of Yama and of the punishments 
there inflicted. Yudhishthira gets frightened at the account 
and enquires after the means of salvation. Gifts of various kinds 
and devotion to Vishnu or Siva are, enjoined for the purpose. 
VI.—Contains 174 verses. Different gifts are again mentioned, 
among which is that of land; and in connection therewith the 
texts of Brihaspati and Vyása are quoted (see vv.’ 127 and 136 
in part IL. page 541). 

VII.—Contains 184 verses, and states the merit of giving a pair 
of bulls, and the worship of sacrificial fires, and prayopavesana 
(abstaining from all action in view of death), and contemplating 
on the divine essence 

VIII.— Contains 1201 verses, mentions the five great sacrifices, 
the observances at the time of bathing, the kinds of flowers 
acceptable and objectionable to gods, the worship adopted by 
Vaikhánasa and the followers of the Pancharátra; and the vices 
in the different castes 

IX,— Contains 84 verses; and lays down the rules with regard 
io the gift of a kapilá cow.! The last 9 verses are in tlie 
Upsjáti metre. 


2 For the various kinds of kapilá,.see the Dénachandriká (l. 20 p. 1.) quoting 
Varéha Purána on the subject. 
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Ch. X.—Contains 120 verses, and states further rules with regard to 
the gift ofa kapilá cow, the proper times for different, observ- 
ances, proper and improper persons for invitation at a Sráddha, 

‘and acts which lead to heaven and to hell. ` 

Ch. XI.—Contains 87 verses, and mentions acts which are considered 
equal to the slaying of a Bráhmana, the merit of feeding people, 
the persons whose food should not be partaken of, and the differ- 
ent merits of different gifts. 

Ch. XII.—Has 52 verses, and lays down the duties of an ascetic, the 

` proper recipients of a gift, and the merit of feeding people. 10 

Ch, XIII.—Contains 34 verses, gives directions as to the taking 

_of meals; and states the merit of offering grass to cows and - 
giving sesamum and sugarcanes. 

Cb. XIV.—Contains 66} verses; commences with the exémptions of 
men from the performance of ordinary duties when in distress ; 
states the qualification of a good Bréhmana, and professes to 
give a summary of dharmasdstra by referring to Manu and the 
sources of law. . 

Ch. XV.— Contains 98% verses; treats of the different sacrifices to 
the domestic and the Vedic fires, stating amongst other things 20 

that everything under the sun is made for sacrificial purposes. 

Ch. XV1.— Contains 48 verses, and describes the chéndréyapa pen- 
ance. 

Ch. XVII.— Contains 58} verses, and states the merit of being an 

. ekabhukta (one who takes meals once during twenty-four hours) 
in the several months of the year. 

Ch. XVIII.— Contains 48} verses, states the merit of having a single 
meal during the day throughout one year; and of observing 
fasts on the twelfth lunar days of the several months. 

Ch, XIX.—Contains 45 verses, and states the merit of gifts during 80 
an eclipse, a vyatípáta, &c. and of the sight of Asvattha (Ficus 
religiosa). Acts which reduce a Bréhmana to the position of a 
Sidra are enumerated. 

Ch. XX.—Contains 474 verses, and states the different means of 
salvation. 

` Ch. XXI.—Contains 324 verses, inculcates faith, and advises re- 
spect being paid to the votaries of God and to the followers of 
those votaries. 

Ch. XXII.—Contains 47} verses, states that there is nothing more . 
repulsive to God. than the recitation of the Vedas by the 40 
86078; and that the best way to attain salvation is to worship . 
God in real faith. 


03 
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After this, the assembled audience parted; Krishna went to Dváraká, 
and Yudhishthira followed the rules laid down in this work. 


Remarks.—I confess I do not see why this work is styled Vriddha 
Gautama; for there is nothing common between it and the Gantama 
Samhitá, either in style or subject matter. Tamindeed puzzled as to why 
the present work should even be named after Gautama; for the whole 
work is a dialogue between Krishna and Yudhishthira, and Gautama 
is connected with it only as narrating the dialogue! (it does, not 
appear to whom). ‘The existence ofa Vriddha Gautama anda Sloka 

10 Gautama (a metrical Gautama) is indeed indicated by extracts made from 
them in the Vyavahára Mayükha, the Acháramádhava, and Hemádri.? 
But none of those references are to be met with in this work, so that I 
have very little doubt this work is entirely different. An examination 
of its contents shows that it omits all mention of Vyavahdra and 
Práyaschitia, and touches on A’chdra alone, and that too very, 
meagrely. The different duties of the classes, including the duties of 
the king, and the orders, the different samskáras, and the like branches 
of ritual are all passed over, while the subject of gifts is dilated upon 
to a disproportionate extent. The work seems to be made up from the 

20 different Purdnas,* where the subject of dharma$ástra is very partially 
noticed. That it isarecent work is clear from its mentioning the Vaish- 
nava sects of Vaikh4nasa and Páncharátrika (see v. 88 of ch. viii.) and the 

yúha of Rámánuja (see v. 93 of eh. viii., and compare the Sarvadaréana 
Sangraha p. 55). It is evidently sectarian ; for it professes to give the 
Dharmas sacred to Vishnu alone, and is styled at the end of each chap- 
ter as a Vaishnava Dharmaéásira. The author of it, however, was a 
very tolerant Vaishnava; and gives to Siva as high a position as to 
Vishnu (see ch. iii. vv. 17 and 30; ch. v. vv. 122 and 124; ch. vii. v 
125). 

30 General Remarks. 

In regard to the age of the author of this Smriti we have no 
means to ascertain exactly which Gautama it was who composed the 
present Smriti. There are several Gautamas mentioned in the Mahá- 


2 See the first two verses :— 


अश्वमेथे पुरा वृत्ते केशवं केरिसूदनम्‌ । धर्मसंशयकं दृरय किमपृच्छत गौतम || 
गौतम: | पञ्चमेनापि मेधेन यदा स्नातो युधिष्ठिरः | तदा राजा नमस्कृ-थ HT वाकयमत्रंवीत्‌ || 


? Let me here note that quotations from Vriddha Gautama, that have been noticed 
by me, show that work also to be metrical ; so that I do not know that Sloka Gautama 
may not be another name for Vriddha Gautama. I have however mentioned them above. 

40 88 distinct because the Danakhanda of Hemádri quotes, from both Vriddha Gautama and 
Sloka Gautama (Hemádri : pp. 438, 472, 636, 699, 742, 757, 1029 1039, for Vriddha 
Gautama } and p. 91 for Sloka Gautama: Cal. Ed., Samvat 1930) 

* See for example vv. 47 to 51 in chapter ix. of Vriddha Gautama which in the Dána. 

chandriká of Divékara (see l. 20 p. 1) are referred to Váráha Purána. ; 
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bhárata and the Rámáyana. There is one Gautama who is one of the 
Saptarshis (seven sages) for the present Manvantara or age (see the 
Bhégavata Purána skandha viii. ch. 18 v. 5, and Áévaláyana Srauta 
Sitra p. 891).' His wife's name was Ahalyá. His son was Satánanda, 
who was the priest of Síradhvaja, king of Mithilá of the Janaka 
dynasty, who was the father-in-law of Rámá, son of Dafaratha. The 
hermitage of this Gautama was in the vicinity of Mithilá (see v. 11 ch. 48 
Bélakénda Rámáyana). Further on in the -Rámáyana Uttarkánda ch. 
lxxiv. v. 4, one Gautama is mentioned as residing at the court of Ráma ; 
andis likely the same as the one above mentioned. Itisa pity that l0 
the ancestry of this Gautama is not given in the Rámáyana either in 
the Bálakánda chs. 48 and 49; or in the Uttarakánda ch. 30, where the 
same story is again referred to, All that can be gleaned from a re- 
ference to the enumeration of the Pravaras (or distinguished persons of 
a family), is that Gautama was a descendant of Angiras. There is an- 
other Gautama that is described as the twenty-first Vyása or compiler 
and arranger of the Vedas of the present Manvantara, the present 
Vyása, who is the twenty-eighth in number, being Krishnadvaipáyana 
(see Devi Bhágavata, skandha i. ch. iv.). There was a third Gautama 
who appears to have resided on the banks of the Godavari, probably 20 
where Nasik now stands; and after whom that river is named to this day 
as Gautam{, (see Adhyátma Rámáyana Aranya kinda sarga iii. v. 47 
and Siva‘ Purina Jüána kánda chs. 50 to 52). A fourth Gautama 
is mentioned in the Bráhmana of the Black Yajur-veda.? There is a 
fifth Gautama who is said to have resided at tho court of a descendant 
of king Vena, where Atri had gone to request a gift (see Mahábhárata 
Vanaparva ch. 185) There is a sixth Gautama who is mentioned as 
one of the sages who surrounded Dyumatsena, the father of Satyavat 
and the father-in-law of Savitri (see Mahábhárata Vanaparva ch. 298). 
There is a seventh Gautama who is known as the son of a rishi called 30 
Dirghatamas and nephew to Brihaspati (see Mahábhárata Adiparva ch 
104). This Dirghatamas further: appears there as a contemporary 
of king Bali, son of Sutapa, and a descendant of Ayu of the Lunar 
dynasty. Another version of this story as given in the Matsya Purána 
(see ch. 48 v. 58) makes Gautama the younger. brother of Dirghatamas 
Now although it cannot be definitively said which of these Gautamas 
was the legislator, yet I presume it is the last who is the author of the 
Smriti. Assuming, as indeed is very likely, that the Gautama mentioned 

1 This text in Asvaláyana with regard to the Saptarshis is attributed hy the 
Nirnayasindhu (see parichchheds iii.. first half 1.27 p. 1) to Baudháyana on the 40 


authority of the Pravaramafijari ; but this opinion has apparently very weak foun- 
dation 


® It must be noted that it is Gotama and not Gautama who occurs in the Rig-veda 


or ia known under another name of Akshapáda, as the founder of the Nyáya (dialec- 
tic) school 
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by Bhrigu was the writer of the Smriti, I find that a certain opinion is 
quoted in Manu ch. iii. v. 16 as being that of Utathya tanaya (son of 
Utathya) who is explained by Kulláka to be Gautama. This is to a cer- 
tain extent supported by the Asvalayana Srauta Stra (second half, vi., 
xi, 1, page 878, Cal.), where he appears as a Pravara Rishi descended 
from Utathya. From the preceding remarks it will also appear that the 


"last Gautama according to one version (viz., that of the Matsya Purána) 


10 


E 


80 


40 


is the son of Utathya, and according to another, he is the grandson of 
Utathya; for Dírghatamas and his brother Brihaspati were the sons of 
Utathya.. Whatever the value of this conjecture, one thing is certain, 
that Gautama is one of the oldest law-givers, and had at one time para- 
mount authority as a legislator after the time of Manu.* 


Sátátapa, 


There are three works under the name of Sátátapa—viz., a Samhité 
a Smriti and a Vriddha Sátátapa Smriti 

I, 8६६७9 Samhitá (A and B) is divided into six chapters. 

Ch. I.—Contains 81 verses; opens with a statement that sins are of 
three kinds, viz., the primary sins, secondary sins, and sins; adds 
that sins, if unexpiated, result in certain stains on the body, and 
produce diseases for seven, five and three lives respectively, and 
that the remedies for sins consist in japa (secret repetition of 
"holy texts), worship of gods, sacrifices, and gifts. Then 
commences a regular diagnosis of several diseases in reference 
to the patient’s acts in a former life ; and the different penances 
and remedies for the same are mentioned. Nivartana and 
Gocharman are mentioned as certain measures of land.? 

Ch. II.—Contains 57-verses, and lays down the evil effects of the 
slaying of a Bráhmana and the remedies for the same. Hari- 
vaméa is referred to in v. 30. The present permutations of Rudra, 
Laghu Rudra, and Mahárudra are referred tu in vv. 81 and 82 

Ch. ITI.—Contains 22 verses, and describes miscellaneous sins, their 
effects and penances 

Ch. TV.—Contains 82 verses and relates to theft. 


Ch. V.—Contains 39 verses and relates to prohibited intercourse 
with women. 


1 See Parigara Smriti ch. i. v. 23 .— 


कृते तु मानवो धर्मखेतायां गौतमः स्म्रतः । द्वापरे शाङ्खलिखितः कलौ पाराशरः स्मृतः ॥ 
3 See. ch. i. vv. 14 and 15 :— 


निवतेनानि भूदाने दरा दबादिजा तये । ददाहस्तेन दण्डेन भिंदाइण्ड निवर्तनम्‌।| दक्ष तान्येव गोचमें 
zem सुवर्गे महीयते. 
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` Ch. VI.—Contains 51 verses, and lays down penances for those who, 
owing to certain inauspicious kinds of death, are excluded: from 
heaven. 


Remarks.—The colophon of each chapter styles the work as a Karma- 
vipáka, as indeed the above analysis will show it really is. This does 
not appear to be the work of Sátátapa, which is often referred to by 
modern treatise-writers on Dharmasdstra. 


A Karmavipáka of Sátátapa is described by Dr. Rsjendralal Mitra 
in his ‘ Notices of Sanskrit Manuscripts,’ vol. II. p. 4; the open- 
ing verse whereof tallies with the opening verse of the present 10 
work. The colophon of that work shows that it isa dialogue be- 
tween Vasishtha and Bhrigu, and contains 87 chapters. It appears 
to me not unlikely that the present work is only a portion thereof, 
inserted into the Calcutta and Benares compilations of Smritis because 
it bears the name of Sátátapa. The circumstance that the last verse 
represents this work as addressed by Sét&tapa to his pupil Sara- 
bhahga, while the other work is a dialogue between Vasishtha and 
Bhrigu, must be admitted to be opposed to the above supposition ; 
unless it be that the said last verse is detached from some other work - 
and wrongly fastened to the work under consideration i 20 


The Puránic history furnishes no account of Sátátapa ; and the only 
description we have of Sarabhaügais that he was some Rishi who 
met Ráma in the Dandaka forest (see the Rámáyana, Aranyakénda 
ch. v.) 

II. Sététapa Smriti (Cand D) opens with a prose passage, which is 
followed by 189 verses. The prose passage begins with penances for 
certain sins, and ends with an enumeration of secondary sins. Then 
follow ordinances on marriage, the performance of Vaisvadeva, hospi- 

- tality to guests, a few minute details of daily life, oblation to the manes, 
and penances for certain sins. 30 


Remarks.—The mixture of prose and verse in this work is different 
from that which we see in earlier Smriti works; where the main por- 
tion is in prose, and verses are almost invariably brought in as extracts 
from traditional lore to support the statement of law made by the author 
in prose. In the present work we find a small passage at the beginning 
in prose, and then follows an uninterrupted series of verses on entirely 
different topics ; so that it is more than likely that the prose passage is 
a subsequent interpolation into the original metrical work. I have not 
met with any quotation from Sététapa, which is in prose; while quota- 
tions from the metrical Sátátapa do occur in the Nirnayasindhu and 40 
the Samskérakaustubha (see. Nirnayasindhu parichchheda ii," First 
Part 1. 80 p. 1., and 1. 159 p. 1 of the Samskérakaustubha) 
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Verse 100 shows that this work was written after the development of 
the post-Vedic trinity of Brahmá, Vishnu, and Siva.? 

III. Vriddha Sátátapa Smriti (C and D) consists of 63 verses ; and 

` contains rules on penance, purification, and impurities. 

There are two small prose passages after v. 8 and v. 57. 

Remarks.—This work is clearly not the production of the same 
author to whom the abovementioned works are ascribed ; for the 
opening verse designates the author as Vriddha Sátátapa? ; and Sáta- 
tapa is quoted from in v. 18.5 Thus the designation of this Smriti 

10 invalidates two theories advanced in reference to certain names of 
authors being preceded by Vriddha., viz.—L, that the prefix Vriddha 
to the name of an anthor indicates the same individual at an advanced 
age (see the comments of the Viramitrodaya on v. 1 of the Achárádhyáy à 
of Yájfiavalkya) ; and IL, that the said prefix indicates an earlier per- 
sonage of the same name. 

The opening verse above referred to also shows that the present 
Werk professes to be an epitome of Smritis and Tantras, and not to be 
an independent work, and yet it mnst be considerably old, for Vriddha 
Sátátapa is quoted by Aparárka (see Nirnayasindhu parichchheda iii. 

20 First Part 1. 14 p. 2) and by Sankaráchárya in his Bháshya on the 
Vishnu Sahasraníma. 

The present work appears to be incomplete though genuine; for 
while the reference in the Nirnayasindhu sraddha chapter 1. 87 p. 1 
is met with, those in the same work in parichchheda üi, First Part 
l. 14 p. 2 and sráddha chapter 1. 38 p. 2 are not. 

Vahnidharma Sastra is mentioned in v. 48.* Does it mean the 
dharmasastra laid down in the Vahni or Agni Purina? It may be 
noted that both Agni Purana and Vahin Purána are quoted as distinct 
works by some writers. (See Hemadri’s Dána Khanda, Cal. ed.) 


30 Vusishtha. 


Vasishtha Samhitá (A, B) consists of 21 chapters,‘ and is mixed prose 
and verse. F 


! The verse runs as follows :— 
aa विष्णुश्च रुद्रञ्च भोहुताहान एव च | मण्डल!न्युपजीवन्ति तर्मात्कुवन्ति मण्डलम्‌ || 
2 Jt runs as follows :— 
बृद्धज्ञातातपप्रोक्त स्म्रतितन्लविनिद्चितम्‌ | सङ्क्षेपेणः प्रवक्ष्यामि यावदर्थोपलन्धये || 
: 5 Tt runs as follows :— 
उदक्या सूतिका चैव हन्त्यजा स्पृशति द्विजम्‌ | त्रिराप्रेणेव शुध्येत हते शातातपो<ब्वीत || 
* The verse rans thus :— 
40 पितुः सा भजते गोत्रमूःवं तु पत्तिपितृकम्‌ | इति प्रोक्तं qu Periana: || 
* J have got in my collection a copy of this Samhita, which contains 28 complete 
chapters, and leaves the 29th incomplete ; whilethe text of the same Samhitá, as given 


in the edition published at Benares with a commentary in Sika 1781, contains 30 
chapters. 
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Ch. L—Lays down Srati, Smriti and usage of the learned as the 
sources of law, defines the limits of Arydvarta, and notices 
two other definitions thereof. Bhállavins! are quoted from 
Manu is cited as an authority for upholding usages of the coun- 
try, the class and the family. The five primary sins are men- 
tioned. The Bráhmana is declared to be the head of all the 
classes, and the king is enjoined to take a sixth of the produce 
as his share. | _ 

Ch. II.—Enumerates the classes and lays down their occupations. 
The rates of interest to be received from debtors of different 10 . 
classes, and the furthest limits of interest, are laid down. 

Ch. III.—Lays down the study of the Vedas for the twice-born, 
enumerates the felons, describes the duties of a student, and the 
means of purification for different things. Manu and Prajápati 
are referred to. 

Ch. IV.—Notices the origin of the different classes from the different 
parts of Virdj, as given in the Purushasükta in the: tenth 
Mandala of the Rig-veda. The ceremonies necessary on the 
advent of a guest, impurities on account of death and birth, and 
funeral ceremonies are then spoken of. Manu and Gautama 20. 
are referred to. 

Ch. V.—Lays down the duties of women ; gives the story of Indra’s 
killing Tvashtri, and the boon? given to women by the latter. 

Ch. VI.—Contains 34 verses and one small prose passage, and de- 
scribes purificatory rites. In v. 33 #ishfa (learned) Bráhmanas 
are defined. 

Ch. VII.—Enumerates the four orders, and lays down the duties of 
a Brahmachárin 

Ch. VIII.—Relates to marriage 

Ch. IX.—Relates to the duties of a hermit. 30 

Ch. X.—Relates to the duties of an ascetic. 

Ch. XI.—Relates to the duties of the householder. Yama and 
Manu are referred to. A few directions with regard to obla- 
tions to the manes and the duties of a Brahmachárin are given. 

.Ch. XII.—Relates to the duties of a Snátaka. | Vájasaneyaka (here 
used to signify the Satapatha Bráhmana of the White Yajurveda) 
is referred to 

Ch. XITI.—Relates to the study of the Vedas, lays down the proper 
and improper days for study 


1 As to who these are, see Max Müller's History of Sanskrit Literature, pp, 293 and 40 
364, second ed 
? This boon is referred to by Yájiiavalkya in ch. i. v. 81 (sce above p. 172) 


Ch. 
Ch. 


Ch. 


Ch. 
10 

Ch. 
90 Ch. 
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XIV.—Relates to things fit and things nnfit to, be eaten. 
XV.—Relates to adoption, and the excommunication of an 
onteast and the penance to an ontcast for restoration to his 
community. 

XVI.—Four chapters commencing with the sixteenth relate to 
the civillaw. The duties ofa king, the kinds of proof, things 
that cannot be given, evidence of witnesses, and suretyship are 
treated in order. 

XVII.—The necessity of having issue, the different kinds of 
sons, their definitions and their capacity to inherit, partition 
among brothers, the shares of sons by wives of different castes, 
the maintenance of the impotent, the insane and the ontcast, 
the details of Niyoga, the circumstances under which a maiden 
may be remarried, the snccession of sapindas, the preceptor, the 
pupil and the king in order, in the’ absence of sons—these are 
briefly treated. 

XVIIY.—Enumerates certain mixed classes; prohibits the 
recitation of the Vedas in the presence of Sádras, likening the 
Stidras to a corpse. Verses from Yama are qnoted. 


XIX.—The duties ofa king are again taken up. A king is 
enjoined to ascertain the usages of the country, the caste, or 
the family, and compel his subjects to adhere to them. Manu 
and Yama are quoted from. 


Ch. XX.—Relates to penances. Vasishtha ordains penances only in 


the case of offences unwittingly done, and notices an opinion of 
others who say that penances remove sins whether done know- 
ingly or otherwise. The offences for which penances are laid 
down are mostly adultery, manslaughter, and drinking spiritnous 
liqnors. 


30 Ch. XXI.—Punishments are laid down for adultery where the male 


is one of a lower class. Parading the cnlprit on the back of an 
ass occurs here as a pnnishment, 


N.B.—As already stated, this text is incomplete, and omits nine 
chapters, seven of which are a continuation of Práyaschitta or penances, 
and the last two treat of different kinds of gifts and the different. 
degrees of merit resulting therefrom. 


Remarks.—There can be no doubt as to the genuineness of this work, 
for it is the one which contains all the extracts taken from Vasishtha 
by the Vyavahára Mayákha. It appears to me that this is a very old 

40 Smriti, and was composed like that of Gautama before the present 
compilation of Mann’s institutes by Bhrigu. My grounds for this 
position are the same as those given in my remarks on Gautama 
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Samhitá. Vasishtha is referred to by Bhrigu (see Mann ch. viii. 
v. 140), who approves of Vasishtha’s law on the subject of the 
proper rate of interest, contained in the last verse of chapter iii. : 
Manu is indeed frequently quoted by Vasishtha ; but this cireumstance 
is not inconsistent with my conclusion; for, as elsewhere stated, it is 
my opinion that considerable time must have elapsed between Manu 
and his compiler Bhrigu. Manu, Háríta, Prajápati, Yama and Gautama 
are referred to as earlier writers. The eleventh chapter of this work 
fürnishes a clear refutation of the theory of those that think that the 
Society in India is perfectly stationary, and that the law laid down by 10 
ancient Rishis is observed at the present day without the slightest 
change. For transgressing the limit of age laid down for Upanayana, 
Vasishtha has laid down a penance named Uddálaka, which has no 
place in the more modern treatises of Hemádri and the Vratarája of 
Viévanáthabhatta, the Vratárka of Saükarabhatta, son of Nilakantha, 
and the Vrata Kaumudí of Sankarabhatta, son of Balléla. Itis these 
last works that now entirely govern the observances of the Aryáns of 
the present times in respect of vratas. 


General Remarks. 


There appear to have been several Vasishthas; and it is hard to 20 
say which Vasishtha it was who composed the present work. The 
first Vasishtha was one of the ten Mánasaputras of Brahmá (see 
Bhágavate Purina skandha iii. ch. xii. and Matsya Purána ch. iii. vv. 6 
and 7) and of the saptarshis, or the constellation of the seven sages of 
the present Manvantara (see Bhágavata Purána skandha viii. ch. xiii.). 
In this last capacity he is worshipped with the recitation ot the Rig- 
veda VIL, 33, 11. He is the reputed seer of the seventh Mandala of 
the Rig-veda. The second Vasishtha was the priest of King Ikshvéku 
of the solar dynasty. This Ikshváku was the eldest of the ten sons of 
the present Váívasvata Manu (see Bhágavata Purána skandha ix. ch. vi. 80 
v. 4). He was also the preceptor of Ikshváku's son named Nimi; but 
Nimi at one time having superseded Vasishtha in favour of Gautama, 
Vasishtha and Nimi cursed each other, and both met their end (see 
Rámáyana Uttarakánda sarga 55 to 57). The son of this Nimi, named 
Mithi, founded the Janaka dynasty, and reigned at Mithilá -undér 
the preceptorship of Gautama. The third Vasishtha was the son 
of Mitr Varuna, and became preceptor to Vikukshi alias 58818, son 
of Ikshváku. This Vasishtha had a son named Sakti and a grandson of 
the name of Pardéara (see Matsya Purána ch. 200). The antagonism 
between this Vasishtha and Visvamitra may be learned from a reference 
to Rámáyana Bálakánda sarga 55 to 57. There was another Vasishtha 
who als: had Vi$vámitra for his cotemporary, and who was preceptor 
to Dasaratha and Ráma of the solar dynasty. Two distant descendants 
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of Ikshváku named Kalmáshapáda and Harischandra also had Vasishthas 
for their preceptors 
He is the founder of a goíza and is also a pravara. There is a 
Tantra ascribed to Vasishtha, and the word Vasishtha occurs in the 
-Ganap4tha of Páņini in a Gana named Karpádi There is a Puréna, 
viz., Vásishtha Linga Purána and an astronomical work named Vasishtha 
Biddhánta. 
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APPENDIX. 


1I. 
PUBLIC CHARITIES. 


Sir T. Strange in his chapter on Property thus speaks of religious 
endowments :— 

“ Of the property of Religious Institutions, and of that partaking of 
Jura Regalia, something will be incidentally said in parts of this work, 
in which a reference to them connects with other subjecta of discussion ; 
materials, concerning them, that are accessible, being too scanty to 
admit of any extended investigation." 10 

And again he observes at page 151 of the same volume:— 

“Tt may be added here, that the lands endowed for religions pur- 
poses are not inheritable at all as private property, though the manage- 
ment of them, for their appropriate object, passes by inheritance, sub- 
ject to usage ; as in the case of many of the religious establishments 
in Bengal, where the superintendence is, by custom, on the death of 
the incumbent, elective by the neighbouring Mohunts or principals of 
other similar ones." 


Mr. W. H. Macnaughten (chap. I.) divides property into four kinds— 
real, personal, ancestral and acquired ; but amongst tkse public ehari- 90 
ties as a distinct class do nob appear.? Colebrsoke's Digest5 cites two 
verses of Yájüavalkya in regard to Bréhmanas whom the king is to 
provide, and who are to behave in a certain way in regard to royal 
gifts. A text of Brihaspati referring to the same subject follows, 


The Viváda Chintámani speaks of the resumption of a gift for 
religious purposes, when the donee has not applied it to the proper 
object.* He also treats of the punishment of persons who defile public 
thoroughfares, or throw impure things by the side of gardens and water- 
courses:? whether the last two are dedicated to the public does not ap- 


2 Strange’s Hindu Law, vol. I., p. 32. 30 

3 Vol. I. p 1; see also vol. IT. p. 805, where a sale of Devatara lands (called some- 
times Devutter, Dewutter, &c.) is declared void on the authority of the Bhagavata 
Purána) ; but that seems to be the only case on this subject in that volume. 

७ Vol If. 52, 53 (8rd ed. Madras). See above ch. ii. Part II. vv. 185, 186, p. 230. 
The text from Brihaspati is partly translated at p. 130, Part II. lines 2—8. 


* Babu Prasanna Kumár Tagore’s Translation, p. 223, Manu VIII. 212. See 
Kulléka’s.Comments. 
* Id., pp. 125, 126. 
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pear, but most probably they are intended to represent private property. 
In the section in regard to the non-performance of agreements the 
following passage occurs!:— Brihaspati says that the villagers, work- 
men, Bráhmanas, &c. shall frame certain rules for redressing public 
grievances and performing good deeds” ; but there is nothing specific 
herein. Mr. Mayne in his valuable work on Hindu Law and Usage 
summarizes the present law on the subject.? I give below an extract 
therefrom 
I append in a note other authorities so far as they are available.” The 
10 writers abovementioned have not treated the subjects of pratishthá 
(institution) and utsarga (renunciation) in connection with public 
charities, such as temples, wells, tanks, reservoirs, groves of trees, dhar- 
ma&álás, prapds (places for supplying water), and the like. In order 
to supply the want, I propose to write a few lines. 
The Bráhmanas, like the priestly class of all ages and countries, have 
a great deal to answer for. But it is hardly correct to say that 


1 Babu Prasanna Kumár Tagore’s Translation, p. 108 

+ See Mayne on Hindu Law and Usage, chap. 12, pp. 351 to 356. . The re- 
marks which are referred to above run as follows :—“ The devolution of the trust upon 

20 the death or default of each trustee depends upon the terms upon which it was 
created, or the usage of each particular institution, where no express trust-deed 
exists. Where nothing is said in the grant as to the succession, the right of manage- 
ment passes by inheritance to the natural heirs of the donee, according to the rule 
that a grant without words of limitation conveys an estate of inheritance. The pro- 
perty passes with the office, and neither it nor the management is divisible among the 
members of the family. Where no other arrangement or usage exists, the management 
may be held in turns bythe several heirs. Sometimes the constitution of the body vests 
the management in several, as representing different interests, or as a check upon each 
other, and any act which alters such a constitution would be invalid. Where the head 

$0 ofa religious institution is bound to celibacy, it is frequently the usage that he nominates 
his successor by appointment during his own lifetime, or by wil. Sometimes this 
nomination requires confirmation by the members of the religious body. Sometimes 
the right of election is vested in them. ‘In no case can the trustee sell the right of 
management, though coupled with the obligation to manage in conformity with the 
trusts annexed thereto.” [The Notes are omitted.] 

3 Prof. Taránátha's Koéa इष्टापूर्ते p. 1000; कूप p. 2164; जलादायोत्सर्ग, p. 3075 
Manu IV. 226, 227, see Kulláke's Comments, leaf 78, p. 1. (Grady’s Ed. p. 92); - 
Matysa Puráns, vol. I. Adhyáyas 57 and 58, pp. 439—450 about wells, tanks, and 
other water-works and about groves of trees, (Bombay Ed. 1870), Agni Purana, 

40 Adhyáya 64,p. 191, vol. I.; PE Grihya Sutras—Parióishta Adhyáya IV. 
khandas 1-10, pp. 333-44, Calcutta ed.; Bhagavata Purina, skandha X. Adhyáya 
52, v. 40 leaf 9, p. 1; Likhita Smriti, p. 375, Calcutta ed. ; Brihatsamhitá of Varáha- . 
mihira, Adhy&ya 55 and 56, pp. 302-310, Calcutta ed 

Cowell’s Tagore Law Lectures for 1870, pp. 65—71 ; Shamacharan Sirear's Vya- 
vasthá Darpana, (2nd. ed.) pp. 323—332 ; F.E. Elherling's Treatise on Inheritance, Gift, 
Will, Sale and Mortgage, Madras, 1856, paras. 205, 206, 270, 330 (4); Mr Justice 
Strange's Manual of Hindu Law, para. 280 (I), and para. 282 ; Regulation XIX. of 1810 
(Bengal); Regulation VII. of 1817 (Madras) ; Act XX. of 1863; Act XXII. of 1867. 
For Bombay see A. K. Nairne's Revenue Hand Book, pp. 374—386 (2nd ed.) ; Bombay 

50 Act VII. of 1865. 
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gifts for religious and charitable purposes were naturally favored by 
the Bráhmanas."! It seems to me that such things have had their origin 
in human nature. So far as the ancient Aryan writers could, they appear 
to have discouraged the reception of gifts?; and the care with which the 
selection of donees was once ordered? to be made, wonld be com- 
mendable under any circumstances. It appears that it was charity and 
the merits to be acquired thereby that induced these endowments. 
The true popular sentiment may be snmmed np in the following lines 

अष्टाददापुराणानां सारसारं Hp | . 
परोपकारः पुण्याय पापाय परपीडनम्‌ II 10 

Translation :—‘‘ The essence of the essence extracted of the 18 Puránas 
is [that] service to others produces punya (virtue), and injnry to 
others [produces] sin.” 

In course of time, deterioration set in. Still the original principle 
lives, though it will avoid noise and fashion. Charities like those 
above mentioned are termed Páría, and they are generally coupled 
with Ishti (sacrifices) in some of the oldest works. Thus in the 
Rig-veda Samhitá, Ishtépirta (sacrifices and charities) are described. as 
the means of going to heaven.* In the Taittíriya Áranyaka," both Ishta 
and Páría are also used almost in their present significations even 20: 


1 Mayne, p. 351. 
a  Yájtíavalkya, ch. ii., 202, 213, (Part II. pp. 186, 187); Manu IV. 186 Grady's 
ed. p. 88 
3  Yájfiavalkya, ch. i. 200, 201 (Part II. p. 186) ; Manu IV. 190, 192, 193, Grady’s 
ed. p. 89) 
Again: “ परान्नं aad हन्ति परली हान्ति जीधनम्‌ | 
परसेवा सुखं हन्त सर्वे हान्त प्रतिग्रहः | 
* Mandala X., 14, 8:— 
सं गंच्छस्व पितृभिः सँ यमेनेष्टापूर्तेन परमे व्योमन्‌ ॥ 
हिन्वायां ad पुनरस्तमेहि सं ग॑च्छस्व तन्वां EU: Il 30 
Mádhava's commentary on this runs as follows 
हे मदौय पितः ततस्त्वं परम उत्कृष्टे व्योमन्‌ व्योमाने स्वर्गाख्ये स्थाने ennt पितृभि सह स- 
गच्छस्व इष्टापूतैन औत स्मार्तैदानफरेन संगच्छस्व | तत इष्टापूर्तेन सहागम्यावद्यं पापं हित्वा परित्यज्या स्तं 
ब्रियमाणाख्यं TEA आगच्छ। ततः सुवचौः। तृतीयार्थे प्रथमा | सुवचसा शोभनदीत्तियुक्तेन तन्वा स्व- 
झरीरेण संगच्छस्व || (see Max Müller's edition vol. V. page 437.) 
5 Prapáthaka X. Anuváka 1, 6, “ इष्टापूर्त agana मित्यादि”. Sáyapa explains it thus 
“ इष्ट? दर्रपूर्णमासादि श्रोतं कमे | पूर्त’ वापीकूपादे स्मार्त कमे । ३०” 
Further, Amarasimha defines these as follows 
Kanda IL. varga 7, v. 27 :— 


॥ तिष्वथ क्रत॒कर्मेष्ट पूर्तं खातादिकमे यत्‌ ॥ 40 
Commentary :— 


॥ यत्क्रतकर्म तदिष्टं स्यात्‌ | “ क्रतुयेज्ञः कमे दानं | एकाभि कमे हवनं त्रेतायां यच दूयते | अन्ते- 
Fats यद्दानमिष्टं तदभिधीयत इति मनुः” | एकम्‌ | खातं वापीकूपादि | आदिना देवालयादि यत्कर्म 
तत्पूत स्यात्‌ एकम्‌ | “ पुष्करिण्यः सभा वापी देवतायतनानि च । भारामश्च विरोषेण पूर्तं कर्म विनिर्दि्ञे- 


दिति eafer:” | 
See Bombay edition p. 172. 


` 
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more definitively than in the Rig-vede. Hemédri in his Dénakhanda 
quotes Sankha,! the Sámaveda, Vyása and Narada in support of these 
gifts.  Kamalákara derives the authority for dharmaśálás and 
Mathás, tanks, groves of trees, and other charitable works from the 
highest sources. In his Pártakamalákara, he lays down the ceremony 
of utsarga (renunciation) in favor of the public. In his work on Dénas 
(gifts), entitled Dé&nakamalékara he directs, like other Prayoga 
writers, that dana may be bestowed in water; and when there can be 
no recipient as in the case of Mathas for Sannydsins, the offering water 


10: 1 Pp. 19 and 20, Calcutta ed. 1873, the passages are as follows :— 
7o ue | रोगिणां परिचयो च पूतैमित्यभिनिर्दैशेत्‌ | 


च्यासः | पुष्करिण्यस्तथा वाप्यो देवतायतनानि च | अन्नदानमथारामाः पूतेमित्यमिधीयंते ॥ 
नारद: | ग्रहोपरागे यद्दानं सूयैसङ्कमणेषु च | द्ादश्यादी हु यद्दानं तदेतत्पूतेमुच्यते || 


सामवेदोपनिषदि | “ त्रीण्याहुरातिदानानि गावः शथ्वी सरस्वती | नरकाटुद्धरन्त्येव जपवापनदोहनान्‌ || 
TE: | इष्टिभिः पञ्चबन्धैथ चातर्मास्थैर्यजेचु यः | अमरिशेमादिभियेशैयेजेत च स इष्टवान्‌ II 


अझिहोत्रं तपः सत्यं वेदानां चेव पालनम्‌ | आतिथ्यं वैश्वदेवं च इष्टामैव्यभिधीयते || 
एकाभिकादो यत्‌ कमे त्रेतायां यञ्च इयते | अन्तर्वेद्यां च यदानभिष्टं तदभिधीयते |i 
Translation :— 

Saikha—The service of the sick is declared to be púrta. 

20 Vyása—Pushkariņá (a small well near a temple with flight of steps), Vapi (well 
with flight of steps) devatáyatanáni (temples), annaddnam (bestowing of food), 
árámáh (groves)—these are called Párta 

Nárada—The gift [made] during an eclipse, or during the entry of sun into the 
different solstices, or on the twelfth lunar day and the like is called Purta 

In the Upanishad of the Sámaveda—Three gifts are termed ati-dánas (supreme 
gifts)—cows, lands, and knowledge; they lift from hell, by milking, sowing and medi- 
tating [respectively] 

[Again] Sankha—He who sacrifices by Ishti, Paéubandha, Cháturmásya and 
Agnishfoma and the like [rites] is the performer of IsA£i 

80  Agniholra(fire-worship according to a certain form), tapas (austerities), trutb, the fol- 
lowing of the Vedas, átithya (entertaining guests) and the Vaióvadéva (sacrifices)—these 
are termed Ishta 

What is sacrificed to one fire, or to three [fires], and what is given in the Antarvedt 
(sacrificial altar), is termed Ishia 

3 Dánakamalákara : (MS.) 

मार्केण्डेयपुराणे | कुर्यात्मतिभ्रयग्रई पथिकानां हितावहम्‌ || अक्षय्यं पुण्यसुदिष्टं तस्य स्वगो- 
rater tl 

मठदानं स्कान्दे | कृत्वा मठं प्रयत्नेन हयनासनसंयतम्‌ ॥ पुण्यकाले द्विजेभ्यो वा यतिभ्यो वा 
निवेदयेत्‌ || सर्वीन्कामानवाभोति निष्कामो मोक्षमाझुयात्‌ ॥ 

40 [This is also given in the Dénachandriké, leaf 19, p. 1.] 

Translation :-— 

Markandeya Purána—One should build Dharmadg4lé (a shelter-house) for the bene- 
fit of travellers. ltissaid such an act entitles him to merits inexhaustible, and is fruit- 
ful of celestial abode and final emancipation of the soul. 

Skanda Purána on the gift of a Matha—Having built with efforts a Matha furnished 
with rooms for sleeping and sitting, let him give it on a holy day to Bréhmanas or 
ascetics. He shall have all his desires fulfilled. If he has no desire, he shall obtain 
final emancipation of the soul. 
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ig thrown into a pot of water. Yájüvalkya! in his verses on gifts 
(chap. IL, 198—216) speaks of such charitable objects as those of 
which I am speaking particularly at present (see vv. 209—211). 
Dénachandriki, (leaf 19, p. 1) directs? the dedication of a dharmasálá 
along with fuel and water. This is intended for Sddhus (good men). 
Many of these gifts are, it will be seen, intended for the public, 
and owe their origin to ancient precepts given in times quite unlike the 
present. Time has made changes. But this must of course be expect- 
ed. And it can by no means be said that that remark applies to India 
alone. I seek not to justify that which may be unjustifiable. But 10 
European writers, excepting those like Professor Max Müller and 
others, to whom the original sources of information are accessible, 
ought to be careful in sitting in judgment upon things Indian 

In this appendix I desire to give a few notes on the mode in which 
the utsarga (renunciation) is made; the institutions in regard to which 
it is made; and those in the case of which it is sometimes made, but 18 
usually not made. I would also make some remarks on pratishtha 
(institution) of temples, images, &c., giving at the end some original 
extracts from the Pratishthá Mayükha for the use of those who may 
be disposed to pursue the subject further. The modes of ufsarga and 90 
pratishthé will generally furnish a guide to the public in disputed cases 
in deciding whether the dedicator’s ownership in the institution 
remains, and to what extent. 

The beginning of each of these ceremonies is always with a sankalpa 
(or determination). This recites tho age, year, season, day, &c. and 
states what the founder proposes to do, and why he does it. The total 
recited is termed sankalpa. Thus in the case of the Dharmafilg, the 
sankalpa (determination) to be pronounced in making the gift is given 
in general terms (Dénachandriké, leaves 1 and 2). This does not 
mention that the giver makes an wísarga (renunciation) of his 80 
ownership in favor of the public. The Utsarga Mayükha saya nothing: 


t See Part IL, pp. 186, 189 

2 Dénachandriké :— धमेशालादानं मार्कण्डेयपुराणे | कुर्यात्मातेश्रयग्रह॑ पथिकानां हितावहम्‌ ॥ 
निजगेडैकदेझं वा साधूनां यो निवेदयेत्‌ | प्रतिश्रयो धर्मे्ञाला | तथा ॥ अक्षथ्यं gage तस्य स्वगौः 
qaiea ॥ सर्वकामसस्द्धोऽसौ देववदिवि मोदते || भविष्ये ॥ पाविश्रये सुविस्तीर्णे कारिते सजलेन्धने |l 
दीनानाथजलाथाँय qe कि न कृतं भवेत्‌ ॥ ” ` 

Translation :—On the gift of a Dharmasdld, Markandeya Purana [says] :—* He who 
builds a shelter-house for the bencfit of travellers, or who gives a part of his own house 
to men leading a religious life, [Pratióraya means dharmaéala] is entitled, it is said, 
to merits inexhaustible and fruitful of celestial abode and final emancipation of the 40 
soul. He shall have..all his objects accomplished, and shall rejoice in heaven like an 
immortal. Bhavishya [Purána says]: ‘When n man has caused to be erected a 
shelter-house, very large and furnished with water and fuel, for the use of the poor 
andthe helpless, and fur [snpplying] water [to the thirsty] ; tell me what has not been 
done by him.’ 
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in regard to such works, but from the sankalpa in regard to tanks, 
wells, groves, and trees, their renunciation would be inferred. The 
Utsarga MayGkha’s ceremonial about tanks, &c. contains the following 
Sankalpa or determination :-- अत्र FHT भविष्ये | सामान्यं सवैभूतेभ्यो मया att 
जलम्‌। रमन्तु सर्वभूतानि ख्रानपानावगाहनैः || एवं जलं जले क्षिप्त्वा पूजयेब्नलमातरः || ” 

Translation :—‘ Here the Bhavishya [Purana] says specially :—I have 
given this water to all beings in common. May all beings enjoy 
[themselves] by bathing, drinking, and swimming.’ There is nothing 
about a dharmasélé in this Mayiikha directly. 

10 The dedication of a Matha is in different terms. Itis to be given to a 
dvija (twice-born) or a yati (ascetic). There is a definite donee, and 
the object of the gift is also specific! which will govern its disposal 
About tanks, wells and cisterns, the Mayükha is decided. If the 
Sankalpa as given by the Mayükha be adopted, the donor renounces 
his ownership in the thing dedicated. The passage runs thus :— 

“|| ततःउत्सर्गः | भ्रमणार्थो गां शरवे दद्यात्‌ | अन्यत्सर्व मत्स्यपुराणीयजलोत्सगैविधिवत्‌ | इद॑ 
MARA) यो न कामयते झात्ति वापीकूपादिके त्विमाम्‌ । तन्निष्फलं भवेत्तीयसुप्तं बीजमिवोखरे |) वापी - 
कूपतडागेषु ated प्रथमं जलम्‌ | अपेयं तु भवेत्सर्वं तज्जलं सूतिकासममिति निन्दावगमात्‌। seat 
च जलं त्यक्त्वाग्नेयादिपुरोडाझावत्स्वयं नोपयोज्यमिति कोचित्‌ | अत्र स्वेप्राणिनाम॒त्सग उद्देदयत्वात्स्व- 

20 स्यापि तदन्तगेतैर्योगोत एवोदेशयत्वात्स्वस्य तदभावे न रागवैषम्यात्स्वयमपयोज्यमित्यन्ये | एवमाराम- 
फलादिष्वपि | इति भविष्योत्तरोक्तो वापीकूपतडागोत्समैविधिः? 

: Translation:—“ Afterwards, the renunciation [is to be made;. The 
cow [which walks round the tank] should be given to the guru (officia- 
tor). The rest [should be] like the vidhi (ceremony) of renunciation 
of water [works] given in the Matsya Purána. This is essential 
as condemnation [of its absence] is thus declared. ‘If one does 
not make such a Santi [ceremony as aforesaid] in respect to 
wells with flights of steps, drawing wells, &c. that water becomes useless 
like seed sown ona rocky soil. The first water [४. e. water previons 

80 to the Santi] existing in the wells with fights of steps, drawing 
wells, and tanks is not fit for drinking: all that water is impure 
like a woman after parturition. Some say that the water which 
has been thus renounced, should be given up by the renunciator 
and not used by him, like the A’gneya Purodás&a (a certain portion of 
the boiled sacrificial rice). Others say that since the renunciation has 
been in view of all beings including himself, and therefore he is one of 
the objects indicated, the non-inclusion of one's self would lead to his 
love for the work being lost, he shonld use the water. The same 
in thecase of fruits produced in a grove [renounced]. Thus ends 

40 the ceremony of utsarga (or renunciation of ownership) in a 
well with flights of steps, a drawing well, and a tank as stated in ihe 
Bhavishyottara.” 

2 Dánachandrik&, leaf 19, p. 1. 
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The repair and control-of the things thus dedicated, and the owner- 
ship of which has been renounced, generally rest with the renouncer 
according to the usage of the country. Mitramiéra in the Viramitrodaya 
Vyavahárádhyáya in discussing ownership remarks as follows! :— 

Translation :—‘‘ But ownership, so far as protection is concerned, does 
exist in the donor even when his ownership, consisting of the power of 
disposition at pleasure, has been withdrawn [by renunciation], until the 
final accomplishment of the purpose of the donor, who seeks a certain 
merit according to precepts [on gifts]; for the act imported by the - 
word gift will not be complete until the ownership of another has 10 
arisen. The ownership will in this instance [exist] in the same way as 
[it does in] the case of substances sacrificed, lest sin arising out of the 
prohibitions about their being touched by prohibited [animal or 
person] should stick [to the sacrificer]. In this way [4.e. on the above’ 
hypothesis}, the possibility of a stranger appropriating [a thing given, 
in the former case] and of the forbidding [an unclean touch] being pre- 
cluded [in thelatter case] will not arise, although the ownership of 
another [viz., the donee] has not arisen [in the thing given]. The 
practice of the learned, too, in both cases in respect of protection is based 
on that {limited kind ownership which has been referred to before]. 20 

The above supports the usage of the country asto the dedicator’s 
rights in regard to a sort of guardianship over the thing dedicated. 

The Dharmasindhu lays down that until the ceremony of Goruttd- 
rana, (the walking of the cow round) the tank or well, including her 
Boing to drink water therein, is made and is followed by the utsarga 
(renunciation), the water should not be used.? Kamalakara on the 
authority of the Bhavishya Purána speaks in the Nirnayasindhu to the 
same effect. The utsarga ceremcnial which he prescribes is that of the 
Grihya Parisishta of the Rig-veda. I give the original in a foot-note 
for reference whenever required.? 80 
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2 See l. 167 p. 2:— 

“किन्तु दातुरेव यथेष्टविनियोगाहेस्वत्वापगमेऽपि पर स्वत्वापात्तिफलाभावे दानझब्दाथोनिष्पत्तेर्षि- 
धिशझिरस्कफलाथनः प्रतिपादनावधि पारेपालनीयरूपं स्वत्वमस्त्येव | यथा हुते हविषि भस्मसाद्वावावधि 
अस्पएशयस्पशेदिनिषेधाभय'णांनेमित्तदोषश्रयणानरोधेन तथा चान्यस्वत्वानुत्पत्तावापे न मध्यगपरिमर- 
हायनिवारणादिदोषः | शेष्टाचारोप्युभयत्र पारिपालनरूपस्तन्मूलक एव” | 

9 See Parichchheda iii. Ist half leaf 97 :— 

४ उत्सगौभावे जलं न ग्राह्मम | वापीकूपतडागादौ यज्जलं स्यादसंस्कृतम्‌। न स्टष्टव्यं न पेयं च 

पीत्वा चान्द्रायणं चरेत्‌” || Quoted from the Bhavishya Purana in the Nirnayasindhu. 
5 Nirnayasindhu, Parichchheda iii. Ist half leaf 45 p. 1:— 

उत्सगंविधिश्रोक्तो बहुचपरिशिष्टे । अथातो वापीकूपतडागयज्ञं व्याख्यास्यामः | पुण्याहूयुदकसमीपे 40 
sft समाधाय वारुणं चरु भ्रपयित्वाज्यभागान्ते आज्याहुतीजुहुयात्‌ | समुद्रज्येष्ेति wee qr हविषाष्टी 
त्तत्वायामीति qe त्वंनो enr इति द्वे इम॑ मे वरुणेति च स्विष्टकृतं नवमम्‌ | माजेनान्ते qs तारयेत्‌ | 
अवतीयेमाणामनुमन्लयेत इदं सालिळं पवित्रं कुरुष्व शुद्धाः पूता अम्रताः सन्तु नित्यम्‌ | मां तारयन्ती 
कुरु तीथोमिषेकं लोकालोकं तरते तीयेते चेति पुच्छाभ्रेन्वारन्ध उच्षीयोपोऽस्मान्मातरः शुंषयन्त्वित्यथा- 

ta 
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In the case of gardens, and groves, and trees. the principles govern- 
ing the ceremonial are the same as in the case of wells, tanks, and other 
watering places. The following is from the Utsarga Mayiikha :— 

॥ अथारामं प्रतिवक्तुं वृद्षारोपणसुक्त॑ भविष्यत्पुराणे || अश्वत्थमेके पिचुमन्दमेक न्यम्नोधमेक॑ दश- 
तित्तिणीश्र | कपित्थबिल्यामलकत्रयं च carat नरकं न पर्येत || arp ॥ यत्नेनापि च राजेन्द्र 
पिप्पलारोपर्ण कुरू । स तु पुत्रसहस्राणामेक एव कारिष्याते || कतैव्यमिति दोषः || भारते ॥ कीरतिश मानुषे 
लोके परेत्य चैव शुभं फलम्‌ | अतीतानागतौ चोभौ पितृबंज्ञौ च भारत (p तारयेदृक्षरोपी च तस्माहृक्षांस 
रोपयेदित्यादि ॥ मान्स्ये। पादपानां विधि वक्ष्ये तयैवोद्यानभूमिषु | तडागविधिवत्सरव॑मासाद्य जगर्ताश्वर ॥ 

Translation :—“ In the Bhavishya Purina, the author speaks with 

10 regard to the planting of trees in the course of his dissertation on 
gardens. He who plants one Pippala tree, one Pichumánda tree, one 
banian tree, and ten Tittini trees; three Kapittha trees, three Bilva 
trees, three Amalaki trees, and builds a well with five mango trees on 
-its banks, shall not sce hell.” l l 

Pádma Puráņa says :—‘‘ Oh king even with efforts, plant Pippala trees. 
One Pippala tree will do the work of one thousand sons. Kartavya 
(work) is to be taken as understood.” 

The Mahábhárata says :—'* Oh Bhárata, he who plants a tree obtains 
fame in the world of the mortals and good fruit [of pious deeds] after 

20 death ; and delivers from sins the past and the coming generations in 
the line of his father. And therefore a man should plant trees.” 

Matsya Purina [says]:—' Oh king of the earth I shall now speak 
likewise of the ceremony of trees standing on grounds devoted tb 
gardens. Everything is to be done as in the ceremony of tanks." 

Nilakantha says that there must be an «u/sarga (renunciation) in the 
case of trees and gardens, as in the case of tanks, wells, &c. But hy 
notes that some are opposed to such a course for which they say there 
is no authority. 

Kamalákara in the ‘Nirnayasindhu prescribes certain seasons for 

80 planting trees on the authority of Chandesvara.' 

In the Matsya Purána,? the ceremonial for the utsarga (renunciation) 
of trees, gardens, and dharmásalás is given. The trees, &c. are to be 
ornamented ; sacrifices and ceremonies are to be made for four days. 
A cow is to be worshipped, and is to be made to walk through the trees ; 
after which the utsarga is to be made, and the ceremonial concluded in 
the usual manner. At the present day, the time prescribed by the 
Mátsya is often curtailed; but the ceremonial is otb»rwise conducted 
as therein laid down. 


पराजितायां eager । सूयवसाद्भगवतीति Rgt चीदिङकण्वती त्यरूंकृतां विघाय दद्यादितरां वा 
40 क्त्या दाक्षिणांत उत्जेत्‌ | देवापितृमनुष्याः प्रीयन्तामिति आकझणान्मोजयित्वा स्वस्त्ययनं वाचयीत 
विस्तरस्तु मात्स्योक्तो ऽस्मत्कृतजलाायीत्सगैविधौ ज्ञेयः | कूपादेरुत्सगोकरणे दोष उक्तो भविष्ये | सदा 
जलं पवित्रं स्यादपवित्रमसं स्कृतम्‌ | कुद्याग्रेणापे राजेन्द्र न स्रष्टव्यमसंस्कृतम्‌ | 
1 Parichchheda iii. 1st half 1. 45 p. 2. 
? Adhyáya 58, Bombay Edition, vol. I. pp. 147—450. 
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The above is the utsarga of those institutions which are intended for 
the public, and for which there is no dána (gift) in favor of an indivi- 
dual. The founder renounces his right in such a mode as may be usual, 
and the ceremonial is complete. 

In contrast with these, is the case of temples—at least of new temples 
and the consecration of new images where there is a Pratishtha (found- 
ing). In the case of renewal of old temples, some authors prescribe 
utsarga, whilst others do not do so. 

Pirta-Kamalakara prescribes a detailed ceremonial for the Pratishthá 
(founding), that is the establishment and consecration of an image in a 19 
temple, and which ceremonial is derived from the Puránas. The 
Mantras are also drawn from the Vedas. In the beginning, Kamal- 
ákara quotes the Nérada-Panchardtra, Agni Purina, Bhavishya 
Purana extracted inthe Kalpataru for fixing dates of celebration of the 
ceremonial which he describes on the authority of the Matsya Purána. 
The sacrificial places are directed to be made according to the Agni, 
Bhavishya, Márkandeya and Matsya Puranas, from which the neces- 
sary verses are given. The image is to be kept dipped under water for 
one, three, five or seven days and nights; or sometimes, (but this 
seldom happens,) it is dipped and immediately taken out. The temple 20 
is here supposed to be ready. And in this the image is placed in the 
Garbhágára! (the sanctuary wherein the image is worshipped). 


The sazkalpa (determination) for establishing an image according 
to the Pratishthá Maytikha is of two kinds:—one is for a particular 
object, and the other is simply for the love of God. In both cases 
there is no utsarga {renunciation of ownership). In the whole of the 
Pratishtha Mayükha there is no utsarga of a temple except in the case 
of repair of old temples, &c. This last presupposes that the repairer 
is not the owner, and therefore he has to renounce his ownership 
in the new repaired structure. Both in the Nirnayasindhu? and 80 
Dharmasindhu? there is not only no uésarga in the case of new 
temples; butit Seems to be forbidden. Some temples are distinctly 
private places. Others are places to which certain portions of the 
public are admitted for worship. Where the consecration has been with 
Vedic mantras, and the worship is done with mantras, the twice-born 
classes alone are admitted. Local usage hashowever sometimes inter- 
fered even in this case, and except where the institution is private, 
or has any written history detailing its ritual and worship, usage must 
be always inquired into. 


> As to its proportions, &c. see Varáhamihira's Brihatsamhitá, Adháya 56, pp. 40 
306—310, Cal. ed. 

2 Parichchheda iii. let half 1. 54 p. 2. 

* Parichchheda iii, 1st half 1. 106 p. 1. 
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One department of this subject is the jírmoddhára (repair snd 
renewal) of temples, wells, tanks, &c. This ought to be.done as 
far as possible by those who have founded the charities, or by their de- 
scendants. But where they are absent, or, being present, are unable to 
undertake the work, any of their castemen have the right to do it. 
In such a case, the permission of the founder’s heirs ought to be 
taken. Where it is impossible; it must be of course dispensed with. 
Such a contingency arising, the better plan is to consult the heads of 
the village community. For it avoids all future disputes. The repair- 

10 ing and renewal of old charitable works is looked upon with peculiar 
favor by the community, and it is therefore important that works! 
of this kind should be performed in such a mode as to avoid all 
future disputes. Under the new code of Civil Procedure, the Advocate 
General or. some other officer of Government has,to give his written 
consent before certain suits relating to public charities can be conducted. 
In order to help the parties, and the public in general, I have above 
noted afew points in connection with these works, and tried to indicate 
other sources of information. Besides the works abovementioned both 
in the body and notes, the following are a few of the numerous standard 

. 20 publications.on the subject :— 

Pürtá-praká£a, being a part of Pratápa-narasimha by Rudradeva, son 

of Nátáyana Toro of Pratishthána (Paithan). 

Pürtekamalákara by Kamalákarabhatta, son of Rámakrishpabhatta, 


son of Náráyanabhatta (see Dr. Mitra’s Notices of $. MSS., vol. V. 
p. 138). | 


1 See Agni-Purána Adhyáyas 67 and 103, vol. 1. pp. 197, 349; Nirnáyssindhu, 
Pari. iii. lst half 1. 55 pp. 1, 2, Dharmasindhu, Pari. iii. 1st half l. 107 p. 2. 
2 On suits relating to Public Charities. 
Act X. of 1877, Sec. 539.—** In case of any alleged hreach of any express or con- 
80 structive trust created for public charitable purposes, or whenever the direction of the 
Court is deemed necessary for the administration of any such trust, the Advocate 
General acting ew officio or two or more persons having a direct interest in the trust, and 
having obtained the consent in writing of the Advocate General, may institute a suit in 
the High Court or the District Court within the local limits of whose civil jurisdiction 
the whole or any part of the subject-matter of the trust is situate, to ohtain a decree— 
(a) Appointing new trustees of the charity. 
(5) Vesting any property in the trustees of the charity. 
(c) Declaring the proportions in which its objects are entitled. 
(d) Authorizing the whole or any part of its property to be let, sold, mortgaged or 
40 exchanged. 
(e) Settling a scheme for its management ; or granting such further or other relief 
as the nature of the case may require. 
* The powers conferred hy this Section on the Advocate General may (where there is 
' no Advocate General), be exercised hy the Government Advocate, or (where there is no 
Government Advocate).hy such officer as the Local Government may appoint in this 
hehalf.^ 
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Pratishthá Hemádri by Sri Hemádri, being an account of the Tsht&. 
parta works entitled Pariseshs Khanda (i.e. miscellaneous sections 
of Chaturvarga Chintámani) 

Pratishthá Dinakaroddyota by Gágábhatta alias Vi&vesvarabhatta 
son of Dinakarabhatta (being the 9th Uddyota) 

Pratishthá Paddbatf by Dinakara, son of Bháradv&ja Mahadeva. . 

Pretishthá-Tilaka. It is in 15 Patalás, in the form ofa dialogue 
between Iévara and Devi. 

Pratishthé-séra-dfpiké by Pénduranga, son of Rámachandra Dikshita, 
son of Chintámáni Díkshita, of the family of Takale. . 

Pratishthá Prayoga, being a part of Prayogaratnamálá by Vásudeva- 
bhatta, son of Ápadevabhatta. 

Devasthépana Kaumudí by Sankarabhatta Gháre, son of Balléla 

| Kári. 

Márti-Pratishthá by Trivikrama Siri, son of Raghu Sári (see Dr. R. 
Mitra’s Notices of S. MSS. vol. V. p. 151). 

Márti-Pratishthá-Paddhati by Trivikrama. 

Prásáda Pratishthá Paddhati by Naraharibhatta Pandbarapura. 

Linga-Pratishthá Paddhati founded on Baudbayána and other ancient 
authorities :—by Bhatta Chintáman, son of Bhatta "More&vara, be- 20 
longing to the family named Patwardhan (see Dr. Rájendralal 
Mitra’s Notices of S. MSS., vol. I. p. 6) 

Dtsarga Kaustubha compiled by command of Máhárája Dhiráj Báj 
Bahádur by Anantadeva, son of Apadeva, being the first half of 
the second Dídhiti of the Pirta Paddhati contained in the Rája- : 
dharma Kaustubha. l 

Utsarga Paddhati by Bhatta Náráyaņa, son of Rámesvara Bhatta 
Sári (it relates to the utsarga of tanks, wells, cisterns, gardens, 
trees, &c.; and is the oldest work by the Bhattas of Benares) 
(see also Dr. R. Mitra’s Notices of 8. MSS., vol V. p. 146.) 

Bárvadaivikí Pratishthá by the Yati Prajnámrita, pupil of Krishná-. 
mpita 

Prásáda-Sivádyáchara-Pratishthá by Saikarabhatta, son of Néréyana- 
bhatta, extracted in his Dharma-dvaitanirpaya 

Niitana-Mirti Pratishthá Prayoga by Bhatta Náráyans according to 
the Grihya Parisishta of Ásvaláyana 

Ali the above works are now used for the founding, consecration, 

and the ceremonies attendant thereon on this side of India. I have 
omitted various minor works collected by me. Dr. Réjendralal 


Mitra (to whom we are largely indebted for various discriminating 40 


and learned contributions in Aryén literature), has in his second 
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volume of notices of Sanskrit MSS., given the following account of a 
cnrions ancient work on the subject, for which I must find place here: 
* Maya Mata, alias Maya Silpa, alias Pratishthá Tantra,—a treatise 
on architecture founded on the canons of Maya, a Dánava, who is 
reputed to have built a palace for Yudhishthira. The work is written 
in the Tántric style in anushtubh verses; but it is so full of lacnnæ and 
obscnre terms and phrases that it is in many places unintelligible. The 
author’s name is not given, and the last line and the colophon suggest 
the ides. of the work being incomplete. But such as it is, it is the most 

10 complete treatise on architecture that has yet come to hand, and I feel 
grateful to Mr. A. C. Burnell for having procured it for me from the 
Library of the Rij of Tanjore. It is remarkable in being less devoted 
to religious ceremonies and astrological disquisitions than the Mána- 
sára. Contents: 1, Architecture defined; 2—3, Examination and purifi- 
cation of the ground intended to be built npon ; 4, Measurement of land ; 
8, Ascertainment ofthe points of the compass; 6, Fixing of pegs to | 
demarcate the spots for building ; 7, Offerings to gods; 8, Measure of 
villages and the rules for laying them out; 9, Ditto of towns; 10 
Directions for laying out squares, octagons, &c.; 11, Laying the founda- 

20 tion and the ceremonies to be observed on the occasion ; 12, Plinth 
18, Base ; 14, Pillars; 15, Stone-work ; 16, Joining or cementation ; 
17, Spires or tops of houses; 18, One-storied houses; 19—20; Two- 
storied houses ; 21, Three, four, &c. storied houses; 22, Gopnras or 
Gates; 23, Mandapas ; 24, Out-offices, barns, treasuries, &c. ; 25, Man- 
dapasabhás, or open courts; 26, Linear measure of finger breadths, &c.” 
(vol. IT., p. 806). 


N.B.—1I append the following extracts from the Pratishthá Maytkha 
bearing on different portions of the fonnding and consecration of 
temples, images, &c. 

30 The following is the conclusion of the Prasddd-dhivdsana cere- 
mony :— 

सर्वेदेवमयाचिन्त्यसवेरत्नो ब्ब्वला कृत ॥ यावच्चन्द्रश्च सूर्यश्च तावदत्र स्थिरो भवेत्यधिवास्य पिण्डिकावा- 
हनपरिवारदेवतानां तत्तन्मन्लेः प्रत्येक मष्टार्वि्ञतिसङ्ख्याकं होमं तिले: कृत्वा मूलमन्त्रेण चर्वष्टीत्तरद्ातं 
हुत्वा चतस्रो गा दुग्ध्वा क्षीरेण विष्णुगायल्या चरुं श्रपयित्वा देवाय निवेद्य द्वादश ब्राह्मणान्‌ भोजयिला 
विष्णुर्मे प्रीयतामिति वदेत्‌ ॥ 

Where there is on old Svayambhd (self-made) image founded, and only 
a new temple is made, there the mandapa being previously made, the 
rest should be done as under :— 


यत्र तु स्वयम्भू्देवः ग्रागेव प्रतिष्ठितः म्रासादश्व नूतनस्तत्रापि तदुत्तरे मण्डपं कृत्वा gry: पुण्याह- 

40 वाचूनं नान्दीश्राद्धं ढवप्रति्ठो क्तमण्डपस्थानारसिग्वरणादिकं कुर्यात्‌ | तत्र गुरूवेद्यां तद्देवतामण्डपं कृत्वा 

वास्तुदेवतायूजनाभिग्रतिष्ठाग्रदयूजाज्यभागों तर ग्रहहोमदोषादिवास्तुपीठदेवतावास्तुहोमेकाशीतिकलदास्था- 
पनानि कृत्वा तैः ग्रासादं क्षालयिंला यज्मानमभिषिच्य प्रासादमुत्सृजेदित्येतावानेव विधिः |! 
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Prayer to Devi at the conclusion of the consecration of her image :— 


सबैदेवमयीञ्चानि त्रेलोक्याल्हादकारिणि || at ग्रतिष्ठापयाम्यत्र मन्दिरे विश्वनिर्भिते || यावचन्द्रथ 
sper यावदेषा वसुन्धरा || तावत्त्वं देवि देवीश मन्दिरे ऽस्मिन्‌ स्थिरा भव || 

[Prayers in the case of other images are given further on.] 

Beginning of the jfrroddhéra (renewal of the old, &c.) ceremony :— 


अथ जीणॉद्धारविधिः || भभ्निपुराणे || जीर्णादीनां च लिड़नापुडार॑ विधिना वदे | लष्म्योब्चितं च 
भग्नं च स्थूलं वज्जततं तथा || समुटे स्फुटितं व्यङ्गं लिङ्गमित्येवमादिकस्‌ | इत्यादिदुष्टलिङ्कानां त्याज्या 
पिण्डी तथा वृषः | लक्ष्म्येङ्गितं दारणादि | भ्रमेण तद्विधिना स्थापितं सत्तालक्षणरहितं भग्नमनेक- 
झकलीमूतम्‌ || स्थूलं पिण्डिकाननुरूपम्‌। vend विद्युद्धतम्‌| समुरं न्युब्जं | स्फुटितमेकदेशे vay | 
व्यङ्गः पिण्डिकाप्रणाल्यादिरहितम्‌ | आदिपदेन चण्डालस्पृष्टादीनां ग्रहणम्‌ | पिण्डिकाठृषयो ुष्टसवेतयोरेव 10 
त्यागो न लिङ्गस्य | चलितं चालितं निस्नमत्यथाविषमस्थितम्‌ || दिद्मूढपतितं लिङ्ग मध्यस्थं पतितं तथा | 
एवंविधं च संस्थाप्य नित्रेणं च भवेद्यदि | नादेयेन प्रवाहेण तदपाक्रियते यदि || ततोन्यत्रापि संस्थाप्य 
विधिदृष्टेन कर्मणा ॥ निम्नं सामन्तभूभागान्निस्तायाँ भुव्यवस्थितम्‌ | विषमस्थितं यत्र पूजादिकच्च न दा- 
कयते तस्मिन्देशे व्यवस्थितम्‌ | दिङ्मूढं विशेषावैध्यभावोपे उदगतिरि क्तदिकूमणालिकम्‌ पतिते गतोदी | 
मध्यस्थं सम्यूणेपिण्डिका शरभ््ान्तम्‌ | प्रासाद मध्यभागे स्थितमित्यपि कोचित्‌ || एवंविधमित्यनेन लक्ष्म्यों- 
ड्झितभग्नस्फुटितविदयुद्धतातिरिक्तानां ग्रहणम्‌ | तेन जघन्यो निप्रैणञान्दोपि लक्ष्म्योब्झताद्यतिरि क्ताना- 
मिवोपलक्षकः || पीठा चालितं लिङ्गं निददोषं तु भवेद्यदि | ततो वै स्थापयेत्तत्र अपेलक्षमधोरकम || त्यजे- 
त्सदोषितं (os TTT सेवित्तम्‌ || लिड्जान्तरं प्रतिष्ठाप्य विशुद्धिमभिगच्छतीति सिद्धान्तशेखरोक्तेः ॥ 


On the new image to be established and the merit arising from such 
establishments, &c :~— 20 


॥ ततो निवेदयेदन्यां प्रतिमां लक्षणान्विताम्‌ || निवेदयेत्स्थापयेत्‌ || तब्क्षणादेंव राजेन्द्र तस्य दोषस्य † 
झान्तये | सम्पत्तिवों विपत्तिवौ नोपेक्षां तत्र कारयेत्‌ || अपास्य पिण्डिकां qai न्यां तत्र निवेशयेत्‌ | यद्दूच्या 
यत्प्रमाणा च या मूत्तिथोद्धता हरेः || तहूब्या तत्प्रमाणा च सा मूत्तिस्तत्र कीर्सिता | यत्प्रमाणं यदा- 
कारं यन्मयं िम्बमुद्धरेत्‌ (| तत्प्रमाणं तदाकार तन्मानं तत्र विन्यसेत्‌ | विहाय पिण्डिका want a 
चापरां न्यसेत्‌ || द्वितीये वा तृतीये वा दिवसे स्थापयेद्धरिम्‌ | भत wb भवेद्दोषो 
निवेशिते || भनेनेव विधानेन लेख्यादीस्तु विसजैयेत्‌ | लेख्यादीन्‌ कुम्भलिखिताः प्रतिष्ठापिताः 
प्रतिमाः || अन्यद्धि कल्मयेत्तत्र तत्प्रमाणं तदाकृति । एष संक्षेपतः प्रोक्तो जीर्णोद्वारविधिस्तव || 
सवेषामेव देवानामेष साधारणः स्मृतः | यो जीर्णं विधिना विम्बं संस्कुर्यान्मानवी भुवे ॥ फलं 
wanpi तस्य मूलान्ञासत्यत्र संशय: | वापीकूपतडागानां genat सदानघ || प्रतिमानां सभानां 
च संस्कतो यो नरो भुवि | पुण्यं शतगुणं तस्य भवेन्मूलान्न संशय: || संशायोत्र न कत्तेव्यो जीर्णसं 30 
स्कारकर्मणि | मूलाइशगुण प्रोक्त पुण्यं कूपे प्रतिष्ठितम्‌ || प्रतिष्ठितमिति भावेक्तः ॥ प्रतिमायां शतगुणं 
कूपादे : परिकी/तितम्‌ | प्रतिमादौ दशगुणं जीणेसंस्करणाहूवेत्‌ || कूपग्रतिमयो दैदागुणदातगुणयोरल्पस्व- 
महत्त्वपक्षायां व्यवस्था || भम्नियृराणे || सुस्थितं दुस्थितं वापि शिवलिङ्गं न चालयेत्‌ | रतेन स्थापनं 
कुयाँत्सहस्रण तु चालनम्‌ || पूजादिभिश्च संयुक्तं जीणोद्यमपि सुस्थितम्‌ | पूजया रहितं यचददुष्टमापि 

"दुःस्थितम्‌ || भयंच चालननिषेधो विधिव्यातिरेकेण | शतसहस्संख्ये $ नुक्तसंख्येयत्वाङ्गोगते || गौः श्वः 
siea बहूपकारिलाब: सहस्रं दाताश्रमित्यादी वाहुल्येन दर्शेनाचिति न्यायाविद : || 


Jírnoddhára ceremony from the Siddhánta Sekhara :— 
॥ सिद्धान्तदोखरे | जीणोद्वारविर्ध वक्ष्य समासात्तव चोदितम्‌ | ईंशान्यां दक्षिणे चापि Weed 
पश्चिमामुखम्‌ || कुर्वीत पूर्वमेकास्यं ue वैकतोरणमू । पर्ववत्सवैस्तम्भादिद्वारपालाचेनं कुयोत्स्थण्डि- 


ah शिवाचेने द्वारपालाचेने मण्डपप्रतिष्ठाप्रकारेण | मन्लाणां Tht कुयोह्वास्तुदेवाचेनं तथा | मन्वाणां 40 
देवस्थापेतकलानां | भनंतरे बलिं द्द्माच्छिवभक्तांश्च भोजयेतू | शिवभक्तान्‌ पञ्चेति ARER: | द्विजा- 
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` न्कमेकरादाँश्च ततो विज्ञापयोच्छिवम्‌। दोषि ड्रमिदं दुष्ट शान्तिरसवस्य Floyd || तस्मादेवं विधानेन 
अधितिष्ठ भहेश्वर | भवत्विति वचस्तेन प्रोक्तं तद्वावयेद्ररूः | तेन शिविन प्रोक्तं शान्तिभेवस्विति वचो 
गुरुभोवयेत्‌ | विज्ञाप्यैवं शिवं भक्त्या शान्तिहोमं समाचरत | 

Ceremony at the beginning of taking away the old image 

॥ अथास्य प्रयोगः ॥ यजमानउद्धार्याइक्षिणस्यामीशान्यां वा पश्चिमद्वारेकतोरणं मण्डपं तन्मध्य 
भागे वोदिपूर्वभागे वतुले चतुरस्रं वा पश्चिमे वास्तुपीठमुत्तरे वालुकया स्थण्डिलं च कृत्वा कालादे 
स्मृत्वा मौलफलाच्छतगुणफलकामो ५त्यप्रतिमायां तु ददागुणफलकामो वा जीणादिदोष दुष्टस्य लिङ्गस्य 
प्रातिमाया उद्धारमुच्छ्यणं वा करिष्य इति सङ्कल्पयेत्‌ ॥ पिण्डिकावृषगरुउग्रासादकलशेषु तु इश्वर ग्री- 
तिकाम इति विदोषः p स्ैत्रेश्वरमीतिकामो वा ॥ ततो गणेशपूजास्वस्तिवाचनमावृपूजानान्दीश्रा* 

10 द्वानि नूतनग्रतिष्ठावस्कृत्वा तद्वदेव ब्रह्माचायैसदस्यान्‌ द्वान्रिशलोड्शाह्टी चभ्वारो वा ऋस्विजो द्वारपा- 
stent चतुरो वा वृत्वा वस्त्रालंकार मधुपकादिभिस्तान्पूजयेत्‌ ॥ 

Concluding prayers asking for blessings on the founder, on the king, 
and people of the country, on the officiators and on the builders of the 
temples, 

ततो Ox प्रतिमां वा तत्रैव विधिवस्संस्थाध्य ya द्योरित्यादिमन्तान्‌ पठित्वा स्थिरीकृत्य बहुसम्पूच्य 
प्रार्येत्‌ ॥ ज्ञानतो$ज्ञानतो वापे यथोक्तं न कृतं यदि ॥ तस्सं पूर्णमेवास्तु तवत्मसादान्महश्वर | 
क्ूराज्ञः memet च द्यान्तिभवतु सवेदा ॥ अस्माकं शिल्पिनां वेव सुप्रीतो भव सवेदोति ॥ 
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III 
THE SAPLYDA RELATIONSHIP 

Sápindya (the relationship of a Sapinda) is a very important subject 
' in.the Hindu Law, and has reference to three branches of. it, viz., 
marriage, impurity on birth or death, and inheritance 

Sápindya is defined in two different ways by different writers. Ac- 
cording to the first definition Sapinda connection means connection 
with the act of offering a Pinda? or rice-ball This is followed by the 
author of the Smriti Chandriké, and by Aparárka, Medhátitlii, Mádhava, 10 
Négojfbhatta, and others. The second definition makes the relationship 
depend on the connection with one pinga or body, that body in the case 
of collaterals being that of the kéasha or the common ancestor? as 
counted from the persons whose relationship is in question. And this 
is followed by Vachaspati Misra, Salapéni, Vijiiénesyara, and the 
authors of the Madanaratna,Périjéta, Nirnayasindhu, Dharmasindhu, and 
Samskárakaustubha and others. Both these definitions are too wide, 
and they have both been circumscribed, the former by a text from the 
Matsya Purána,* and the latter by one from Yájfiavalkya (ch. i.* v. 58, 
second hemistich). When thus curtailed they appear ultimately to lead 20 
to a similar result. Without pursuing therefore this distinction (which 
for all practical purposes seems immaterial, and is based on the 
ambiguity of the word Pinda), I may say in general terms that Sapinda 
relationship extends on the father’s side to the sixth ascendánt. These 
ascendants may be males or females, and may further be connected 
with the father through males or females. Thus a man's father's 
father's father and father's mother's father are male ascendants 
through a male anda female respectively. Again, a man's father’s 
father's mother and father's mother's mother are female ascendants 
through a male and a female respectively. This process being 30 


2 The Sanscrit definition which is translated above runs thus :--एकापिण्डदानाक्रेयान्व- 
यित्वम्‌ (see Nirpayasindhu parichehheda iii. Jst half 1. 22 p. 2 line 2) 

3 See Mit. ch. i. 1. 52 p. 1, and its translation in West and Bühler's Digest of the 
Hindn Law, 2nd ed. p. 174; Nirnayasindhu pari. iii. 18 half 1. 22 p. 1, Samskéra- 
kaustubha 1. 173 p. 1. 

3 It runs thus :— ; f 

sorgia: पित्रायाः पिण्डभागिनः | पिण्डदः सप्तमस्तेषां सापिण्शं -साप्तपीरुषम्‌ || See Nir- 
nayasindhu pari. iii. 1st half 1. 22 p. 2. 

* See Part IL. p. 168, 1l. 2 and 3. * See Table I. further on p. 349. 
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extended on the father’s side, up to the sixth ascendant, male or 
female, six descendants, male and female, mnst be connted through 
males and females, from the six ascendants, and from himself or 
herself who is the seventh in the series. In connting these descendants, 
wives of the male Sapindas are also inclnded. The same is to be done 
on the mother’s side np to three ascendants above the mother, and the 
fonr descendants of those three ascendants above the mother. The 
wives of the male descendants are inclnded as before. This is sapizda 
connection in general, and is co-extensive with that for marriage purposes. 


10 All these Sapindas do not enter into the other two of aforesaid 


three divisions of Dharmasdstra affected by the Sapinda relationship. 
Bnt whilst this is so, it may be said that the general stacement of 
Sapindas as above given is the widest and includes Sepindas of all 
kinds and degrees. Fnrther on, they will be treated of us coming from 
different departments for different pnrposes. ‘The distinction of 
Sapindas for different parposes, the contraction of Sapinda-ship, and 
all other kindred matters, will then be cleared up. 

Sapinda relationship is divided by some writers into two kinds, 
mukhy (primary), and Zropita (arbitrary). Others divide it into 


20 sákshát (immediate), and paramparaya (mediate or throngh a 


medinm). This is derived from Vedic texts, like démd hi jajÁé 
átmanah [i. e. from átman (self) átman. (self) was produced] and pra- 
“jam anu prajdyase (i. e. thon art born [again] throngh [thy] off- 
spring).? The connection with one body, which is the essential of the 
Sapinda relationship, is in some ceses thns explained: The wife and 
hnsband become each other's Sapidas in and throngh the body of their 
son, who draws the elements of his Pinda (or body) from the blood of 
both. The brother's wives are connccted with the Pinda or body of 
their common father-in-law, whose blood enters the blood of the sona 


80 of those sisters-in-law throngh their hnsbands.? 


I shall new treat of Sapixdus in reference to the first division, which 

I shall call > : 
SECTION I 
Marriage. 

An Arya shonld not marry a Sapinda. This appears to be the law 
of old text-writers or Rishis. The wishes and practices of the ancient 
sages appear cnrious, if not often inconsistent; and custom has again 
changed the old limits. 

The determination that the Supinda relationship does not exist be- 


40 tween the bride and bridegroom is to- be made by the following rnle 


1 See Samskarakaustubha 1. 178, p. 1. 2 Mit&kshará ch. i. 1. 6 p. 1. 
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Begin with the bride or the bridegroom, and count, exclusive of both, 
. Bix or four degrees upwards according as their relationship with the 
common ancestor is through the father or the mother respectively, 
and if the common ancestor is not reached within those degrees on 
both sides, then only they are not Sapindas, and marriage between 
them can be solemnized. This is the sum and substance of the differ- 
ent formulas and tables which are laid down succinctly and clearly in tho 
Dharmasindhu, and which I extract below for the information of my 
readers.! An interesting calculation of the number of brides prohibited 
on account of the sapinda relationship has heen made by Ráma Vfja- 10 
peyin and thrown into the form of verses. These verses have been 
quoted and explained by the Samskárakaustubha in a very lucid man- 


* qum वरस्य वा तातः कूटस्थाद्यदि सप्तमः | पञ्चमी चेत्तयोमाता तत्सापिण्य्यं Prada इत्या- 
दिवचनेर्निरासः मातृत्वपितृत्वादिसंम्बन्धे सत्येव पज्चमसप्तमपर्यन्तमेवेत्युभयानियमस्वीकारात्‌ | तथाच 
पितृद्वारकसापिण्यविचारे was सापिण्श्यनिवृत्तिः माचृद्रारकसापिण्ये तु पण्चमादूध्वे ताभेवृत्तारॉते 
निणेयः | अत्रोदाहरणानि | विष्णोमूंठात्कान्तिगौर्यो जातौ ताभ्यां gated | बुधमैत्रौ Sagat गणभूषौ 
मृडाच्युतौ ॥ १ | तज्जातयोरष्टमयोर्विवाहो रातिकामयोः | विष्णोमूलाइत्तचेत्री सो ममैत्रौ सुधीबुधौ ॥ २॥। 
ताभ्यां इयामारती तज्जशिवगौर्योंः करग्रहः || विष्णोमूलाइत्तचैत्रो सोममैत्री सुधीबुधी || ३ || ताभ्यां 
इयामा नमदा च झिवकामौ रमाकवी | मण्डूकडुतिसापिण्ड्यं रमाकव्योर्विवाहहत्‌ || ¥ | विष्णोमूलाइत्तचैत्रौ 
सोममैत्री antra । इयामाशिवी कान्तिहरौ हरकान्ती न दम्पती || ५ || निवृत्तमप्येकतस्तदन्यतोप्यनुवर्तते | 20 
(दिड्मात्रेणोदाइतात् सेयं सापिण्यपद्धतिः | कूटस्थात्पञ्चम्याः कन्ययोः सन्ततौ मातृद्दार कत्वात्‌ | 


विष्णुमूलशूतः विष्णु्मूलभूतः विष्णुमूलमूतः विष्णुमूलभूतः 

कान्तिः ३ गौरी २ | दत्तः २ चैत्रः २ दत्तः २ चैत्र: २ दत्तः २ चैत्रः २ 

सधीः ३ हरः ३ सोमः ३ मैत्रः ३ सोमः ३ मैत्रः ३ सोमः ३ मैत्रः ३ 

बधः ४ मैत्रः ४ सुधीः ५ बुधः ४ सधीः ४ डुधः ४ सधीः ४ धः ४ 

चेत्रः ५ शिवः ५ इयामा ५ रतिः ५ इयामा ५ नर्मदा ५ | इयामा ५ ara: ९ 

गणः ६ भूषः ६ शिवः ६ गौरी ६ fara: ६ कामा ६ कान्तिः ६ हरः ६ 

खडः ७ अच्युतः | अब गौरीशिवयोः षष्ठ-| रमा ७ कविः अत्र कान्तिहरयाने विवा- 

afer: ८ कामः < योविवाहः मातृद्वारक- | अत्र रमाकव्योने विवाहः| हः एकतोनिवृत्तावषि 

RUN त्वात्‌ मण्डूकङ्त्यासापिण्या- | अन्यतः भनुबृत्ते 80 
1 


JTA: | 
. साविण्यनिवृत्तिः पञ्चम्योः कन्ययोर्यौ पुत्रौ तयोः सन्ततौ पितृद्रारकत्वात्सापिण्यमनुवर्तत इती 
मण्डूकहुतिसापिण्य पञ्चम्याः कन्यायाः पुत्रस्य षष्ठस्य कूटस्थात्पण्चमादि- सपिण्डो न भवति तथापि 
द्ितीयसन्तातिप Ft पञ्चमबदादेः पितृद्रारकत्वादिना सापिण्यसत्वादेकतो निवृत्तावप्वन्यतोनिवृत्त्या TSq- 
मषष्ठादिना पञ्चम्याः कन्यायाः सन्तति विवाद्या | एवं कूटस्थमारभ्य द्वितीयतृतीयादेभैकतोऽ्यादृत्तिपर- 
- HTT: सत्त्वमूद्यममू. (See pari. iii. 1st half 1. 49 pp. 1 and 2.) 

* See the Nirnayasindhu pari. iii. 1st half I. 26 p. 2, lines 5—12. 

“ मातापितृद्वारकसापैण्थवतीनां कन्यानामियं संख्या रामवाजपेयिनोक्ता ॥ उद्येढुः पितरौ पिठुश्च 
पितरो ASAE तस्य चतुष्क मष्ट च ततोप्यस्य कमात्षोडरा। वंदारम्भकद्म्पतीप्रमिंतिरित्या- 
सप्तकक्षं रदा एकैकान्वयकन्यकाः पितृकुले AMARE HY || यथप्येकस्य बहवः सृताः स्यृस्तदपीहत | 40 
संबन्धसाम्यादे कैक गणितेत्यवधार्यतास्‌ | एकस्मान्मिथुनात्सतोथद्हिताइन्ददय॑ तद्दयात्तरमाइन्इचतुष्कमष्ट 
च ततोऽतः षोडझाऽतो रदाः | यावत्सप्तमकक्षमशिकतवः कन्या इहैकान्वये तादन्तेगैणितारसैकसटूओो बंदे 
सपिण्डाः fag: | मातुजेन्मददम्पती च terest तयोः सागरास्तस्याः पञ्चमकक्षमष्टमितिरित्येकान्बय, 
पते | इन्हाइंन्दयुगं भतोन्थय इतोऽष्टौपञ्चककषं शरक्षोण्यः सप्तगुणाः झराश्रविधवो arg: सपिण्डाः HF | 
कुलद्यस्य कन्यकायुता मिथः सपिण्डकाः | हिमांशुदृग्धराद्शे विवाहकर्मवर्जिता इति || : 


10 
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ner. I give the extract below.' To understand this aright it will 
be necessary for the reader to take three thingsas granted, First, that . 
the bridegroom is going to be married for the first time. Secondly, 
that each married couple has one son and one daughter. And thirdly, 
that the brides who are excluded by reason of their relationship 
through the step-mother, or through adoption, of either the bride or 
bridegroom are not included in this calculation. I subjoin four tables 
prepared by me according to the above authorities for the further elu- 
cidation of the above remarks of Kaustubha :— ' 

1 See Samskárakaustubha 1. 178 p. 2, line 5 to 1. 179, p. 1 line 8. [I quote the ex- 
planation only.] 

“अत्र भ्रथमझ्लोके वरस्य पितृपक्षे सापिण्येनाविवाह्यकन्यानां सङ्ख्यां दशौयितु प्रत्येक एककन्यायाः 
पितरावेक॑ इन्द्वामित्येवमङ्गीकृत्य सपतकक्ष्यं इन्द्रानां सड्ख्याम॒कत््वा पिवृपक्षे CARET कुले तावत्कन्यानां 
सङ्ख्योक्तिप्रतिज्ञा ' क्रियते | तथाहि | वरः प्रथमः द्वितीयस्थानास्थित॑ वरपितरो इन्द्र तृतीयस्थाने (ag: 
पितरो इन्द्रं १ चतुर्थस्थाने तयोः प्रत्येकं ` जनके इन्द्रे २ पञ्चमस्थाने तइन्ह्ृद्दयघटकप॒न्हयस्रीद्रययोजे- 
TRE ४ षष्ठस्थाने तद्दटकाष्टसङ्ख्याखीएँब्यक्तिजनकानि इन्द्रानि € सप्तमस्थाने तद्टकषोडरा- 
ब्यक्तिजमकानि दरन्द्रानि ९६| अतोपीति तसिः षष्ठचर्थे | तञ्जन्मकृदिति समासान्तर्गतजन्मकृत्पदस्य तस्ये- 
त्यादिषछ्न्तेषृ न निष्कृष्य प्रत्येकमन्वयः | ततश्च तस्य जन्मकृहन्द्रानां चतृष्कमित्येवं वाक्यार्थे उन्नेयः | 
इस्यासतकक्षमित्यस्य मध्यमणिन्यायेनान्वयः | दम्पतिरान्देन इन्द्रमच्यते । र दरान्देन द्वार्तिशत्सड्ख्योच्यते | 


20 ततश्चेति प्रमितिः सिद्धा तधाचापेक्षाबुद्धचा उक्तसंख्या ॥सिद्धेत्याहायः। ननु नोक्तद्न्दसङ्स्ल्या नापि वक्ष्यमाणा 


कन्यासङ्स््यापि सम्भवति दरन्द्रद्रयघटयोः जियोरेकद् न्दजन्यसस्भवात्‌| एक स्माइन्द्रादने क क न्‍्यानामपि संभ- 
वात्‌ अत डक्तं यद्यपीति | एकस्य द्रन्द्रस्य स्युरित्यन्तेन दाद्धाद्दयानवादः | इह इन्द्रसंख्यायां तुदान्द स्तद्विषये 
प्रथमशझड्भानिवृत्यथः साम्प्रादित्यनन्तर॑ एकस्मादिति सामथ्येलभ्यं ततश्च गणनासौकयोय जन्यकन्याभेदेन 
HARD भेदमारोप्य जनकदन्द्रैकेन च जन्यास्वमेदमारोप्य सड्ख्याद्रयोपपत्तिरित्याशय /|उक्तद्वारत्रिदा ह नहा -_ 
नां मध्ये एकद्रन्दकुले उद्रोढ़ः सपिण्डकन्यानां त्रिषाटिरूपामवान्तर संख्यां तावदाह एकस्मादिते | प्रथममेक॑ 
मिश्चनं ततः पुत्रः कन्याचेति इन्द्र द्वितीये स्थाने तत अत्येक॑ ताभ्यां कयाचित्केनचिनिमिथुनभाव॑ गताभ्यां TT: 


` कन्याचेति zerxd तृतीये ततो इन्द्रद्रयात्तयैव रीत्या इन्द्रचतुष्ट्य चतुर्थे ततअ्तृष्यात्तयैव रीत्या ge 


पज्चमे ततोष्टकात्तेनेव प्रकारेण घोड इन्द्रानि षडे तेभ्यः षोडरोभ्यो ऽनेनैव भकारेण AAA सप्तमे 
स्थान इति द्वितीयस्थानप्रभूतिषष्टपर्यन्तमेकर्जिदाइन्हान्तर्गता THAME um: सप्तमस्थानगतद्वार्नितइन्द्ा - 


80 न्तर्गताभिस्तावतीमिः कन्यामिख्जिषष्टिः संपद्यते | इये संख्यांभिकतव इति पदेनाभिधीयते | अय्य ऋतवः 


षट्‌ गणकरीत्या प्रातिलोम्येनाडू-पक्षे एतत्संपच्ते पूर्वा द्वार्चिशन्दवष प्रत्येकत्रिषष्टचड्रीकारेण पितृवंशे पोड-* 
दाभिरधिका द्रिसाहरूी कन्यानां संपद्यते इयं संख्या रसैकखदश इति पदेनाभिधीयते रसाः षद्‌ खं WT TA 
हे उक्तरीत्या २०१६ IRTIR: वर स्य मातृवंशे उत्तरीत्यैव आरम्भकद्रन्दरसंख्योपन्यासपूर्वक कन्या- 
नां पञ्चोत्तरसंख्यां वक्तमाह मातरिति ।अत्राप वरः प्रथमे स्थाने तस्य पितरौ द्वितीये मालः पितरौ तृतीये 
इन्द्रमेक॑ तयोः प्रत्येकं जनकद्वन्द्त चतुर्थे तदटकानां चतएणां व्यक्तीनां प्रत्येकं जनकदवन्हचतृष्टयं पञ्चमे 
एतेषां सप्तदन्द्ानां मध्ये एकैकान्वये पञ्चा सपिण्डाः कन्या भवन्ति यर्त्किचिदेके इन्द्रं कूटस्थं प्रथमे स्थाने 
ततः पुत्रो दुहिता चेति इन्द्र द्वितीये प्रत्येकं ताभ्यां जातदइन्द्रयुगं तृतीये ततः पूर्वोक्तरीत्या इन्द्रचतुष्टयं चतुर्थे 
ततस्तयैव रीत्या द्रन्द्माष्टकं पञ्चमे qd ANNT: पञ्चददा कन्याः संपयन्ते इयं संख्या झरक्षो- 
ण्यपदेनाभिर्धायते शराः पञ्च ्ोण्येकेति. SHAT Sy प्रत्येकं प ञ्चदरासंख्याङ्गीकारे च पञ्चोत्तरशतसं- 


40 ख्यासंपत्तिः सा च इाराभ्रविधव इत्यभिधीयते शराः पञ्च अश्र॑ न्यं विधुरेक इति | कुलेति पञ्चमक्रोके 


पूर्वोक्त पितृर्वैदां गतायाःघोडशाधिकादिसहस््रसंख्यायां मातृवैदागतया पञ्चोत्तर शतसंख्यया मेलनेन महासंख्या 
एकर्वि्ञतिसहितशताधिकद्रिसाइस्री रूपोच्यते | हिमांशुद्ग्धरादृद इति हिमांशुरेकः THT धरैका qut 
है उक्तरात्या २१२१ PM: ततञ्चेतावत्यः कन्याः कुलद्यगता मुख्यकल्पेन विवाइकर्मणि वजैनीया 
हत्यर्थः || . 

(The entire dritt of this and the two preecding passages being given in the body of 
fhe work, they have not been translated.) : : 
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Taste L| 


E Ascendants through the Father. 


(1) The bride or bridegroom. 


Explanation. 
C=B’s father’ C’=B’s mother 


| 


D-B"s father D’=B”s mother 


B— A's father B’=A’s mother 
[ E 


A=father A’=mother 


| 
(1)=Bride or groom, 
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Taste III. wüquA Ja danas c 
‘Ascendants through the Mother. (296 2% Ce 
EX FF 8७ HH 
| vw 
Uus. uM oe 
H B 


ak 


| 
(1) The bride or bridegroom. 


Taste IV. 
Descendants through the Mother. 


Any one of seven pairs in Table III.,excluding A A’ as already included 10 
in Table I. ; 


i ४. © ot 
२ DN LE. od bU 


" beh AA 
H प” |] 1.) ih अड कै. 
Tables I. and II. together are required to show the Sapindas on the 
father’s side who cannot be married. Table I. gives the 32 ascending 
stems. Each of these 32 stems branches into 63 male and 68 female 
descendants, who are the Sapindas of the (1) at the base of Table I. : 
The females in Tables I. and II. are represented by a stroke on the 20 
letter, which in Table I. signifies that the letter with the stroke is the 
wife of the male signified by the letter without the stroke; and in 
Table II. the stroked letter is the sister of the male for whom the 
letter without the stroke stands. The number of stems in Table I. is in 
all32; and the number of prohibited daughters in Table 11. is 63; so 
that applying Table II. to each ofthe stems in Table I., the total number 
of brides unavailable on account of Sapinda relationship through the 
father is 82> 63==2016. The explanation given in regard to the stroke 
on the letters in respect of Tables I. and II. applies also to Tables III. 
and IV. respectively. Table IIL is a Table of ascendants to the 4th 30 
degree on the mother’s side exclusive of the party considered and cor- 
responds to Table I., which represents the father’s side. It contains 
the stems on the mother’s side, whose descendants are not married on 


` 
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account of Sapinda relationship, and Table IV. shows the daughters 
unavailable as descending from any of the stems indicated in Table ITI. 
The number of stems in Table III. is 7, the first stem AA’ being included 
in Table L, and the number of prohibited daughters in Table IV. ` 
under each stem is 15; so that the total number of daughters unavail- 
able by reason of their Sapiuda relationship to the bridegroom through 
the mother is 7 X 15—105. These, together with the aforementioned 
2016, make 2121; and represent all the daughters ineligible for mar- 
riage owing to their Sapinda relationship with the bridegroom either 
10 through the father or the mother. Counting the bride as the starting 
unit, the number of bridegrooms excluded will be the same. 
There ave two cases wherein this relationship has to be further extend- 
ed, viz., where either the bride or the bridegroom happen to have & 
' stepmother, or is adopted from another family. The text that governs 
this subject, as concerns the stepmother, is from Sumantu, viz., पितुपत्न्यः 
सर्वो मातरस्तदभ्यातरो मातुला स्तदूगिन्यो मातृष्वसार स्तदुहितरश्च भगिन्य स्तदपत्यानि भागिनेयानि 
अन्यथा सद्भरकारिण: स्युरिति. Translation :--“ The wives of the father are all 
mothers, their brothers are maternal uncles, their sisters are mother’ 
sisters, their daughters are sisters, and the offspring of those [daughters] 
20 are children of a sister. Otherwise there will be a prohibited intercourse 
(i.e. the non-observance of this rule will lead to prohibited intercourse).”’ 
There is a diversity of opinion on the interpretation of this passage. 
Some hold that Sapinda relationship in the case of the stepmother is 
the same as in the case of the natural mother to the fifth degree, while 
others consider that it extends only to those relations through the 
stepmother, who are specifically mentioned in the above text. Thus 
in the latter case while the brother of the stepmother would be un- 
available for marriage, as being mentioned in the text, the son of that 
brother would not be so situated. The preponderance of authority, 
80 at any rate on this side of India, is'in favour of the latter opinion. The 
Nirnayasindhu, the Samskára Mayükha, Dharmasindhu, Samskérakaus- 
tubha, and Gopínátha Bhatti (or Samskára Ratna MÁlá), all disapprove 
of the former interpretation, which is adopted by the eastern lawyers. 
According to the Mayükha and others, therefore, the brothers and sis- 
ters of a stepmother and also the children of her daughters are to be 
held as unavailable for marriage, and these are in addition to the 2121 
Samadas that have been already mentioned. 
The second exceptional case is that where the bridegroom is an 
adopted son. Here, again, the conflict of opinion is very great. The 
40 opinion of the majority. of writers, however, which is accepted in this 
Presidency, is.the one which was first enunciated by the Sápindya 
Dípiká, and followed by the Samskárakaustubha (l 49 p. 1), Gopí- 
nathabhatti, Dharmasindhu (pari. iii. Ist partl. 15 p. 1), and the 
Putrakalpalat of Yajfiefvara Sástrin (p. 64). I quote it below as 
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given by the Dharmasindhu (part. iii. part first 1. 15 p. 1).! The sub- 
stance of it is that for an adopted son, Sapinda daughters from the 
families both of his natural and of his adoptive father are not available, 
and the number of degrees to which that relationship is to extend, 
will depend on—(I.) firstly, whether the adopted boy had his Upana- 
yana performed in the natural father's family ; (IL) secondly, whether 
his Upanayana alone was performed in the adopter's family, the pre- 
vious Safiskdras having been performed in the natural father's family ; 
and (IIL) lastly, whether all his Samskéras commencing from the 
Játakarman to the Upanayana were performed in the’ adopter's 10 
family. In the first case, the Sapizda relationship extends in the 
family of birth to seven degrees through the father, and five degrees 
through the mother; and in the family of adoption, to three degrees 
both on the father's and mother’s sides. In the second case, the rela- 
tionship extends in both families to five degrees on the father’s side 
and three degrees on the mother’s side. In the third case it extends 
in the family of adoption to seven degrees on the father’s side, and 
five on the mother’s side, and in the family of birth to three degrees 
on the father’s as well as mother’s side, 


It may be well here to note that the Nirnayasindhn considers that, 20: 

after adoption, the Sapinda relationship extends in both families to seven 
and five degrees on the father’s and mother’s sides respectively ; while 
Négojibhatta thinks that that relationship with the family of birth 
ceases after adoption altogether. I quote below the concluding lines 
of the Sápindya Pradipa of Nágojíbhatta, as containing the adverse 
views of some writers on this subject, which he has met by his previous 
exposition.? 


What I have said above embodies the general rules with regard to 
marriage ; but itis necessary I should here note the exceptions to the 
above rules, which have been established either by text or usage; lest 80; . 
persons not acquainted with them might sometimes.be disposed to set 
down all marriages not in exact accordance with the said rules as in- 
cestuous. In giving those exceptions I could not perhaps do better 


lage तु सवदत्तकेन जनकपालकयोरुभयोरापि पित्रोगोंत्रप्वरसंबन्धिनी कन्या वर्जनीया | नात्र 
anget पाञ्चपुरुषमित्येवं परुषनियम उपलभ्यते | सापिण्यं तु जनकगोत्रेणोपनयने जनकपितृमात्रोः 
कुले साप्तपुरुषं पाञ्चपुरुषं ग्रहीतृमातृपितृकुले तिपुरुषम्‌ | प्रहीतृगोचेणोपनयनमात्रे कृते उभयत्र पाज्चपुरुष 
पितूकुले | मातूकुले तु त्रिपुरुषम्‌ | जातकमोद्पनयनान्तसंस्कारे ग्रहीत्रा कृते प्रहीतूकुले MIJET मातृतः 
पाज्चपुरुष अतोन्यूनं जनककुले कल्प्यम्‌ ॥ 

* एतेन शुद्धदत्तकस्य प्रतिम्रहीतृकुले त्रिपूरुषं सापिण्यं जनककुले तु साप्तपौरुषं तदिति नन्दप- 
ण्डितोक्तिः उभयकुलोपे साप्तपौरुषमिति च झङ्करमट्क मलाकर भहोक्तिः तत्समानानन्तदेवोक्तिभ तत्स्वज- 40 
नककुले साप्तपौरुष पालककुले पज्वमपर्येन्तमिति च गोविन्दाणेवोक्तिथ कुलब्येषि त्रिपुरुषामिति च भष्ट- 
वासुदेवोक्तिच्ेति परास्तमिस्यार्तां तावत्‌. 


3 3 


* 
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than quote the words of the Dharmasindhu,' as Ithink it summarizes 
there all the texts on thissubject which have been fully discussed in the 
Achára Mádhava, the Nirnayasindhu, and the Samskárakaustubha :— 


परंतु सापिण्व्यसड्रोचस्वीकारे ऽपि कतिथी कन्या कतिथेन पुरूषेण विवाह्या कतिथेन न विवाहेति 
व्यवस्था नोपपादिता | सापिण्ड्यदापेकाकारादयो $वोचीनास्तु चतुर्थीसुद्दहेल्कन्यां qq]: पञ्चमो वरः | 
पराद्वारमते षष्ठी पञ्चमो नतु पञ्चमीमित्पादिवचनानां ese Fae अकद्यक्तेः सङ्कटे, समाश्रयगी- 
यस्य सापिण्ड्यसड्लचस्य व्यबस्थामूचुः | तथाहि | चतुर्थी कन्या पितृपक्षे मातृपक्षे च चतुर्थेन पञ्चमेन 
बा पुंसा विवाद्या | द्वितीयवृतीयषष्ठादश्चवुर्थी नोद्वाद्या | पराशरमते पञ्चमः षष्ठीमुद्दहेत्‌ | पञ्चमः 
पञ्चमा नोद्वहेत्‌ | मातृतः पितृतक्षापि wu: vet समुद्वहेदिति वचनान्तरात्‌ षडेनापि षष्ठी विवाहमा | 
10 पञ्चमषष्ठभिज्नैः षष्ठी न विवाह्याते पर्यवसन्नम्‌ | तथा पितृपक्षे सप्तमी मातृपक्षे पञ्चमी च वृतीयादयैः 
di: परिणेया | पितृपक्षाच सप्तमी भातृपक्षाचु पञ्चमीमिति व्पासवचनात्‌ | उद्हेत्सप्रमादूर्ध्ध तदभावे तु 
सप्तमीम्‌ | पञ्चमी तदभावे तु पितृपक्षेप्ययं विधिरिति चंतुर्विशतिमतोक्तेश्व | पितृपक्षे ऽपि पञ्चमी तृतीयाद्यैः 
पारेणेया qun माठपक्षेऽपि पञ्चमेन पञ्चमी नोद्वाह्मा पञ्चमो न तु पञ्चमीमिति eda निषेघातू ` 
तृतीयो वा चतुर्थी वा पक्षयोसभयोरपीति वचनाचु तृतीया विवाह्या माम्नोति तत्र व्यवस्थोच्यते | मातृपक्षे 
तावत्तृतीया मातुलकन्या मातृष्वतृकन्या वा संभवति पितृपक्षे तु तृतीया पितृब्यकन्या पितृष्वसृकन्या वा 
तत्र पिजुव्यकन्या सगोत्रलवाच्याज्या पैतृष्वसेयी भगिनी स्वस्रीयां मातुरेवच | एतास्तिस्रतु way नोप- 
यच्छेत बुद्धिमानिति मनूक्तेः | पितृष्वसृमातृव्वसुकन्ये अपि त्याब्ये पितृष्वसृकन्यां मातुभेगिनी मातृष्व- 
सारं .मातृऽ्वसृक्न्यामेतास्तित्रो नोइहोडोति तद्त्‌ | मातुलकन्यैव तृतीया पूर्वोक्तरीत्या कुलपरखरा- 
गतस्वे परिणेया | एवंच तृतीयावि तृतीयेंनेव मातुलकन्येव परिणेया न चतुयोदिना केनापि | केचित्स- 
20 FE पितृष्वसुकन्यापरिणयनमाहः तत्र देशकुलाचाराइग्रवस्था ज्ञातव्या अत्रायं सापिण्ड्यदीपिकादिसि- 
द्वार्थसट्रहः तृतीया मातुलकन्यैवोद्वाह्मा चतुर्थी चतुर्थेपञ्चमाभ्यामेव पञ्चमी पञ्चमभिन्नेः तृतीयाद्यैः 
सप्तमान्तै: | षष्ठी पञ्चमषष्ठाभ्यामेव | सपमी वृतीयाद्यैः सप्रमान्तेरिति | भयं सापिण्ड्यसङ्कोचेन विवाहः 
सङ्कटेष्वशाक्तेन ard: गुरूतल्पादि दोषस्मुतेः AMT STIL चवाक्या नामशक्तविषयत्वस्य स्पष्टत्वात्‌ | प्रभुः 
प्रथमकल्पस्य योनुकल्पेन वतेते | स नाम्नोति फलं चेहेति झक्तैर नुकल्पस्रीकारे दोषोक्तेः ॥ 


Translation :—But admitting the legality of occasionally contracting 
the Sapinda relationship, nothing is [here] said as to which females-may 
be married by which males [and] may not be married by which males; , 
while modern [writers such as] the author of the Sápindya Dipiká and 
others, having accepted the authenticity of such texts as ‘the fourth or 

30 the fifth male may marry the fourth female, and according to the opinion 
of Paráóara the sixth female ; but the fifth male [shall] never [marry] 
the fifth female,’ have laid down rules in’ regard to the restrictions on 
sapinda relationship, which may be adopted under difficulties by the 
helpless. Thus the fourth female may be married by the fourth or the 
fifth male on the father's or the mother's side; while the same may not 
be married by the second, the third, the sixth and the subseqnent males ; 
in the opinion of Parásara the fifth male may marry the sixth female, 
but the second, the third, the fourth, and the subsequent males may 
not marry the sixth female. The fifth male may not marry the 

40 fifth (female). According to another text, viz., ‘on the father’s or on 
the mother’s side, the sixth male may marry the sixth female,’ the sixth 


2 See pari. iii. 1st half l. 50 p. 2 and l. 51. 
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male also may marry the sixth female. The conclusion therefore is 
that the sixth female may not be married by any one other than the fifth 
or the sixth male. 80 according to the text of Vy4sa ‘also the seventh 
female on the father’s side and the fifth female on the mother’s side [is 
alloWable,’ and according to the Ohaturviméatimata (a compilation 
from the writings of twenty-four sages) ‘(one) beyond the seventh 
may be married; failing her, the seventh female, failing her the fifth 
female ; the same rule (holds) on the father’s side, the seventh female on . 
the father’s side, ard the fifth female on the mother’s side, may be married 
by the third and all the subsequent males. On the father’s side also, 10 
the fifth female may be married by the third and the subsequent males 
even there [1. e. on the father's side], and on the mother’s side the fifth 
male may not marry the fifth female; for the prohibition *the fifth male 
never the fifth female’ is general. [We now] give rules in the case of 
the third female who becomes eligible for marriage according to the text 
*the third female or the fourth female on both the sides [may be 
married]. The third female on the mother’s side may be either mother's 
brother's daughter or mother's sister's daughter, while on the father's 
side the third female [may be] either father's brother's daughter or 
father’s sister's daughter. Of these the father's brother's daughter 20 
should be left out, since she is of the same gotra (family). Daughters 
of the father’s sister and of mother's sister should also be left out in’ 
accordance with the text of Manu, viz., *a wise man may not marry three 
females, viz. the father's sister's daughter, tho mother's sister [and] 
mother’s sister's daughter. The meaning of the said text is that [one] 
should not marry the following three females, viz. Paittrishvaseyt 
(father’s sister’s daughter), Matur Bhaginí (mother’s sister) and 
Métuh Svasríyá (mother’s sister's daughter). The mother’s brother's 
daughter [is therefore] the only third female who may be married 
in the manner before mentioned, if there be [such] a custom in the 80 
family. Thus ofthe third females, the mother’s brother’s daughter 
alone may be married ; [and that too] by the third male alone [and] 
not by the fourth or any subsequent male. Some allow a marriage 
with the daughter of the father’s sister under difficulties ; here the 
rule should be understood [as binding where and when it derives 

, support] from the usage of the country or the family. On this sub- 
ject [the following] is the summary of the conclusions in the S4pin- 
dya Dípiká and other [works]. [Of] the third female, mother’s 
brother’s daughter alone may be married; the fourth female by the 
fourth or the fifth male alone ; the fifth female by [all] from the third 40 
[mals] down to the seventh male except the fifth one ; the sixth female 
by the fifth or the sixth male alone ; [and] the seventh female by [all] 
from the third male to the seventh male. This marriage by restrictions 
on Sapinda relationship may be performed by a person in need [and] 
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under necessity ; as it is said [that it brings on] the sin of violating the 
bed of the. preceptor, and as it is clear that the texts restricting sapinda 
' relationship apply [only] to needy persons in so far as sin is said 
to attach to the adoption of an alternative by one who can 
adopt [the primary rule], according to a text [which says] ‘he who 
{being] capable of [performing] the primary [commandment] adopis 
the alternative [one] does not here get the merit [resulting from it].^ 


In reference to the above translation, it must be remembered that 
cardinal numbers stand for the degrees of descent from the first com- 
10 mon ancestor. Thus that the fourth male may marry a fourth female 
means that a male descendant of the third degree may marry a female 
descendant of the third degree from the first common ancestor. 


The Nirnayasindhu thinks that all the texts that contract the sapinda 
relationship.for the purpose of marriage refer to persons other than 
the twice-born, and would therefore never permit such prohibited 
marriages under any circumstances (see pari. iii. 1st half 1. 28 p. 2 to 
1. 24 p. 2). The Samskárakaustubha refutes the opinion advocated 
by the Nirnayasindhu, and supporting Madhava, lays down a general 
proposition that the contraction of the sapinda relationship for the 

20 purpose of marriage is lawful, wherever it is sanctioned by the usage 
of the country or that of the family. Usage has modified the text law 
on the subject of marriage to such a degree. that it would not be just 
to shut one’s eyes against that usage. For independently of such 
usage, there is really no other Hindu law on the subject. - For further 
remarks in this respect of usage as connected with sapinda relation- 
ship, I must refer to my appendix on customary law further on. 


SECTION II. 
Impurity on account of birth or death. 


- The Sapinda relationship with which we are now roncerned is limited 

80 to persons who belong to the same gotra.! It is true that a man has 
to observe mourning for certain relations through the mother, through 
his wife, and his father’s sisters; but it must be understood that he 
does so in virtue of special texts and not owing to their Sapinda rela- 
tionship. The extent of this relationship, as far as the present Section 
is concerned, is as follows :— 


* See the Sápindya Pradipa of Nagojibhatta who says on this 89७/९८६:-—सगोत्रत्वसमाना- 
धिकरणसापिण्ड्यमेव cerita प्रयोजकम्‌ |. Translation :—“ Sapinda relation should 
be dtcompanied by community of gotra before it can be a cause of impurity of ten days 
and the like.” 

s 
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(1.) All male ascendants through males np to the sixth degree, 
together with their descendants through males down to the 
sixth degree ; है 

(2.) All male descendants of himself and of the said ascendants 
through males down to the sixth degree ; 

(8.) The wives of the aboveclasses, (1) and (2). 


Where a man does not know his gotra, or has none, as in the case 
of the last three classes, his impurities are to be determined by his 
relationship as laid down in the above three classes. No impurity on 
account of birth is observed in the case of an Asagotra. 10 


As to how far adoption affects the question of impurity, it appears 
from Dattakachandriké p. 59, and its translation in paragraph 1, section 
iv., p. 652 Stokes’ Hindu Law Books, that in the case of a simple 
adoption, the Sapinda relationship is confined to the family of adoption, 
and is ao far not exceptional as far as impurity is concerned. In the 
case of a dvyémushydyana adoption, (which is not in use at present), the 
relationship extends in both families; but this rule is now a dead 
letter. 


The rule in regard to the relationship through a stepmother, which 
was mentioned in Section I., holds good in this Section also. Such 20 
relationship is held to extend only to such relations through a step- 
mother as have been specifically mentioned in the aforesaid text of 
Sumantu. 


SECTION III. 


Inheritance. 


As regards inheritance, the sapinda relationship is, to a certain 
extent, of the same class as that for regulating impurities. Thus male 
sapindas throngh the father and through males for six degrees, and 
their male descendants for six degrees as well as his own, are capable 
of inheriting as sapindas. Their order amongst themselves will be 80 
stated further on. 


As regards females, they inherit by virtue of special texts. This seems 
to be so both on the texts and by inferences drawn therefrom. I will 
quote a few out of the principal authorities bearing on this question. 
A'pastamba (TI. 6, 14, 2) says ;--पुत्राभावे यः प्रत्यासन्नः सपिण्डः (on failnre of 
sons, the nearest sapinda [takes the inheritance.]) Here the word 
sapinda is used in the mascnline, and precludes the idea of a female be- 
ing inclnded in that word. Haradatta in his commentary on this Stra 
says that Apastamba hereby cléarly lays down that females sre not 
entitled to inheritance, and goes so far as to hold that even ‘liose “males 40 
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who hav been named in some texts apparently as entitled to inherit- 
ance are in virtue of those texts entitled to protection and maintenance 
at the hands of the sapindas who take the inheritance (see Apastamba 
Dhermasttra, vol. II. pp. 8! and 82, aud Sacred Books of the East, 
vol. II. p. 182, Note 2.) 


The Viramitrodaya (leaf 209 p. 1, line 3) quoting Bandháyana as 

cited by Jimttavéhana, speaks as follows :—sta एव अहेति स्त्रीत्यनुवृत्ती Sraa: | 

न दायं निरिन्द्रिया अदायादाश्व स्त्रियो मता इति श्रुतेरिति । न दायमहेति स्त्रीत्यन्वयः | Trans- 

lation :—Therefore Bandhayana repeating the words str? arhati (a female 

10 deserves) [from the preceding verse] says :—A female does not deserve 

to inherit, being declared by the Sruti to be feeble and incompetent to 

inherit. The words na dáyam (no inheritance) are to be construed along 
with sirá arhati (a female deserves) 


Gautama observes :--पिण्डगोवक्तपेसम्वन्था रिक्थं भजेरन्‌ स्त्री चानगत्यस्य | Trans- 
lation :—Of one without issue, the wealth goes to those [who are] 
connected with him by the sapinda relationship, by gotra or by pravara, 
as well as to the wife. Haradatta in his comment on this says :--स्त्री 
तु सगोत्रादिभिः di समुचौयते | यदा सगोत्रादयो गृह्णन्ति तदा तैः सह aT एकमंशं हरेत्‌। 

. Translation :—The wife takes [the wealth] along with the sagotras (men 
20 of the same gotra) and the like. When sagotras and the rest take [the 
wealth], the widow too takes one share along with them. Tt will thus 
appear that even the widow of the deceased is not permitted by 
Gautama to inherit independently of the male relations. 


Gautama therefore must be taken to be opposed to the succession 
of females generally in accordance with the Vedic text which Haradatta 
has cited in his comments. 


Vasishtha ín his chapter on succession (see Part II. pp. 486—490 
Cal. ed.) does not mention any female as entitled to inhorit save the 
appointed danghter. In defanlt of the sons, he says :--अतऊर्ध्व समानोदकपि- 
80 ण्डजन्मर्पिगोत्रा्णां qi: पूर्वो गरीयान्‌ । न खलु कुलीने विद्यमाने परगामि स्यात्‌ यस्य पूवेष। 
षण्णा न ane: स्याव्सपिण्डाः पुत्रस्थानीया वा तस्य घनं विभजेरन्‌ः। तेषामलाभे भाचार्या- 
न्तेवोसिनी हरेयातां तयोरलामे राजा हरेत्‌। Translation :—In default of. these, 
' the prior in order among those connected by libation of water or 
libation of pinda, by birth, pravara or gotra is preferential [for 
snccession to another subseqnent]. So Jong as there is any de- 
scendant of the family, surely [the inheritance] will not go to a 
stranger. If one has none of the first six to take his wealth, his 
sapindas or men standing towards him in place of the son will take 
his wealth. Failing these, the preceptor and the pupil will take; and 
40 failing those, the king.’ 


Here the widow. herself has no place; and so Vasishtha too must be 
taken as opposed to the succession of females. 
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From the above texts it appears that all ancient authority is opposed 
to the succession ( of feraales generally. They are thus useful in deter- 
mining the capacity of female sapindas to inherit. This question arises 
with reference to verse 187, chapter ix. of Manu, and verses 185 and 
186 of Yéjfiavalkya, chap. i. In the former sapindá dyah (सपिण्डद्यः ). 
has been interpreted by Kulluka so as to include males as well as 
females; and in the latter the word gotrajah (ñan: ) is capable of being 
so interpreted as to stand for males as well as females. Some have 
maintained on the strength of the above that the widows of all Gotraja 
sapindas inherit; while others hold that those females only who have 10 
been expressly mentioned, do so inherit. My investigations have led 
me to the latter conclusion. 

In regard to sapindas,the following are some of the facts found 
in the two Smritis mentioned in the above paragraph. 

Manu refers to sapindas on three occasions:—1 Marriage! ; 2, im- 
purity? ; and 8, inheritance.5 

In the first case, he says the bride should be “ an asapinda of the 
mother, and an asagotrá of the father." In the second, he says 
“ sápindya (the sapinda relationship) ends with the seventh purusha 
(person).” In the third case “ to the next amongst sapindas, dhanam 20 
' (wealth) belongs." - 

Yájiiavalkya speaks of the extent of sapinda relationship in his first 
chapter in discussing the subject of marriage. Thus in verse 52, he 
says the bride must be an asapindd,* which he explains in verse 53 to 
be one removed five and seven degrees on themother’s and the father’s 
sides respectively : 

We take Y4jfiavalkya on this side of India as interpreted by Vijiié- 
ne&vara. We must therefore ascertain what the latter says of the 
sapinda heirs. How these enter into Vijñáneśvara’s succession scheme 
must be the next point in the inquiry. Vijüáneévara divides succession 80 
into two classes, the apratibandha (unobstructed) and the saprati- 
bandha (obstructed), or, as I would here call them, the regular and 
irregular orders of succession. 

The sapindas as such do not enter into the regular or apralibandha 
(unobstructed) scheme of succession of Vijfiáne$vara. This last is 
confined to the sons, sons’ sons, and sons’ grandsons. When these three 
classes of heirs do not exist, comes what I would call the irregular or 
exceptional course of successiou—which Vijfiénesvara calls the saprati- 
bandha (obstructed) sucession.? As regards the Gauda or eastern 
writers the words sapratibandha and apratibandha do not occur. But 40 


Manu, ch. iii., v. 5. > ` 3 ]d,ch.v.v.60. — * Id. ch.ix., v. 187. 
See above Part II. p. 167 5 See above Part II. p. 168 


Yájä. ch. ii. vv. 117, 132; Manu, IX. 104, 185. 
Mit. ch. ii. 1. 46. p. 1 lines 4—7 
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that is not important for the present purpose. In the course of tha irre- 
gular or sapratibandha succession come the following according to Yájfia- 
valkya :— पत्नी दुहितर थैव पितरौ भ्वातरस्तथा। तस्सुता गोत्रजा बन्धुदिष्यसब्रह्मचारिण: || (ch., 
ii. v. 185). See the translation above Part II. pp. 220 and 221. 

In commenting on this verse Vijiidnesvara introduces dauhitra (the 
daughter’s son) after duhitri (the daughter) in consequence of the 
syllable cha occurring in the original. After cha, come the pitarau 
(parents), the brothers and their sons, and after these the Gotrajas. 
About these last Vijtüánesvara says as follows :-——न््रातृपुत्राणामप्यभावे. गोत्रजा 

10 धनभाजः | गोत्रजाः पितामही सपिण्डा: समानोदकाश्व | Translation :—Failing the 

- brother's sons, those born in the same gotra are takers of wealth. 
They are the father's mother, the sapindas and the samanodakas. 

Vijfidnesvara thus accounts for the father’s mother being placed 
here :--मातयेपि च Twat पितुर्माता धनं हरेदिति मात्रनन्तरं पितामह्या ,धनग्रहणे प्रापे 
पित्रादीनां न्ातृसुतपर्यन्तानां wards मध्ये5नुअवेशाभावाल्ितुर्माता धनं हरेदित्यस्य वचनस्य 
ग्रहणाधिकार प्राप्तिमात्रपर ल्वात्‌ उत्कर्षे तत्सुतानन्तरं पितामही गृह्मातीत्यविरोधः | (leaf 60 p. 1 
lines 7— 9).  'franslation:—* The paternal grandmother's succession 
immediately after the mother was seemingly suggestcd by the text 
before cited, “ And the mother also being dead, the father’s mother shall 

20 take the heritage"': no place, however, is found for her in the -[bad- 
dhakrama] compact series of heirs from the father to the nephew: and 
that text (“the father’s mother shall take the heritage") is intended 
only to indicate her general competency for inheritance. She must, 
therefore, of course succeed immediately after the nephew ; and thus 
there is no contradiction.’ (See Colebrooke's Mitákshará ch. ii. sec 
-v., para. 2 Stokes’ Hindu Law Books p. 446.) 

After her come (समानगोत्रजा: सपिण्डाः पितामहादयो धनभाजः) the Saména- 
gotraja Sapindas, [who are] the Pitámaha (the father's father) and the 
like. 

30 He again amplifies the same :—तत्रच पिवृसन्तानाभावे पितामही पितामहः Aga- 
waa क्रमेण धनभाजः पितामहसन्तानाभावि प्रपितामही प्रपितामहस्तसुत्रास्तत्सूनवश्षेत्येवमास- 
प्तमात्समानगोत्राणां सपिण्डानां धनग्रहणं वेदितव्यम्‌] Translation:—Here on failure 
of the father’s issue the heirs are successively the paternal grandmother, 
the paternal grandfather, the paternal uncles and their sons. On 
failure of the paternal grandfather’s issue, the paternal great grand- 
mother, the great grandfather, his sons and son’s sons inherit. In 
this manner must be understood the succession of [those who are] 
Sagotras (of the same family) as well as sapindas. 

Visvesvara, in his Subhodhiní, while explaining the phrase Gotra- 

40 jébhdve (on failure of the Gotrajas) used by Vijiiénegvara in the sen- 
tence गोत्रजाभावे बन्धवो धनभाजः (On failure’ of the Gotrajas, the Bandhus 


* Manu, IX., 217. 
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take the wealth),! completes the enumeration of the Gofrajas on the basis 
indicated by Vijfiáne$vara in the above extract, thus :— पितामहीपितामह- 
Aana प्रपितामहीप्रापेतामहांपेतामहभ्मातृततसुत्राणां ग्रपितामहमातृप्रपितामहपितृग्रपितामहम्त्ा- 
MRT प्रविता महापितामहीप्रापितामहापितामहग्रपितामहपितृव्यतत्युत्राणां प्रपितामह प्रपिता महीप्रपिता-- 
महप्रापितामहप्रापेतामहापिता महभ्कतृतयूत्राणां समानोदकेश्वप्यनेन न्यायेन तेषामभाव gend: 


Translation :—[On failure] of the father's mother, father's father, 
father’s brothers, and their sons, of father's father's mother, father's 
father's father, father's father's brothers and their sons; of father's 
father's father's mother, father's father's father's father, father's 
father's father's brothers and their sons; of father's father's father's 10 
father’s mother, father’s father’s father’s father's father, father's 
father's father's father’s brothers and their sons; father's father’s 
father's father's father's mother, father's father's father's father's 
father's father, father's father’s father's father's father's brothers and 
their scns. The meaning is that [on failure of these and] on failure of 
the Samánodakas, this same analogy [being pursued] in their case, [the 
Bandhus take]. 


` "The Víramitrodaya on the subject of the succession of Gotrajas says :— 


भ्जातूयूत्राभांवे गोत्रजा: । पूर्वोक्तपितृभ्यातृतत्सुतभिज्ञा qure: गोबलीवदेन्यायात्‌ | ते च पितामही 
सपिण्डाः समांनोदेकांश्व | तत्र प्रथमं पितामही धनभाकू | मातयेपि च वृत्तायां पितुर्मोता gaT- 20 
मिति मानवान्मात्रन॑न्तरं पितामह्या धनग्रहणे प्रसक्ते पित्रादीनां भ्नातृसुतपर्येन्तानां वद्धकमांणामन्त- 
स्तदनुप्रवासम्भवादुच्कर्षप्यग्ने तदुत्कालनकारणाभावात्तदनन्.रं पितामहादयोन्ये गोत्रजा इति विज्ञा- 
Rac: | अत्र स्सृतिचन्द्रिकायां गोत्रजा remp सरूपैकशेषेण पुमांस एव गोत्रजा न तु स्त्रीरूपाः | 
विरूपैक शेषो हि कुकुटांवानय मिथुनं करिष्याम इत्यादवाक्य्ञेषादिसमभिव्यहारोदिग्रमाणान्तरावग~ 
ततात्पयेग्रहनिबन्धनः | नचात्र प्रमाणमस्ति | प्रत्युत भ्वावृतत्सुतसाहचर्य पुंगोत्रजग्रहण एव साधकमस्ति 
किंच पर्नीदुहिंत्रादीनां शुड़गग्राहिकया धन्रहणाधिकारो केस्तस्मास्स्त्रयो निरिन्द्रिया अदाय.दा इति 
श्रतेरस्तु तद्वञ्यतिरिक्ताविषयता | गोत्रजांदिस्थले तद्विरो धाद्विरूपेकशेषकल्पनेव हातुमहो | अतएव जीव- 
सुत्रेश्यः पिता दायै विभजेदित्यापस्तम्बसूत्रब्याचक्षाणेन तद्ृष्यकारेण पुत्रेभ्य एव दायं विभजेत्‌ न स्ती- 
भ्यो दुहितृभ्य इत्युत्कोक्तं यद्यपि aT स्तरसृदाहिनृभ्यामिति पाणिनिस्मरणासुत्रेभ्य इत्यत्र NA 
दुहेतरक्षेति विगृह्य प्रिरूपेक शेषिण दुहितृणामप्यत्रपुत्रे s quitar: "Wu कतु तथापि Tater दायादा 30 
न स्त्रियः तस्मारिस्त्रयो निरिन्द्रिया अदायादो इति द्रेतेरिति | श्वतिविरधात्ञात्पयेग्राइकमानाभावाञ्च 
विरूपैक रोषो 3 नुशिष्टोप्यत्र न ग्राह्य इति भाऽ्यकाराभिप्रायः | जीसूतवाहनोपे याज्ञवल्क्येन च पित्रा- 
दिदीहित्रस्यापि तद्गोत्रजातस्य पिण्डदानान्त्यैक्रमेणाधिकार प्रतिपत्त्यर्थं गोत्रजपदग्रहणं कृतं | सपिण्ड- 
wat य्युदासार्थं तासामतङ्गोत्रजातलात्‌ | अत एव आहेति स्त्रोत्यनुवृची वोधायनः | न दायं 
निरिन्द्रिया अदायाश्च स्लियो मता इति श्जतिरिति | न दायमहोते स्त्रीव्यन्वयः p पत्न्यादीनां त्वाधिकारो 
विजद्येषचनादविरुद्ध इति | तन्न सुः । मन्वादिवचनेषु ग्राग्लिखितेषु पितामझा धनाधिकारस्य 
झु्जग्राहिक येव विधानात्तदेकवांक्यतयां योगीश्वस्वचनस्यापि विरूपैकरोषेण तत्संग्रह्मपे श्रृतेस्तटन्यपर- 
सेनाविरोधात्‌ | जौमूतवांहनस्य तु मात्रधिकारविचार प्रस्तावे पित्ामहसन्तानातूवं पितामहाश्च परतः 
पितामहा धनाधिकारः पितृतः परतो मात्रधिकारवत्‌ । याज्ञवल्क्येन मात्राभ्रकारप्रददोनेनेव [fq 


1 See Mit. ch. ii. 1. 60, p. 1, 1. 18 and Colebrooke's translation ch. ii. sec. -vis para, 1, 40 
Stokes’ Hindu Law Books p. 448 
"E 
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व्यादिभ्य: पूर्व पितामहापितामह्योराधिकारस्यं सूचितलास्पृथड्रोक्त इति वदतोत्र च सपिण्डस्त्रीव्युदासाथ 
गोत्रजग्रहणं वदतः पूर्वोपरविरोधानुसन्थानमांपे नास्ति । gaman योगीश्वरवचने पितामह्या: 
पिनृव्यादिपत्नीवदनभिधानस्य तुल्यलवात्तद्देवादायादश्चातिप्रवृत्तराविरोधात्‌ | विद्यारण्यश्रीचरणोक्तप्रा- 
ग्लिखिततस्म,ज्ञारानेद्रया इत्यादिश्वातेव्याख्याने तु effet दायग्रहणप्रतिषिधक स्वमेवास्याः श्रृतेनोस्तीति 
नवा शड्का न चोत्तरं । परंतु बोधायनेसनिवचनविरोधे aeni कथमुपपद्यतां | अस्तु षा इन्द्रि- 
यपदस्य वाक्यरोषाव्सोमपरता तथापि दायादत्वाभावाभिधानावलग्बनस्यःन्यस्यासन्वाज्िरालग्वनशुते्वा- 
सम्भवाम्सिद्धवर्कीर्तेनानुपपत्तिग्रसूतप्रतिषेधकल्पनावञ्यम्भावात्‌ । तस्माद्गभेंणाविज्ञातेन T IR- 
त्यत्रेवोत ध्येये | वितामद्या अभवे पितामहादयः सगोत्राः सपिण्डा धनभाजः | भिन्नगोत्राणां सपिण्डानां 
बन्धुशब्देन ग्रहणात्‌ | ANT पितृसन्तानाभावे पितामही पितामहः पितृत्यास्तसुत्राक्ष AAT धनभाजः | 
10 वितामहसन्तानाभावे प्रपितामही प्रपितामहस्तदस्त्राता तस्सूनवक्चेव्येवमाप्रमाःसमानगोत्राणां सपिण्डाना- 
मगुत्रभनभा क्वम्‌ | सपिण्डाभावे समानोदक्रानाम्‌ | तेच सपेण्डानामुपरिसप्त | जन्मनामज्ञानावधिका वा | 
यथाह मनुः | सपिण्डता तु qe सप्तमे विनिवत्तेते | समानेःदकभावस्तु निवतेताचनुदे AND | जन्म- 
नाम्नोः WITH त्रं गोत्रमुच्यत इति | विष्णुवचने बन्धुसक्ुल्यपदाभ्यां सपिण्डसगोत्रौ गृह्येते इति 
प्रागेव प्रतिपादितं | समानोदका अपि ग्रत्यासत्तिऊमेण धनभाजः | 
Translation :—Failing brother's sons, Gotrajas [succeed]. On the analogy of [the 
use of] balivarda (a bull) after go (the bovine genus), [gotrajas] other than the 
aforesaid father, brother and brother’s son are to be understood [here by that term]. 
Vijfidnedvara says that they are the father’s mother, sapindas and samánodakas, that of 
these the father’s mother first takes the wealth ; and that althongb from the Manu’s text 
(ch. ix. v. 217], ‘if the mother be dead, the father's mother will take the weclth’ 
(the right of] the father's mother to take wealth after the mother follows, yet it being 
impossible to introdnce her into the fixed order ending with brother’s sons, and there 
being no reason why sl:e should be placed ‘ast [of all the heirs, simply because] she 
bas to be renoved [beyond her position in the Manu’s text], the gotrajas com- 
mencing with the father’s father [inherit] after her (i. e. the father’s mother]. Here 
the Smriti Chandriké understands the term gotrajáh as a sartipaikuéesha (a grammati- 
cal formation wherein one only of exactly similar words remains-and the rest are 
omitted)? of male gotrajas alone and not of female [ones]. A virüpaikasesha (a 
geammatical formation where one alone of dissimilar words remains, and the rest are 
80 omitted)? is to be understood, [only] where [such inteipretation] is indicated on inde- 
. pendent grounds, such as the statement of a supplementary sentence as in (tbe words] 
“bring kukkutau (which may primarily mean either two cocks or two hens, but which, 
owing to the sentence tbat follows here, means a cock and a hen) ; we sball unite them,’ 
There is no snch indication bere [i. e. in the case of the word gotrajdh]. On the other 
hand, the companionship [of that word] with * brothers, and his sons,’ favours its signify- 
ing male gotrajas [only]. Again, the wife, the daughter and the like being specifically? 
mentioned as entitled to inherit, the Sruti [text] ‘Therefore females are feeble and in- 
competent to inherit,’ will [indeed] have to be taken to apply [not to them but] to women 
other than the [said wife, daughter. &c.] ; but in places like the gotrajáh, avirüpaikaéesha ` 
40 is opposed to the said [Sruti], and therefore its suggestion deserves to he rejected. There- 
'* fore it was that the Bhashyakara (commentator) of Apastamba. while commenting on the 
Sutra (text) ‘ the father should divide his wealth among his sons in his lifetime, &c.’ first 
stated that the wealth should be distributed among sons alone, and not among females, 
such as daughters, and then said, although according to the Pánini's rule ‘ (the words] 


1 See Panini I. 2, 64. 

? See Panani I. 2, 67.. 

3 The Sanskrit word is Sringograhikayd, which literally means * by holding [a cow, 
&c.] by the horns,’ is now nsed to mean ‘ forcibly or in defiance of opposition.’ 
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bhrátri (brother) and putra (son) [when compounded] with svasyi (sister) and duhitri 
(daughter), &c.'* it is possible to dissolve the word putrebhyah (among sons) as a 
viripaikasesha as putrischa duhitarscha (sons and daughters), and so to introduce the 
daughters after the sous, yet males alone and not females are heirs in accordauce witli 
the Sruti, ‘ therefore females are feeble and not entitled to inherit.’ The intent of the 
commentator is that the virüpaikasesha [construction], though allowed [by gramma- 
rians]. should not be accepted in the present case owing to its repugnance to a Sruti 
text, and the absence of an indication warranting such [construction]. Jimétav&hana 
too says: “ Yájfiavalkya too has used the word gotraja in order to denote that the right 
[of inheritance] belongs to one born in the family such as the father's daughter's son 
and the like in that order, which is followed for the purpose of offering a pinda (a liba- 
tion of rice) and that the wives of the sapindas are to be excluded, as not being gotroja 
(horn in the family). Accordingly repeating [the words] arkati stri (a female deserves) 
[from the preceding verse] Baudháyana says * [females do not deserve] to succeed, as 
they are deemed feeble and disentitled to inherit, according to Sruti. {The words] na 
dáyam (no inheritance) are to he construed with arkati stri (a female deserves). The 
right of the widow and the like [to inherit] is unobjectionable owing tc special texts [to 
that effect]." This is not correct, for it is possible to reconcile [all the three texts, viz., 
the Sruti, Manu and Yajfiavalkya] by [holding that] the viripaikagesha [construction] 
is to be adopted in [interpreting] the [present] text of Yájiiavalkya, so as to include 
the father’s mother [in the word gotrajdh], and thus to harmonize with the aforemen- 
tioned texts of Manu and the like, which specifically declare her capacity to inherit, 
and [further] that the Sruti is to be. taken applying to women other than those [ex- 
pressly mentioned]. As for Jimütaváhana he is not consistent with himself, for [in 
one place] viz., his disquisition on the mother's right [of succession], he says that on 
the analogy of the mother's right [of succession] after the father, the father’s mother 
succeeds after the father’s father and before his issue, and that Yájüiavalkya seid 
nothing separately [about the succession of the father's father and the father's 
mother], because in laying down the right of the mother [to interit}, he had 
indicated the right of the father's father and the father’s mother [to inherit] 
before the father’s brother and the like; and [in another place] he says that the 
use of [the word] gotraja [by Yájfiavalkya] was [made], in order to. exclude the 
wives of sapindas. [I say Jímütaváhana is inconsistent], because in his latter 
[statement] the Sruti which disables [females] from inheritance will apply . to 
the father’s mother as much as to the father's brother's widow, owing to the 
former resembling the latter in an absence of a specific mentiou in the Yájfiavel- 
kya's text lunder consideration]. According to the explanation given by the vener- 
able Vidyáranya, of the aforementioned Sruti, * Therefore [females are] feeble, &c.,’ that 
Sruti does not refer to a prohibition of inheritance; so that no difficulty [arises] and 


10 


20 


80 


no explanation (is needed]. But how can this explanation [of Vidyáranya] do in the 40 


face of the adverse text of sage Baudhayana? Granting that the word indriya does mean 


the soma juice in conformity with the context, yet inasmuch as there is an absence of . 


another text declaring the incapacity [of females] to inherit, as it is not possible for 
the [present] Sruti to be unsupported, and as therefore the inference of [the existence 
of] a prohibition is necessary to justify the assertion ofa fact, [viz., that females are 
deemed incompetent to inherit, ] we should explain? [the present text] in the same way 
as [the Vedic text], ‘ therefore by the birth of a child without his knowledge, a man 


1 See Pénini 1. 2, 68. . हि 
, * The meaning is that (rom the statement of a fact contained in the above Sruti we 
ought to infer a specific prohibition in regard to the zi city of females to inherit. 


. 
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is degraded from his Bralmanahood ?! On failure of the father’s mother, those who 
are of the same gotra and are sapindas such as the father’s father and the like, are 
takers of wealth; the sapindas belonging to a different gotra being named by the term 
Bandhu. Among them, on failure of the father's issue, the father's mother, father's 
father, father's brothers and their sons are takers uf wealth in order. On: failure of 
the issue of the father’s father, father's father's mother, father's fatber's father, 
father's father's brothers and their sons [inherit]. In this way, sepindas having the 
same gotra succeed to the wealth of a sonless male, up to [i. e. exclusive of] the 
‘seventh degree. On failure of sapindas, the samdnodakas [inherit]. They are seven 
10 (degrees] beyond the sapindas, or as far es the birth and [family] name is known [to 
bethe same]. For Manu says :—' The sapizda relationship ceases with the seventh 
~ [degree], and the samánodaka relation ceases with the fourteenth.’ Some say [it 
extends] ns far as the birth and [family] name is known [to be the same], the remain- 
` ing [gentiles] are vermed the gotra. ‘That the words Bandhu and Sakulyain the text 
of Vishnu [on this subject] stand for a sapinda and a Sagotra (one of the same gotra 
or family) [respectively] has already been stated. The Samünodakas too are takers of 
wealth in the order of their propinquity. 


The Smriti Chandrika observes :— 


सोदरसुताभावे सापत्नभ्ातृसुता धनभाजः तेषामप्यभावे के धनभाज इत्यपेक्षिते याज्ञवल्क्यः | RA- 
20 जा इति घनभाज इति शेषः | गोत्रजछन्दो त्र गोबलीव्देन्यायात्‌ पूर्वोक्तपितृभ्नानृतत्सुतव्यतिरिक्तापि- 
तामहसुतादिगोत्रेजेषु at | quu? cured uper स्वतोऽवगते पितामहदुहित्रादिस्त्रीव्यतिरिक्तेषु 
वर्तते | कारणान्तरादेव है gE वायसो मिथुनं कारेष्याम इत्येवमादौ विरू पैकदेषावगति: | नचेह 
तथास्ति कारणान्तरे | म्त्युत भ्नावृत॑स्सुतसाहचयोत्‌ Tate एव गोत्रजा गम्यन्ते किंच पत्नीदुहित्रादीनो 
बुड़ग्रहणेन दायादत्वस्मुतेरगन्या तस्मात्‌ Raa निरिन्द्रिया भदायादा इति श्रतेः तेनैव सरूपैक रोषः 
तया स्मृतेः सत्यां गतै श्रुतिविरोधिनी विरूपैक दोषता दूरोत्सारिता | अतएव जीवतृत्रेभ्यो दाय विभजे- 
दिव्यायस्तम्बसूत्रं व्याचक्षाणेन तद्गाष्यकारेण pur एव दायं विभजेत्‌ न स्त्रीभ्यो दुहितृभ्यो इत्युक्तम्‌ः 
quid wr स्वमृदुहितृभ्यामिते शाब्दस्मृत्या pna इत्यत्र Rtas कृत्वा दुहितणामनुप्रवेशोत्र 
कर्त शाक्यते तथापि पुमाँसो दायाद न स्तरियस्तस्मातू स्त्रियो निरिन्द्रिया भदायादा इति fca 
एतेनेदं निरस्तम्‌ यत्‌ कैश्चिदुक्तं गोत्रजाः पितामही सपिण्डाः समानोदकाथ तत्र पितामही प्रथमं 
30 धनभाक्‌ | मातयेपि च वृत्तायां पितुम्मोता हरे द्वनमिति मातुरनन्तरं पितामह्या धनग्रहणे प्रापे पित्रा- 
दीनो भ्नातृसुतपयैन्तानां बद्वक्रमत्वेन मध्ये नुप्रवेक्याभावात्‌ उत्कर्षे तत्सुतानन्तरं पितामही गृह्यते 
अविरोधादिति | भ्वावृसन्तानानन्तरमपि तेषां गोवजानांच वद्धकमत्वाविशेषान्‌ पितामह्या वा सहात्र 
कमो निबध्यते इति सति सम्बद्धम्‌ | सरूपेकदोषत्वेन पुंसामेव गोत्रजानां भ्नरातुसुतसहकमबन्धनात्‌ | न 
झन्यगोत्रजा पितामही मृतयोत्रजापीस्यळं बहुना | स्मृतिचन्द्रिकागृष्ठस्‌ ७५ 
(1 have not translated this passage because the most important por 
tion of it is-already included in the extract from the Viramitrodaya.] 
From the above authorities, it appears—first, that the Hindu law 
is opposed to the succession of females; and secondly, that exceptions 
have been made in the case of certain females, and that those who 
40 do so succeed are— 
(1) Tbe wife. 
(2) The daughter. 
although there is none such in so many words ; just as we do in the case of the follow- 
ing text, when we deduce therefrom a commandment of the Veda for a married man 


to abstain from going abroad for any length of time. ` 
४ See Taittirlya Krishna Yajuh Samhitá vol. I p. 677 (Bib. Ind.) 
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(8) Mother. 

(4) Paternal grandmother. 

(5) Paternal great-grandmother. 

(6) Paternal great-great-grandmother. 

(7) Paternal great-great-great-grandmother 

(8) : Paternal great-great-great-great-grandmother. . 

I may add that the above is drawn_np in reference to the Mitéksharé 
of Vijfüáne$vara. Nflakantha in the-Vyavahára Maydkha adds. the 
sister, while Kamalákara expressly disapproves the addition. 


Of the above eight females, the wife, daughter, and mother come in 10 


virtue of the express texts of Yájiiavalkya (ch. ii., v. 185)! and others. 
This observation is applicable to the whole of India: the difference in 
regard to the Gauda authors is only in the interpretation. After the 
‘mother, comes the paternal grandmother. She does soby & text of 
Manu.? This text is quoted and supported by the Nibandhakdras 
(treatise-writers) Aparárka, Vijfidnesvara, Jimitav4hana, Mitra Misra, 
and others. The four remaining female sapindas are deduced from the 
above text of Mann by Vijiifnesvara. His commentator Visvesvara 
in his Subodhiní adopts this construction, and instead of stopping with 


the detailed enumeration ending with the prapitémah? completes the 20 


seven degrees as above detailed.* 

The result of the whole foregoing discnssion may be thus briefly 
summed np 80 far. as the female Sapinda succession is concerned :— 

I. That the Sruti as well as the Smriti law and its expositors are 
unfavourable to the succession of females in general ; 

II. That an exception is made in the case of certain females ; 

III. That the succession of those females whose right to ancceed is 
80 admitted, is itself snbject to disabilities’ from which the succession 
of all males is absolutely free ; 


1 See above Part II., pp. 220, 221. 
3 Ch. ix. v. 217. 
8 See above page 360, where the whole passage is translated. 
* See above page 361 
5 Thus the widow must be chaste, or she cannot succeed, [see above Part II.] 
77, lines 7—12, 29—32, p. 78, Il. 3—6, 31—34, p. 79, 1. 1—3, 9—12 ; Mitákshará 
(Colebrooke's Trans.) Stokes’ H. L. Books pp. 428, 429; Mayne’s Hindu Law and 
Ussge p. 470, and note s ; see 13 Bengal Law Reports p. 1 (Kery Kolitany v. Moniram 
Kolita); even after she has succeeded—she will be deprived of the property if she 
turns unchaste—(see Mayne, p. 471 end notes ;. Hárita quoted above at p. 288 from 
` Pandit Jibánand's Edition of the Sinritis; on the other hand, see the judgment of the 40 
‘majority of the judges in Kery Kolatany v. Moniram Kolita, 1 Beng R. p.:1) 
If she adopts, she at once loses her title over her husband's property. See Rájé 
Vyankatrav v. Jayavaniran, IV. B. H. C. R. p. 191 A. C. J.; Nathaji Krishnaji 
v. Hari Jagoji, VIII. Bom. H. C. R. p. 67 A. C. J. : Narsammal v. Balardmécharlu 
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IV. That the above propositions are expressly laid down by Jímá- 
tavahana in the Dáyabhága and by Devaynabhatta, in the Smriti- 
Chandrika ; 


V: That Vijidnesvara, though not as explicit as Jímütaváhana and 
‘Devannabhatta, is substantially in accord with his brother jurispru- 
dents. 


I have indicated above that no other female sapindas than the 8 above 

: mentioned can inherit according to the text law. 1 50% proceed to state 
the reasons why they are so disqualified in addition to those already 
10 advanced in the above general remarks. I naturally begin with tho 
Sruti. The text तस्मात्स्तियो निरिन्द्रिया अदायादा:1 (therefore females are feeble 
and unworthy of inheritance) which occurs in Taittiriya Yajurveda Sam- 

r hitá, kanda VI., prapáthaka V., and anuváka VIII., incapacitates females 
.from inheritance generally. The translation of this text suggested on 
: the authority of Vidyáranya by Messrs. West and Bühler at page 178 
note @ (2nd edition) is opposed to Vidyáranya's own explanation of the 

. self-same text in other places, and also to the interpretation placed 


. I. Mad. H. C. R. p. 420. Kooer Goolubsing v. Rao Kurum Sing, 14 Moore E. I. Ap., 
see p. 186. If she remarries, she forfeits the estate. (I. Strange's Hindu Law p. 24 
20 Hurkoonwar v. Ruttonbaee I. Bor. p. 431; Teekumjee v. Mt. Laroo Yl. Bor. 361; 

Murugayee v. Viramakaly, Y. Mad R. 226) 


Asa daugliter, ber succession is full of impediments. The unmarried take before the 
married (see above Part II., pp. 79, 220 ; Bakhubai v. Manchabai, 2 Bombay H. C. R, 
p. 5). Again the sadhana (or endowed) have to give way to the unendowed (see above 
Part II., pp. 79, 220; 2 Bombay H. C. R. p. 5). In Bengal, the sonless are excluded by 
those having sons (see above Part IL, page 220, lines 48—50 ; Mayne, cases in 
note zat p. 476. Uncbastity excludes ber from taking the estate, see Mayne, pp. 
471, 475 noter; 2 Macnaughten H. L. p. 133, Question 2; Mussamut Gungajuti v. 
Ghasita, Indian L. R. 1 Allahabad 46). But in Advyappa v. Rudrewa, Printed 

80 J udgment for 1879, Bombay, p. 516, the contrary bas been held. 

In Navalram v. Nandkisor, Bombay H.C. R. vol. I., p. 209, the daughter's estate 
is held to be unlimited; on the other hand, in Mussapunt Gyan Koowar and others v. 
Dhookurn and others, & Calcutta. G. D. A. R. p. 420 (2nd edition), Chotay Lal v. 
Chunnoo Lall, 22 Calcutta W. R. (C. R.) 496, 2 Macnaughten H. L., case 16, p. 224; 
Seagamalathammal v. Valaynda Mudali, 3 Madras H.C. R. p. 312, Strimuttu Mustu 
Vizia Raghunada Rani and others v. Dora Sing Tevar, 6 Madras H. C. R. 310, and 
2 Macnaughten H. L 57, the daughter's interest under the same law is held to be 
limited for life; so also by the Privy Council in Chotay Lall v. Chunno Lall and others, 
VI. Law Reports,'Indian Appeals p. 15. 

40  Themother taking as her son's heir takes only like a widow, 1 Bombay H.C. R. 
117, 1864, Vinayak Anandrao v. Laxmibai, 6 Bombay H. C. R. (A. C.J.) 215, 
Narsappa v. Sakharam; P. Bachirajee v. V. Venkatappadu, 2 Madras H. C. R. 402 
(even if she succecds to a daughter, the result seems to be the same); Laxmibai v. 
Ganpat Moroba, Bombay H. 0. R. (O. C. J.) 128. The other five ascendants, taking 


under the same texts, can have no higher title 
LJ 


sins 2 Bee above page 358. 
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thereon by earlier sages such as Baudháyana (see above p. 858) and 
commentators of acknowledged learning and acumen such as Haradattá- 
chfrya (see above p. 858), Devannabhatta,! Apararka,? and Mitra Misra.5 
Thus -Vidyaranya himself in his comments on the 27th Anuváka of 
Prapáthaka IV. of kinda Y. of the Taittírya Yajush Samhita, (see 
vol. I. p. 667 Cal. ed). explains this verse in the manner I have 
done, His (Vidyáranya's) explanation runs thus :-ण्तस्माळीके स्त्रियः 
सामाथ्येराहिता अपसत्येषु दायभानो न भवम्ति. Transletion :— Therefore in this world 
females being feeble, do not become the takers of daya (heritage) from 
their issue.’ 10 


Yáska, the author of the Nirukta, supplies evidence of early tradition 
being opposed to female succession ; for in commenting on the Vedic 
४९४४-_अविज्ञेषेण पुत्राणां दायो भवति घर्भेतः। (Inheritance properly belongs 
to sons without distinction), he says न दुहितर इत्येके तस्मासुमान्दायादो ऽदायादास्त्रीलि 
विज्ञायते. Translation :—Some [hold that] daughters [do] not [inherit]. 
Therefore it is known that a male is the taker of wealth, and that a 
female is not a taker of wealth (see Prof. Roth’s edition of Yáska, p. 53). 

Manu as edited with Kullika’s commentary contains a verse which 
is unmistakeably based on the above Sruti text (see ch. ix., v. 18).4 
I think that the reading’ of Kullàka is clearly wrong, and that of 20 
Háradatts and Mitra Misra is correct. First, because in Kullika’s : 
reading there is an unmeaning repetition of the expression amantrah, 
when the idea has been already fully exhausted in the praceding half of 
the verse by the ndsti strindm kriyà mantraih ; secondly, because the 
words tatha cha Srutayo bahvyoh (likewise several Sruti texts) with 
which the next verse begins indicate that it was preceded by a verse con- 
taining some Sruti texts ; and thirdly, the use of the word nirindriyáh 
in a Vedic sense in a classical work points to that word being naturally 
followed by another Sruti word adayddah. For there is no other word 
in the Black Yajurveda following nirindriydh except adéyádáh; and 30 
lastly, because this reading has been accepted by an acknowledged 

1 Smriti Chandrika, Cal. ed. pp. 21, 64, 75. 

2 Vyavabdrddhydya, leaf 42 page 2 line 16, and 1. 46 p. 2 1. 15. 

8 Vir. 1. 208, p. 2 

* Reading as given by Kullüka :— 

“नास्ति जीयां क्रिया मंत्रेरिति धर्मों व्यवस्थितः ॥ 
निरिन्द्रिया ह्यमंत्राश्च खियोनृतमिति स्थितिः || " 

Reading of the second half as given by Haradattacharya (see Apastamba Dharma- 
sutra, Part IL, II. 6, 14 page 82) :— 

निरिन्द्रिया अदायादाः जियो नित्यामोति श्रातेः | 40 
In the Mitákshará on Gautama Smriti (MS. leaf 80, p. 2. line 11) the same reading 


is given by Haradattácharya. 
5 Reading of the same half by Mitra Misra in the Viramitrodaya (leaf 220, p. 1 


line 2) :— 
iis अनिन्दिया दाया जियोनृतमिति स्थितिरिति तन्मूलकमनुवचनाश || 
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authority like Haradattéchirya in two distinct works,! and an able 
commentator like Mitra Misra. Apastamba and Baudhdyana are 
against the capacity of females to inherit (see above p. 358) generally. 
If Kulláka had obtained. the same reading, he too would have supported 
the Sruti, as he holds anti-vedic interpreters heretical (chap. ii., 
VV. 7—15), . H 
The next step in tho enquiry is to find out how Vijüáne&vate | 
has interpreted Yéjfiavalkya on this point. Further, hes he in in- à 
terpreting Yájfievalkya held Apastamba, Baudháyana and others : 
10 to be binding aslawgivers; and if he has, in what manner has he . 
removed their objections to female succession ? Vijüiánesvara's mode ° 
of settling the order of succession shows unmistakably that he 
has settled his schemes on the same principle as the above writers, 
and with the above texts before him, and in accordance with those 
texts. Thus he takes the widow and daughter and mother as expressly" 
mentioned by Yajiiavalkya, and the daughter’s son by the indica- 
tion of cha in the Smriti. In like manner, when “the fixed order,” 
as he calls it, is over, he places the pitdmahi; for, as he says, she is 


3 Háradatta is the author of a commentary on the Apastamha Dharmasütra named 
20 Ujjvala, and on the Gautama Dharmasastra named Mitáksharü. He.is a very old and 
standard writer on Dharmadéstra, and not a recent one as said hy Dr. Bühler, who 
remarks :—“ His date may he inferred from the fact that the oldest writer on law 
quoting his opinions is Mitra Misra, the author of the Viramitrodaya, &c." (See Prof. 
M. Müller's Sacred Books of the East, vol. II., p. xliii, Introduction.) This is not 
correct, for Háradatta is, so far as m; present researches go, quoted hy Madhava in the 
Sarvadarsana Sangraha in his account of the Nákula Pá&upata Daršana (Sarva- 
darsaná Sangraha, p. 74 line 17, Calcutta edition, 1858; see an English translation 
of that passage in the Pardi! Benares, vol. X. page 286). The date assigned hy 
Dr. Burnell to Madhava is the latter part of the 14th century. (See “Introduction to 
80 the Transiation of the Dàyahhága portion of Vyavahára Madhava p.x. hy Dr. A. C. 
Burnell.) Bhattoji Dikshit in his commentary on Chaturvinéati Smrsii refers more than 
Once to Haradattichirya (M. S. Elphinstone College Copy: leaf6, p. 2, 1. 39, के: 1 
line 10). Y have had the references verified hy comparing the passages with Héradatta’s- 
Commentary on Gautama numied Mitáksharà ; it is also clear that this Háradatta is 
different from Háradatta Misra, the anthor of the Padawmaiijari. For the one is known 
by the epithet Acharya, and the other hy that of Misra. Narayanahbatta in bis Pryo- 
garatna, while treating the subject of Pindapitriyajfia, cites Háradatta's commentary 
on the Ápastamha Sutra (see leaf 93, p. 2, line 3). Nardyanabhatta, as we know, lived 
at the end of the sixteenth and the heginning of seventeenth century of Samvat era 
40 (see Part I. pp. 4, 5 Preface). He is also quoted inthe Mahesabhatti (l. 1, p. 2). 
This-shows the standing of Háradatta, and this accounts for his being quoted as a de- 
cisive authority by Mitra Misra, for it is clear to me that a long series of writers from 
Apastamba, and Bandháyana, downwards, bad heen interpreting the abovementioned 
Srati pewage in a uniform manner; and a series of commentators of established repute 
have done the same, the last being Mitra Misra, who is not the first to quote Háradatta, 
as has heen asserted (Sacred Books of the East, vol. II. p. xlii, Introd.), nor could he 
have heen quoting from mere memory, and therefore commiting a mistake of interpret- 
ing Manu, as the whole passage shows. (1 West and Bühler'á Digest, Part II. p. 100 
note.) 
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rentioned by Mann, who puts her after the mother ; but as the order 
of succession up to the brother’s sons is, according to his view of 
Yéjfiavalkya, fixed, she cannot get in there, and he therefore complies 
with the spirit of both Mann and Yájüavalkya by placing her after 
the brothers’ sons, and before the gotraja sapindas ; and he derives her 
` adhikára (right) from Manu ch. ix. v. 217, and not from Mann 
ch. ix. v. 187, where the sapindas are mentioned. 

He then takes the prapitámahi as one of the same class, namely, 
the direct ascending sapindas among females, bnt in naming the sapindas 
after the pilámah£ (father's mother), he fixes them thus!— 1 

Pitámahi (father’s mother). 
Pitámaha (father’s father). 

. Pitémaha’s (his) sons. 
Pitdmaha’s (his) son's sons. 

Thus he leaves out the wives of ihe father's brothers and of their - 

sons. "Then comes the 
Prapitamáhi (the father's father's mother). 
Prapitámaha (father's father's father). 
Prayitamáha!s sons. 
Prapitamdha’s grandsons. 20 


In this case also, the wives of the sons and grandsons of Prapitámaha, 
(father's father’s father) are exclnded, on the same principle as I take it, 
namely, that they, like the two females in the next preceding class, 
‘are merely of an inferior class of sapindas, whereas the pitámahi and 

ps deis and the wives of the remaining four ascendants are 
s&pindas of the same class as the mother. The blood of these six. 
female ancestors enters into the vinda (body) of the deceased (proposi- 
tus). Therefore they take his dáya. The wives of the collaterals 
are sapindas only in an inferior sense. Hence Vi$ve$vara in working ont 
VijtiáneSvara's order up to the seventh degree, excludes the wives of the 30 
collaterals, and only inclndes the remaining four ascending female 
sapindas, | | 

That Vijiiénesvara “was anxious to include females wherever he 
tonld do go consistently with Vedic and Smrití texts is clear from his 
strong remarks in the cases of the wife, the daughter, and the mother. 
Whenever he could take advantage of some accepted rnle of criticism 
to avoid the disabilities created by Vedic or other texts, he has 
tried his best. His deliber&te exclusion of the wives of two male sapin- 
das up to the Prapitámahi (father’s father's mother) and of two more 
after her, is, I think, strong evidence of his views in regard to the 40 
determination of the order of sdpindas in the very same series. कि 


३ Samekérakaustuba, leaf 173, p. 1, line 9. z 
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Of those who have interpreted Vijfianesvara, Vi$ve$vara, both in the 
Subodhini and in the Madanapárijáta, distinctly excludes the wives of 
the collaterals,! and only includes the six lineal female ancestors of 
the deceased.* His treatise entitled Madanapárijáta, as he says in the 
preface, is expressly based on Hemádri, Kalpadruma, Aparárka, Smri- 
yartha Sára, Smriti Chandriká, Mitákshará, &c. and it may therefore bo 
fairly taken that his eighth chapter on Daya expresses the sense of all the 
above. His conclusions have beén summarised before. Mitra Misra 
in the Víramitrodaya explains* Vijfidnesvra in the way I have done 

10 above. : The other Nibandhakáras (digest-writers) both among the Drá- 
vidas and the Gandas also hold the wives of the collateral sapindas to 
be excluded 

Biflambhatta alone includes two more females, namely, the sister and 
the daughter-in-law. His reasoning is defective. If new reasons had 
to be given for the first time, one or two Sruti texts’ may be cited ° 
to support the inclusion of the above two, but that would be making 
new law, and would be open to the charge of symbolical reasoning, 
which has been so often condemned. As regards the cthers, namely, 
the wives of the collaterals, he says nothing explicit. l 


20 Sulapáuí seems to follow Aparárka; but he is very brief. In 
speaking about the daughter, however, ho distinctly qualifies her suc- 
cession by the epithet sádhvi (chaste) on the authority of Brihaspati.8 


Besides the above evidence, of the distinct exclusion of the wives 
of collaterals, another piece of evidence is that in classifying the 
gotrajas according to Yájüavalkya II., 185, Vijfidnesvara divides them 
into three distinct classes! :— 


I. Pitámahf, 
IL  Sapindáh. 
III. Samánodakáb. 
80 ‘He here brings in the Prapitámahí, and Visvesvara follows him, and 
brings in the four other lineal ancestors, indicated evidently by the 


1 See the list at page 361. T 

* Preface, verse 22:— हेमाद्रिकल्पद्ठमसापराकेस्मृत्पर्थसारस्मातिचन्द्रिका च || मिताक्षरादीनव- 
लोक्य यत्नानिबध्यते संग्रहतो निबन्धः || MS * See above p. 361 

* See above pp. 361,362. Samacharan Sircar’s Vyavasthá Chindrika vol: I (Sans- 
krit) p: 56, lines 7 and 8, and page 

5 आत्मा वे पुत्रनामासीत्‌ || Manu Smriti Commentary, 1. 154, p. 2. . 

अथो अधो वा एष आत्मन:। यत्पत्नी ॥ Taittirfya Brámans, 3rd Kanda, 3rd prapáthaha 

6th Anuváka, (Col. Ed. 3rd vol. p. 59) 

40 ९ The verse runs thus :--सदूज्ञी सवृद्ीनोढा साध्वी ITT रता। कृताकृता वा पुत्रस्य पितुभेनहः 
री g ur ti Translation :—That [daughter] is taker of the wealth of her sonless father who 
is [of an] equal [caste], and who has been married by one eqnal [in caste], whether 
she be appointed or not appointed. 

7 See page 360 above, where the passage is translated. 
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analogy of the Pitémahi. For he does not include her among those ; 
whom he classes as Sapindas, and who, if the word Sapiada be more 

literally taken, is, as a fact, a sapinda iu a sense entirely different from | 
what the wives of the collaterals are. 

The next step is to see whether Vijüáneávara in interpreting Yáj- 
fiavalkya holds the Vedas, Apastamba, Baudh4yana, and other anthori- 
ties binding. On this point thore is ample evidence, aud in the affrmative. 
Yájiavalkya himself names (ch. i, 4) Apastamba among 20 Smriti 
lawmakers, and Baudháyana is also expressly included by Vijfánesvara . 
as an authority. Yájnavalkya also expressly mentions the Vedas, (which 10 
like all Aryan law-makers he was bound to do,) the Puránas, &c., in 
verse 3, and in verses 4 and: names 20 out of the Smriti-makers. 
Vijfiane$vara takes this enumeration as illustrative, not exhaustive. Thus 

` in his comments on the above verses (4 and 5) he says:— Wd परिसहूख्या 
कितु प्रदर्शनायेमैतव्‌ | अतो बौधायनादेरांपे धरमज्यास्त्रप्रणेवृत्वमविरुद्धमू | एतेषां प्रत्येकं प्रामाण्ये ऽपि. 
साकाझ्ोणामाकाश्क्षापरिधूरणमन्यतः कियते | विरोधे तु विकल्पः ! 

Translation :—This enumeration is not exhaustive but illustrative. Therefore [the . 
eharacter] of Baudháyana and the like as writers of dharmasdstra is indisputable 
Although each of these [writers] is.an autbority, yet wherever a deficiency is observed 
[in one writer], it is supplied from other [writers]. Where there is contradiction [be- 20 
tween two texts, 0001] optionally [prevail] 


Again, the authority of Sruti as against Smriti texts is admitted 
throughont Aryan law, except where that has been modified by usage. 
Vijiidnegvara in his comments on Yájfiavalkya I. 7, clearly lays this 
down. (See Mit. chap. i. 1. 2 p. 1.) He also quotes Manu, chap. ii. 
v. 10 as anthority. A reference to Manu chap. ii. vv. 7—11, shows 
that any commentator, interpreting the law in a manner.so as to ques- 
tion the anthority of the Vedas, was considered an atheist like a 
Chárváka. Manu, IL, 12, is essentially the same in itssignification as 
Yájnavelkya, I., 7.! So that Vijiiánesvara in expounding the Dharma and 80 
in placing the Sruti, the Smriti, and other sources of the Dharma, in the 
order in which they were to be held binding, clearly indicates his own 
rules of interpretation. He must therefore be taken to'hafe held both the 
Éruti and Smriti binding. Such being the case, the next question which 
fairly arises is—snpposing there are two interpretations of Vijiénesvara 
possible—one in consonance withthe Sruti and with Apastamba and Bau- 
dháyana and their commentators, and another opposed to them, which 
shonld be accepted. The answer according to the Dharmasástra rnles— 


* ] place the two verses side by side:— 
Manu II. 12. : Yájüavalkya I. 7. A0. 
` बेदः स्माते: सदाचार: स्वस्य च प्रियमात्मनः || A: CYA: सदाचारः स्वस्य च प्रियमात्मन: ॥ 
शतचवार्वधं TE: साकाडर्मस्य छक्षणम॥| १२॥ |. सम्यक्‌ संकल्पजः कामो धर्मभूलमिद्‌ स्मृतम्‌॥ | 
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if I might not also say according to all systems of reasoning—must be 
in favor of the former. And this conclusion is also strengthened by 
the circumstance that Vijiiénesvara’s own expositors, with the exception 
of Bálambhatta, have also understood him in the first sense, and not in 
the second. 

Messrs. West and Bühler's Digest lays down the following rule, and 
refers to the examples from which the deduction is made. 


(14) Gotraja Sapindas.—On failure of the paternal grandmother, the Gotraja - 
Sapindas, i.e. all the males of the deceased’s family (gotra), related to him within six 


10 degrees, downwards and upwards, together with their respective wives, are entitled to 


inherit the estate of a separate householder. It would seem that the Gotraja Sapindas 

inherit accordiug to the nearness of their line to the deceased, i.e. that the fourth, fifth, 

and sixth descendants in the deceased’s own line (Sámtána) should be placed first, next . 
the father's line, viz., the deceased's brother’s secoud, third, fourth, fifth, and sixth 

descendants, next the grandfather and bis descendants to the sixth degree, aud so on. 

In Guzerat the sister is placed at the head of the Gotraja Sapindas.* 


Eaamples. 
“Digest, chapter ii. dec. 14, I. (pp. 149—174) 
The cases? from which the deductions are drawn may be roughly 


20 classed as follows 


No. of 

cases. 
I. Full sisters ————— 7 
JI. Half sister ...... FPP 1 
III. Paternal uncle......... eee eee ess 2 
IV. Father's brother's son tae —— 10 
V. Paternal grandfather's brother's son .. — 2 
VI. Brother's grandson ............... O ४४४४४ ००४४ 2 
VII. Paternal uncle's grandson ... ————— 1 
VIII. Datighter-in-law ............... Pete ses शका psn 1 
IX. Brother’s wife ............ ——— ०६४०५०४ caveat ces 3 


X. Paternal uncle's widow......... eee 3 
XI. Paternal uncle's son's wife ....... Sud uin tru 
XII. Widow of a gentile within the fourth degree ........................ È 
Total... 34 


1 Hindu Law: Inheritance: Introduction p. lii (1st ed.) 

* The following epitome of the several cases will explain how far they bear on the 
succession of the wives of Gotraja Sapindas :— 

Full sister : 7 cases :— 

40 (1) (A) Full sister v. (B) Brother's widow. [Surat case.] (A) succeeds under the 
Mayükha texts quoted. - 

.  (Qy-. (A) Sister's daughter's son v. (B) Sister and sister's-daughter, the latter being 
mother of that son : (B) succeeds. [Ahmedabad case.] Theanswerisunmeaning. The 
son could only derive his right through his own mother, and this ia not a question of 
male and female sapindas 
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Out of the 84 cases, 9 are directly connected with the present question. 


{3). (A) Daughter v. (B) Daughter’s son. [Surat case.] [This should have heen - 
placed in ch. ii. sec. 7 to which it belongs, hecause there is no competition hetweeu 
Gotraja sapindas, and the Mit&kshara authority? quoted does not apply to this section 
at all.] 

(4). (A) Sister v. (B) The son of the same sister. [Ahmedabad case.] (A) sncceeds. 
The Sástri's answer has nothing to do with the question. According to. the Maytikha 
the sister comes in as a Gofraja ; but the sister's son can only come in, if at all, as a . 
Bandhu under the Mitákshará 

(5). (A) Sister v. (B) The son of the same sister. [Ahmednagar ense.] (A) sncceeds. 10 
So many passages are indicated that evidently the Sástri has not even understood the 
question, see alsó remarks on the preceding case No. 4 

(6\. (A) Sister v. (B) Her own two sons. Asin No. 5, “ No authority quoted.". . 
See thy remarks on the two preceding cases Nos. 4 and 5. [Ahmednagar case.] . 

(7). (A) Widowed mother who had remarried v. (D) The sister of the deceased. (B) 
suece ge “ Authority not quoted." This is the remark of the learned editors. But I 
wouldadd that the question contains no proper statement of facts, and the answers 
give no reasons. [Sholapur case.] 

I. A. 2. Half-sisters: one case. [District not stated.] 

(A) Step-sister v. (B) Step-mother. (A) succeeds. Nirnayasindhu is quoted, hut 20 
does not support the answer in favor of the sister. r 


I. A. 3:—The paternal uncle : 2 cases. 

(1). (A) The paternal uncle v. (B) His own wife. (B) held not entitled to a certifi- 
cate. -[Poona case.] The question is wrong, and so is the answer. Whether a certificate 
to administer to a nephew's estate may he granted.to the aunt in the ahsence of her 
husband in a foreign country, is here a matter of discretion. There is no competition . 
of interests. The status of the family is not stated ; and the authorities are vague. _ 

(2. (A) The paternal uncle v. (B) The pdt wife of the deceased’s father. [Dharwar 
ense.] “ Authority not stated." The answer that (A) is heir and the pát wife only 
entitled to maintenance shows that the latter, although a gotraja, was not considered an 80 
heir. 

I. A. 4:—Father's brother's son: ten cases. [Ahmednagar casé 

(1). (A) A separated cousin v. (B) An illegitimate son, the deceused-being a — 
Brahman [An Abimednagar case] (A) -succeeds. There is no competition here 
‘between male and female, nor between two heirs. ‘ One is an heir and the other only . 
entitled to maintenance 7 

(2). (A) Futher's brother's son v. (B).Sister’s son. The deceased was a 86078. [A 
Tannah case.) (B) succeeds, according to the Sastri’s answer. But the learned 
authors of the Digest add a note that “ the father’s brother's son inherits, &ince he is a 
Gotraja Sapinda, while the sister son is only a Sapinda:’’ so there is no competition 40 
hetween Gotraja Sapindas 

(3). (A) Two separated cousins v. (B) Widow of a separtaed cousin. [A Dharwar 
case.] (A) succeeds. The Sastri’s answer shows that the cousin's widow was held not 
to he entitled to inherit as a gofrejà sapitida, unless she had a son. . (This case therefore 
is adverse to the proposition advanced.] : t 

(4). (A) Cousins v. (B) Sons of maternal uncles. [A Broach case.) (B)are gotrajas 
and succeed, while (B) their opponents are Bandhus; so that there is po competition 
between gotrajas, or hetween male and female gotraja sapindas. 


3 Mit.ch. ii., 1. 59, p. 2.--मातुडेहितरः ari Il 
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There seems however to be no conipetition between males and females. 

, (5). (A) Cousin v. (B) Second cousin’s son. [A Sholapur case.] The answer is both 
(A)and(B) succeed. This has been rightly condemned, for the cousin (see table at p. 378) 
is a nearer sapinda, while his opponent helongs to the class of remoter sapindas- 

(6). (A) Two separated cousins v. (B) A sister’s daughter and (C) A separated 

` cousin’s son. [A Surat case.] Here the sister's daughter is held not to he an heir, and 
rightly so : for the rest, see my remarks on the preceding case (5). 

(7). (A) Cousins v. (B) Cousin's sons. [A Khandesh case.] (A) succeed. The ques- 

tion onght to have stated whether the family was joint or divided ; for the answer will 
10 he wrong in the case of an undivided family. But this as well as Nos. 5 and 6 are 
not illustrations of male.v. female sapindas. 

(8). (A) 4 separated cousin v. (B) Daughter’s daughter and (C) Som? second 
cousins. [A Tannah case]. (A) succeeds. Daughter’s daughter is not an heir to a 
deceased male; hut the question is inaccurate in not stating whether the second 
cousins were separated or joint. If they were joint, then the answer is incorrect ; for 
they would exclude the separated cousin though nearer. 

(9). (A) Four cousins v. (B) Sister’s son,(C) Two widowed sisters-in-law and (D) 
Three father's cousins. [An Ahmedabad case.] (A) succeed 

The Sastri’s reply is valuable, ns showing the distinction hetween the two classes of 

20 female sapindas — Mukhya (principal) and gauna (secondary). He rejects sisters-in-law 
as not being a Mukhyd Sapinda, and therefore not an heir. The Digest-writers condemn 
the opinion in respect to the gift to the sister's son, and cite authorities. Those very 
authorities show that the Sastri’s reply would he rightif the cousins were joint with 
the deceased. The question does not state their status 

The English translation (p. 163, Ist ed.) is imperfect: see the Maráthi work, p. 
145, from which the English version must have been made. As to the remark of the 
learned authors of the Digest at page 165, the fault is due to the loose translation, rather 
than to the answer which, when closely translated, runs thus: “to the sisters-in-law, the 
mukhya (principal) sapinda relationship does not come, hut the gauna (secondary) sapinda 

: 80 relationship comes : therefore the sisters-in-law are not heirs.” See Mr. Justice West’ 
remarks at page 442 of Indian L. R. Bomhay series vol. IL, which are hased on the 
inaccurate English translation 

(10). (A) 4 cousin v. (B) A manager for the deceased adopted son, appointed hy his 
uncle's widow deceased. [A Poona casc.] 

This is not a case of succession. A Dharmádaya gift by a widow is confirmed 

I. A. 5 :—Paternal grandfather's hrother's son: two eases. 

(1). ; (A) Granduncle’s son. v. (B) Full sister's daughter. [A Surat case.] (A) snc- 
ceeds. A sister's daughter is no heir at all ; and here there is no competition hetween 

. rival Gotrajas. 

40 (2) (A) Granduncle’s son v. (B) Son of father’s sister. [A Broach case ] The 

latter is a Bandhu and the former is a gotraja sapinda; so there can he no dispute 

_ about priority, and there are no rival Sapindas . 

I. B. a. 1. Brother's grandson : two cases. 

(1) (A) Son of first cousin v. (B) Sons of first cousins. [A Dharwar case.] The ques- 
tion is indefinite ; for it contains no materials for a distinction, all the claimants heing 
of equal affinity. , The Sastri has rightly given a hypothetical answer dependent on 
the nnited or divided status of the parties. 

Again, this case ought to have no place under the present heading of ‘ hrother's 
grandson. It has heen omitted in the Maráthi editinn, see p. 149. 

50 (2) (A) 4 brother’s grandson v. (B) A daughter's grandson. [An Ahmednagar case.} 

(A) succeeds. A daughter's grandson is no heir to a male; there is no competition of 
heirs here. ` à : 


` 
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The status of the parties is not described. Besides the cases meri: 
tioned by Mr. Mayne (p. 451 note b) there are others in which the 


I. B. a. 2.—Paternal uncle's grandson: one case. 

(1) (A) Paternal uncle's grandson v. [B] A sister [the opponent appears to be a sister 
from the reply, but it is not stated in the question]. [A Dharwar case.] (A) succeeds. 

This reply shows that the Sastri did not consider tbe sister as a Sapinda ; for if he 
had, then indisputably the sister would have excluded the first cousin’s son as being 
nearer according to some writers. 

I. B. b. 1. Danghter-in-law 

(1). (A) Daughter-in-law v. None. [A Surat case.] 10 

The question distinctly states that there is no male relation of the deceased 

The reply in the English and Maráthi versions does not correspond (see I. W. & B. 
p. 169 1st Ed. and the Maráthi version p. 151) 

The second authority quoted by tbe Sastri shows that he based the succession on 
the capacity to offer Pindas, and thst because the list of persons entitled to perform a 
Sraddha contains the daughter-in-law, she is an heir. For this Presideney, the ४88801 
may perhaps be pronounced to have been on the wrong track z 

In their 2nd edition the Digest-writers add in remark 3 (p. 196) the case of Baee 
Jethn v. Haribhai, S. A. No. 304 of 1871, Bom. H. C. P. J. F. for 1872, decided on 
8th March 1872. That case however is one of the daughter-in-law of a Watandér as 20 
against a distant cousin born in a branch of the family which had no connection with 
the watan. A Watan being bundened with service to the Stnte, succession to it is jeal- 
ously wntched by the State, and confined to the particular branch wherein the Watan 
has continued through generations. It was held by the learned judges in the 
above case that females were not ineligible for succession ton Watan (see Act XI. of 
1843, sec. 13); and that it was always confined to that branch alone. As there was 
none in that branch who could exclude her, that finding was enough for the pur- 
poses of that case; so that the observations of the learned judges in regard to the 
order of succession among the claimants seem to be an obiter dictum. ; 

I. B. b. 2.—Brother’s wife; three enses. . a . 80 

(D. (A) Sister-in-law v. (B) Sister’s son. [A Tannah case]. (A) succeeds. The 
report is. very brief. This is notn case of competition between two gofrajas. The 
status of the family is not stated. 

(2). (A) Separated sister-in-law v. (B) Seperated male cousin. [A Khandesh case ] 
(A) succeeds. 

The question is vague. he Digest-writers in Remark 2 say that if the male cousin 
be the brother’s son, then the Sastri’s reply iserroneous. This is confirmed by them 
by adding another paragraph in their 2nd edition (see p. 197). This remark has heen 
omitted in the trnnslation (see p.152) and the translator renders ‘ male cousin’ by चुलतभाऊ 
(paternal uncle's son) so as to exclude the brother's son. If the remark of the Digest- 40: 
writers is based on a reference to the original ense in. which this Vyavasthá was obtain- 
ed, then. the Sástri's notions in regard to Manu IX. 187 seem to be unwound, for he 
would apply that text even in reference to persons mentioned in the Yájüávalkya's 
test ch. ii. 135, whose order Vijfiinegvara will not allow to be interfered with. 

(3). (A) Sister-in-law v. (B) Distant member of the family four or five times removed 
[å Surat case.] (A) succeeds 

The Sástri seems to have been influenced by the circumstance of the family having 
been joint, and the distant male being separate. If that~should be so, I am not sure 
that he may not be right. The authority he cites is १६]. II. 135, which would appear 
not to be applicable to the case. ` हे 

I B, 5. 3.—Paternal uncle's widow: three cases 

(1). Aunt v. Sister. [A Ratnágiri case. ] 
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doctrine opposed to that in the digest seems to have been held.! 
Again, it seems that two kinds of texts have been held to be applicable 
to the same property at different times: sometimes as if the property 
were undivided, and again as if it were divided.? This seems to 
have partly affected the opinions of the Sástris above noted upon 


The learned editors observe? in reference to the S4stri’s opinions 
Eenerally :— It is however sometimes impossible to bring the authori- . 
ties which they quote into harmony with their answers.” Mr. Mayne 
quoting the above remark adds:—*'*Tt may be added that itis equally 

10 difficult to bring their answers into harmony with each other, I have 
given up in despair the attempt to reconcile the fictions and rnlings 
from Bombay, already cited in this paragraph, with those which will be 
found below."* Itisa pity that all the Sástri's- opinions were not 
published in original ; and those published have been partly published, 
passages considered irrelevant by the editors being left out.5 . The 


The statement in the reply about the rule of the Mayükha is incorrect (see above 
Part II. p. 81,1. 25). The bearing of the anthorities is not clear. The question is 
silent hoth in respeetto the status of the family aud as to how the dumb son came. 
to succeed. 

20 (2). (A) Paternal uncles widow v. (B) Maternal uncle. [An Ahmednagar case.) 
(A) succeeds. No authority is quoted. The question ought to have stated whether the 
claimants were joint or divided with the deceased. "There is no competition between 
two classes of sapindas. 

(3). (A) Paternal uncle's widow v. (B) Father's second cousin. [A Tannah case.] (A) 
succeeds. It is not stated in the question whether the family was joint or divided 
Tbe reply does not state whether the paternal: uncle was at the time of his death joint 
or divided with the deceased 

1. B. b. 4 Paternal nncle's son's wife : one case. 

(1). (A) The cousin’s wife v. Daughter-in-law. 

80 The reply is uusatisfactory. The cousin's wife and the daughter-in-law being on a 
level in the Hindu scheme of succession, if inheritance was to be permitted to female 
gotrajus, the daughter-in-law must be nearer than the cousin's widow. There is here no 
competition with a male. 

1. B. b. 5. The widow of a gentile within the fourth degree : one case. 

(A) The widow of the distant cousin v. Nobody. [Surat case.] 

‘The question is indefinite and the answer vague. The status of the family is not 
stated 

1 Pranshanker and another v. Prankuvar (1 Borrodaile 427); W.& B p. 159 
ist Ed. p. 3; Id. p. 163, lst Ed. p. 9 

40 * Manbaee v. Krishnee Baee, 2 Borr. p. 127; Jethee and others v. Sheor Baee, 
2 Borr. 588; Roopchund v. Phoolchund, 2 Borr. 616; Bai Amrit v. Bai Manik, 
12 Bombay H. C, R. p. 79 

3 W, and B., lst Ed. p. 148. 

* :Mayne's Hindu Law and Usage, p. 451, and note (b). 

* W, and B. Preface, pp. x—xii. 
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authofities marked by an asterisk have been added by the Editors. 


The observations of the Privy Council have evidently not been 
properly attended to by those who set the questions and those who 
answered them.? Seeing that the English translations are not 
always quite accurate,’ the publication of the original would have been 
desirable. 


Sir T. Strange, after discussing the question of the widow’s right to 
succeed, comes to the conclusion that, subject to the condition of zu 
chastity, her right is admitted.* But after stating that the daughter is 
admitted to-succession by an express text, he notes’—“the general 10 ^ 
principle being that the sex is incompetent to inherit." 


Mr. W. H. Macnaughten also notes the gotraja heirs as given in 
my table up to No. 30 ; and then says: “In default of all these, the 
Sapindas in the same order as far as the seventh in degree, which 
includes only one grade higher in the order of ascent than the“ heirs . 
above enumerated. In default of Sapindas, the Samanodakas succeed; ` 
and these include the above enumerated heirs in the same order as far. 
as the fourteenth in degree.’’® p Su 


So far in regard to the female Gotraja Sapiudas who inherit, and - 
also about the exclusion of the rest. , 20 "a 


Next I will state, as I promised to do before,’ the order in which the `) 
male Gotraja Sapindas inherit; for their number has been already 
mentioned. The annexed table contains all the Gotraja Sapindas en- 
titled to inherit; and the numbers indicate the order in which they 
inherit relatively amongst themselves, 1 (son), 2 (grandson), 3 (great 
grandson), are put in to complete the table. It is only in their absence- 


? Preface, p. xii 
* Myna Bayee v. Ootaram, 8 Moore's E. I. Appeals, p. 422 :— 
' * Every such reference in a suit, where it. may hind a right, should embrace all 
important facts proved or admitted in the cause, which may affect the conclusion, 30 
and it is the duty of the court itself so to frame the questions that they may elicit an 
opinion upon the very facts on'which the legal title depends. Ifthe facts he not 
ascertained, hnt stated, and disputed, then the questions should embrace either view 
of the facts. When the opinion given is apparently irreconcilable -with the opinions 
of proved text-writers, those who give the opinion should he asked farther to explain 
that which appears primá facie thus irreconcilable, so that they may show on what 
they ground an apparent exception from the general law, whether on general custom, 
modifying texts, on local usage, family customs, or other exceptionahle matter.’ 
* Compare pp. 163 (Q. 9), 238 (Q. 4), 289 (Q.) and 941, with the Marátlif 
Vyavasthas at pp. 145, 213, 214 and 215. (See preface to the Maráthí Digest, p. 5.) 40 
* 1 Sir T. Strange's H. L. p. 136 
s 146 : see vol. IL, pp. 239, 243. 
ol. I., p. 33 : Calcutta, 1829. . 
* Page 357. ` , ^ 
v2 ` ee rm 
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that this table can come into nse. 5 (danghter) and 6 (daughter's son) 
are inserted in order that no heir taking under an obstructed snccession 


may be left out: But 5 and 6 are not Gotraja Sapindas. 
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The figures enclosed in squares indicate the female Gotraja Sapindas 
all the unenclosed figures represent males. 8, 12, 16, 20, 24, and 28 
are the deceased’s ascendants. 9, 18, 17, 21, 25, and 29 are the sons 
of these ascendants respectively. The perpendicular columns denote 
collateral lines of male Sapindas for six degrees descending from each 
ascendant 

An inspection of the table will show that when the seven female 
sagotra sapindas and+the—two heirs ont of the gotra, viz., the daughter 
‘and the daughter's son, are excluded, there remain 48 male gotraja 
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sapindas. Of these, the order of heirs up to No. 10 has heen fixed by ` 
Y4jfiavalkya (ch. ii. v. 132), from No. 11 up to No. 18 hy Vijfiánes- 
vara (see ahove p. 360) and from No. 19 up to No. 80 hy Viévesvara 
in the Suhodhiní (see ahove p. 361), and I have supplied the remaining 
numbers according to the authorities 

Thus the male sapindas inheriting as such are divided into two 
groups, the first consists of five grades,! each grade containing three 
persons; the se.ond consists of seven grades, the first containing 
three persons, and the remaining six of four persons each.? Members 
from the first group inherit before those in the second. The order 10 
throughout is indicated hy the numhers 

Those in the first group (Nos. 12 to 30 in the table) are 
stated hy Vijiifnesvara and his commentator Visvegvara in the 
Suhodhiní. I supply the order of the rest in the following manner. 
In stating the heirs after the hrother's sons, Vijfignesvara describes 
the Gotrajáh to he pitámaht, Sapindáh and samánodokáh.* There are 
thus three classes; of these classes the second is that of sapinddh. In 
the same passage, after enumerating the sapindas as far as Nos. 16, 17, 
and 18, (see tahle page 378, and the passage at p. 360) he says evamá- 
saptamát, &c. (in this manner up to the seventh [sapinda], the taking 20 
of wealth hy sagotra sapindas should he known) 

After stating how the gotraja sapindas are succeeded hy the Samd. 
nodakas,, Vijfidnesvara quotes* the following -verse from Brihan- 
Manu :— 

सापिण्डता तु TT सप्तमे विनिवतेते ॥ 

समानोदकभावस्तु निवर्तेताचतुर्देशात्‌ ¦` 
Here also it is clear that sapinda-ship ceases (lit. returns) at the 
seventh purusha (person) : Samdnodoka-ship at the fourteenth. It is 
clear, therefore, that all the males up to the seventh degree as given 
in the table are heirs; and Vijiénesvara’s enumeration up to No. 18 30 
fixes the order as far as No. 18, and leaves the order of the remaining 
sapinda heirs to he supplied. Visvesvara carries it up to No. 30,5 and 
those that are declared to he heirs hy the text dsaptamét must be 
classified as ahove according to Manu chap. ix. v. 187, which is adopted 
hy Vijfidnesvara.’ 


2 The nearer sapindas. 3 The remoter sapi?das. 

® See above p. 360. 

* Mit. ch. ii. leat 60 p. 2 lines 12 and 13 See my observations on tbe corres- 
ponding verse from Manu ch. v. verse 60 at page 82 Part II. note 1 

* See page 361 * See page 860. 

* Mit. ch. ii. leaf 59 p. 2 lines 11 to 13, and l. 60 p. 11. 3; see also Ápastamba 
quoted by Vijfiáneávara at 1, 60 p. 21. 2. See the same Sütra of (2, 6, 14, 2), in the 
edition of Ápastamba by Dr. Bühler, vol. I. p. 72, and vol. II. p. 78. 
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In regard to the two groups above mentioned by me, there is a differ- 
ence of opinion. Mr. Harrington, judge of the late Sadr Court of Cal- 
cutta,’ considers that the line of the [Sapinda] heirs is to be continued 
down to the seventh descendant, from the propositus and from each 
ascendant, so that the deceased owner’s own descendants come first 
next the father and his descendants, next the paternal grandfather and 
his descendants, and so on. This conclusion is opposed to both 
Vijfánesvara and Visvegvara, and is not borne out by the arguments 
adduced. In reference to the arguments I may say that there is some 

10 confusion in the report in regard to the Mitákshará and the Dáyabhága 
or Gauda authorities ; and no references are given to the texts cited ; but 
so far as I can follow those arguments after perusing the entire Dáya-. 
bhága chapters alluded to, they amount tofour ; three based on different 
interpretations of the word putra (son) and its equivalents, and the. 
fourth on the interpretation of the word saniána (issue). First of all 
Mr. Harrington holds that a strict interpretation of the word putre would 
exclude the grandson, or the great grandson, from succeeding after the 
son. Mr. Harrington’s references to Colebrooke’s translation of the 
Mitákshará show that all Yájtiavalkya that was then translated and was 

20 available to him for reference were the 35 verses (114 to 149) of chap 
ii.. In these, the word * son’ occurs in the form of suta, putra, tanaya, 

in fourteen verses. These three terms are equivalents of atmaja’ 
(son), literally one born from one’s self. The word Putra (son) in 
verse 136 alone is construed as son’s son and son’s grandson as well as 
‘Son, in consequence of the authority of various texts and comments. 
Thus Bélambhatta:—sryqy पुत्रग्रहणं पौत्र [प्रपत्र ]योरुपलक्षणसू. Translation :— 
Here the use of the word Putra [is to be taken as] upalakshana 
(illustration of) pautra (son's son), and prapaatra (son's grandson). 

Mitra Misra: [while on the subject of the wife's right to inherit, 

80 and in reference to the same verse] says :? 


अपृत्रपदं पत्नीत्यादिषु श्रूयमार्ण पीत्रम्रपौत्राभावोपलक्षणम्‌ |) 


Translation :—The word aputra which is met with in [texts begin- 
ning with] patni,’ &c. is illustrative of [one without] the son’s son, 
and the son’s son’s son. 


Jimütaváhana also, while discussing the widow's right of succession, 


2 Moore, Indian Appeals, vol. II. p. 132 ( Rutcheputiy Dutt Jha and others v. Rajen-. 
der Narain Rae and another), see pp. 149—160 


3 Yéj: ch. ii. v. 136 

3 The word suta ocenrs in vv. 114, 117, 122, 198, 129, 132, 134, 135; putra in vv 
40 121, 127, 130, 136 or 142, and tanaya in v. 133 

* Amarakoéa, IL, 6, 29, Bombay Ed., p. 137 

* Amarakofa, II. 6, 27. Bombay Ed P 137 

* Víramitrodaya leaf 198, p. 2 lire 7. 

1 Yáj. ch. ii. vv. 135, 136 are referred to. 
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quotes Manu, Vishnu, Hárita, Yajfiavalkya (I. 78), Sankha, Likhita, 
and concludes! 
अत एव पुत्रपदं प्रवौत्रपयेन्तानामेव-” 

Translation :— Hence the term putra [stands for descendants] up to . 
the son’s son’s son 

Kamalákara in his Vivádatándva quoting Yáj. ch. ii. v. 196 says :— 

अत्रेदं तत्त्वं ब्रध्नस्याप्नोति विष्टपमिति शाङ्कुलिखितवसिष्ठपेठी नसिवचने त्रयाणामुदकं काय त्रिषु 
पिण्डः प्रवर्तते इतिं मनूकतेलोंकानन्त्यं दिवः ute: पृत्रपौत्रप्रवौश्रकैरिति याज्ञवत्क्योक्तेशव पुत्रादीनां 


त्रयाणां gearan यः यस्तवसंसृष्टिविभक्तो युख्यपुत्रयीतरप्रपी- 
त्रगौणपुत्रहीनो मुतस्तस्य सवैस्थावरादिधनं ब्राह्मादिविवाहोढा* संयता पत्नी 0101 01070 10 
गृह्णीयात्‌ | 


Translation :—Here the truth is that inasmuch as three [descendants] 
commencing with the son are principal [heirs], in accordance with. | 
the text of Sankha, Likhita, Vasishtha, and Paithinasi [ending in] 

* attains the world of the sun,’? with the text of Manu, viz., ‘ water should- 
be offered to three [ancestors] and [so] is the Pinda offered to three 
[ancestors], and with the text of Yéjfiavalk ya, ‘the attainment of worlds, 
eternity, and of heaverris through sons, son's sons, and son's son's son 
[respectively],' it is on failure of them that. . . . in the caseof one. 
who being divided and not reunited dies without leaving the prin- 20 
cipal [ż.e. the legitimate] son, son's son, or son's son's son, and the 
secondary sons, the whole wealth including. immoveables belongs io 
the widow, who was married according to the Bráhma, or a like form, 
and is chaste. 

The Dharñaśástra rules of criticism require that to each word should 
be assigned its plain meaning, unless the context or some authority is 
clearly cpposed to such an interpretation. Again, Mr. Harrington gives 
no authority for so vague a use of the word putra as will include seven 
descendants. Such: an interpretation is unwarranted by Sanskrit 
idiom and grammar, and is opposed to the express authorities above 80 : 
quoted. 

Secondly :—Mr. Harrington (p. 157) rests his conclusion on the 
following words of the Mitéksharé :— The same holds good in respect 
to their sons and other [descendants] ;5 and also on the commentaries 
of Visve$vara and Bálambhatta there. Now with reference to the de- 
monstrative pronoun ‘their’ in the above extract, it is clear from the 
context that it refers to all those who have been mentioned in that 
paragraph of Mr. Colebrooke’s translation which explains the meaning 


t See Dáyabliága with Sri Krishna Tark&lank4ra’s comments; Calcutta, 1829, p. 251, 
lines 2 and 3. The original texts are given in extenso, but I do not quote them here, 40 
as it will unnecessarily take mach space : they are at pp. 248 to 251 

` $. See Manu ch. ix. v. 137 


3 See Coleb. Mit. ch. i. sec. 1 para. 3 Stokes’ edition p. 365 lines 11, 12. 
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of the two phrases—namely, the obstructed and the unobstructed succes- 
sion. That it does so refer also appears from Bélambhatta, who says :— 
aerate पुत्रपौत्रपितृन्यादियुत्रादिष्वपीत्यर्थः 

Translation :—Thew sons, &c. The meaning is ‘in the case of the sons 
and the like of the son, grandson, the paternal uncle, &c.' The trans- 
lation of this line given by Mr. Colebrooke (para. 4 of note 8 on p. 365 
Stokes' Ed.) has been evidently misunderstood by Mr. Harrington. 
As regards the support drawn from Vigvesvara’s comment I must 
say that his language as translated by Mr. Colebrooke on p. 365 note 8 > 


10 Stokes’ edition is somewhat vague and inaccurate. Indeed the original 


passage in the Subodhiní itself seems to be confused by the term 
भत्र तच्छब्देन पृत्रपीत्रयोः पुत्रादयः Yard. Translation :—Here by the word tat 
sons and grandsons [being understood, their] sons, &c., are to be taken 
This passage is faulty. The son can have no descendant except through 
his own son. It appears to me, therefore, that there is a misreading 
herein the manuscript now available, and this can only becleared up by 
& careful comparison of different families of MSS 
Thirdly, Mr. Harrington's argument is (p. 157): “ The same construc- ` 

tion must, I think, be put on the words ‘sons’ and ‘ issue’ (putra and 


20 sánava)' in the fourth and fifth paragraphs of the fifth section and second 


chapter of the Mitakshara, and this interpretation is indeed indicated 
by expressions on the same paragraphs, viz., ‘on failure of the father’s 
descendants’ (santána) and ‘ on that of the paternal grandfather’s liue 


(santána)." The fifth paragraph of ch. iit sec. v. as above referred to 


runs thus :—‘ On failure of the paternal grandfather’s line, the paternal 
great grandmother, the great grandfather, his sons and their issue . 
inherit."? 8६08 means son, and not issue. Mr. Harrington was 
evidently not aware to what absurd lengths the word santana would lead 
if strictly interpreted; but apart from that objection, ifthe word 


.80 putrah (sons) is to be understood as standing for any male descendant, 


then Vijüáneávara is guilty of tautology in using an alleged synonymous 
expression sinavah immediately after putrah in the same passage. But 


` this interpretation is not correct.* 


Fourthly and lastly, Mr. Harrington thinks that the use of the word 


` saniána shows that descendants in general were indicated. This is not 


correct, On this point there is no ambiguity left. For Visvesvara in the 
Subodhiníin explaining the phrase पिवृसन्तानाभावे (Translation :— “ On - 
failure of the father's issue") says:— पितृसन्तानी भ्मातृसुतपयैन्तः (Transla- 


2 Jt should have been either sins or sunuvah. 
* See Stokes’ edition p. 447. 

*" Amarakofa, II., 6, 27, Bombay Ed. p. 137. 
* Mit. leaf 60 p. 21. 11 :—तव्पृत्रास्तत्सूनवश्ोति, 
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tion:—The line of the father [must be understood] to be [orto end] up 
to [or with] the brother's sons.) 

Mr. Colebrocke translates Santdna first into “ descendants," (para. 
4, line 1, Stokes’ H. L. B. p. 446,) and again at p. 47 (para. 5, line 1) 
into “line.” This is not correct, and often misleads. It should be either 
uniformly translated or simply transliterated 

Mr. Harrington’s theory therefore is not supported by any authority, 
and his inferences, based on the words putra, sünw and santana, are 
etymologically incorrect; and are opposed to the interpretation of 
Visvesvara, and to the text of Kátyáyana as received by digest-writers. 10 

Again, on the same point Messrs. West and Bühler in their “ Digest 
of the Hindu Law of Inheritance and Partition," observe :— 

“ The principle suggested by Mr. Harrington, namely, to continue each line of heirs 
down to tbe seventh person, and tbus to allow, firstthe brother's descendants to inherit, 
next the paternal uncle's descendants, and so on, can easily be carried out in the case of 
the paternal uncle's line and those descended from the sons of remoter ancestors. But 
it is impossible to allow the brother's grandsons, great-grandsons, and remoter descen- 
dants to inherit before the paternal grandmother, since the right of the latter to sugceed 
immediately after the brothers'sons is clearly settled, not only in the Mitákshará, but 
in all the law books of the Benares Schools and in the Mayükhsa. Besides, under this 20 
arrangement, the remoter descendants of the deceased bimself, as great- great-grandsons 
who possibly might be in existence at the great-great-grandfather’s death, would be 
lost sight of altogether. In order to provide for the rights of these persons who 
undeniably have a right to inherit, they might either be considered as coheirs with the 
descendants of the paternal uncle, who are equally distant from the deceased, or placed 
after the paternal grandmother, and before the paternal grandfather, viz., १, paternal 
grandmother ; 2, deceased’s great-great-grandsons, or remoter descendants to No. 7 
if living: 3, hrother’s grandsons, brother’s great-grandsons, brother’s great-great- 
grandsons and their sons; 4, paternal grandfather. The second arrangement seems to 
he the more satisfactory, as it follows the principle indicated by the Mitákshará, that 30 
the succession is to go to the direct and the several collateral lines, after providing for 
the grandmother conformably to Manu’s text in her favour, in the order in which they 
branch from the common stem.’’—(First edition p. 143; second edition p. 176). 

Here two things appear to be assumed by the learned editors :— 

1. That the Pitémahi’s (grandmother's) position in the order of 
succession is settled, while that of the Pitámaha (grandfather), his 
sons and his grandsons is not equally settled 

2. That there is no received rule for determining the order of suc-. 
cession of the Sapindas succeeding under the present text of Yájfiavalkya 
(chap. IL, v. 135), and that one has now to be fixed for the first time. 40 

On both these points the answer must be in the affirmative, and 

gainst the course of succession above suggested by the learned editors 

For, as I have shown before, the following are fixed by Vijn&- 
nesvara himself:— 


No. 11. Father's mother (Pitámahi). No. 18. Father's father's sons. 
19. Father's father (Pitámaha). 14. Father's father’s grandsons, 


4 Table, see page 378 ; authorities pp. 360—364. 
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And again :— 
No. 15. Father's grandmother (Prapitamahi). No. 17. Father's grandfather’s son. 
^ 16. Father's grandfather (Prapitémaha). 18. Father’s grandfather’s grandson. 


Those are expressly settled by Vijndnesvara’s text thus :— 


“ वितामद्याक्षाभावे समानगोत्रजाः पितामहादयों धनभाजः” 
ranslation :—Ou failure of the father's mother, those of. the same gotra such as 
the father’s father and the like are takers of wealth 
. ` तत्र च पितृसन्तानाभावे पितामही पितामहः पितृव्यास्तत्पुत्राश्व क्रमेण धनभाजः | पितामहसन्ताना- 
भाषे प्रपितामही प्रपितामहस्तस्प॒त्रास्तत्सूनवञ्च || 
. 10 Translation :— Thus on failure of the father’s line, the father's mother, father’s father, 


father's brothers, and their sons are takers of wealth in order. On failure of the 
father’s father’s line,.the father’s father’s mother, father’s father’s father, his sons, their 


sons. 
Vijü&nesvara himself fixes the Pitamahi’s position, and expressly says that 
Manu's text is merely for showing that she has a right to take! ; and by 
' thus citing Mann he evidently justifies her being -thus brought into 
his sapratibandha scheme, for she would otherwise have no place accord- 
ing to the text of Baudhíyana. The very passage of Vijüánesvara 
which fixes the position of the father's mother, also fixes that of tho 
20 father's father, and in precisely the same manner; and I cannot there- 
` fore understand how he can be displaced in opposition to the order fixed 
by Vijüánesvara and by a series of writers of acknowledged pusition, - 
following Vijüánesvara. It will be thus seen that the order as far as 
No. 80 of my table (see page 378) has been fixed by Vijiiénesvara and 
Visvesvara. And with the exception in the case of Gauda writers such 
as Jímütaváhana and others, he has been followed by writers like 
Balambhatta, Mitra Misra, Kamalakara, and Gágábhatta. 
Again, as regards the order by which one ascendant with his two 
descendants is taken by me inthe above enumeration before going 
80 tothe,rest of the sapindas in next line, this is also clearly settled 
by authority. First of all, Visvesvara himself, in his second work 
entitled: Madana Pärijáta, shows? how the male sapindas of three 


* Mit, ch, ii. leaf 60 p. 1 line 8 :--धनग्रहणाधिकारप्राप्तिमात्रपर त्वात्‌. 
Other writers while admitting her right, fix her portion according to their own views. 
Thus Vacháspáti Misra places her at the end of Sakulyas according to his nomenclature, 
but Sapindos according to VijiiAnesvara’s. See Vivádachintamani (Calcutta), Samvat 
1874 page 53; Translation by Babu P. C. Tagore, p. 294 
The work is attributed to Madana Pala, in the colophon of each stabaka (chapter) 
But he must be the king under whose auspices the work was composed by Vigvegvara 
40 (see Sanskrit Vyavasthá Chandrik vol. J. note 46 p. 15). There are nine . stabakas ip 
this work. The following passage is from the eighth stabaka :— 
पितामहस्यामावे पितृत्याः तत्रापि सोदरभिन्नोदरव्यवस्थापूरवेवदेव साक्षात्पितामहीयुभराः पथम्‌ धबमाजः 
तदभावे सापक्षपितामहीपुत्राः तेषामप्यभावे श्रातृपुत्रन्यायेन पितृब्यपुत्रास्तेषामभावे eTs4r अपि पूर्वोक्त 
रीत्या प्रत्यासत्तिविदोषो quer 
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grades only succeed in each case by the analogy of the father, the 
father’s sons [7. e. the paternal. uncle], and the father’s grandsons as 
given by Yajiiavalkya, The passage which follows this rule is given at 
page 861, and clearly gives the names and order of succession of the 
Gotraja sapindas up to number 80 in my table.! 

In like manner, Kamalákara, after mentioning the snccession in 
default of the brother's:sons, says :— 

तदभावे ds fram [पितामहपितृव्यतलुत्रास्तदभावे प्रपिलामही प्रपितामहतत्युत्रतलुत्रा इच्येवमासप्रम 
सपिण्डास्तदभावे सोदका धनभाज . 

Translation :— Following the same direction [i. e. proceeding on the analogy of the 10 
order of succession expressly mentioned by Yájiíavalkya upto brother's sons], in 
default of her, the father's father, father’s brothers and their sons take the wealth ; 
failing them, the father's father's mother, father's father's father, his sons and their 
sons; in this way, sapindas np to the seventh [degree] take. Failing those the 
Samánodakas. 

Again, this order is expressly followed by Bálambhatta, and by all 
the other writers I have named above. It seems also that this 
interpretation of Vijiifnevara had become fixed by . usage, and 
had been accepted even before the time of Visvesvars, by such 
eminent anthorities as Mádhava and Devanna Bhatta or Devánanda. 20 
bhatta, as he is styled in the Calcutta edition of the Smriti 
Chandriká. Thus a succession of digest-writers and commentators 
have fixed the order of sapindas up to number 30, and snch order, 
whether convenient or not, is now binding, and must be accepted, 
In regard to the rest, I have briefly indicated the rule which settles 
their order of succession. To make the matter clearer, I mnst add a few 
words. Manu (chap. ix., v. 187) says: “अनन्तरः सपिण्डाद्यस्तस्य तस्य धनं iq." 
Translation :—* To the next amongst the Sapindas, the dhana (wealth): 
belongs. This nearness begins with the 4th, 5th and 6th descendants 
of the propositus (Nos. 31 to 33, table p. 378), and the remaining four 30 
Sapindas of each.series one after the other (see Nos. 31 to 57 in table, 

p. 978). Vijüánesvara's statement ásaptamát (up to the seventh) is ex- 
haustive as to number, and there is nothing illustrative in this passage 
Where the term Bandhu is taken as illustrative, it is done on the 
authority of Mitra Misra? to supply an omission; but the person so 
introdnced, comes after the enumerated Bandhus, although if nearness 


Translation :—Failing the father’s father, the father's brother [succeeds]. Here the 
distinction between the full blood and half blood [is to be understood] as hefoke 
[Thus] the sons of the father’s mother first take wealth. Failing them the sons of 
the father’s stepmother. Failing those, the sons of paternal uncles [succeed] on the 40 
analogy of the brother's sons [mentioned in the verse of Y&j. regarding the order of 
heirs]. In their default, their sojis [succeed]. Thus the propinquity [for succession] 
is to be determined after the aforementioned manner 

1 See page 378 ; and the rest of the passage from Madana Páríjáta at pp. 360, 361 

3 Víramitrodaya, leaf 209, p. 2, 1. 8 

wa 
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alone were considered, the maternal uncle, so introduced, would come” 
before his son, which he does not. 

I cannot see how this order, expressly fixed by rules, can now be. 
‘altered. Were it open to do so, many other orders might be suggested. 
Thus, if the field had not been pre-occupied by Vijfidnesvara and his 
followers, the easier course wonld have been to leave off the sapindas 
-with the grandfather, begin at the son of the great grandson (No. 81), 
and carry the seven stems throngh in a regular manner. Another 
course would be to take three persons from the propositus all through, 

10 and then exhaust the seven lines beginning with that of the-deceased. 
A third course would be the one indicated by Messrs. West and Bühler, 
beginning after the Pitd-mahi, on the ground of her being mentioned 

. by Manu. A fourth would be the order of the Mayikha, wherein 
simnltaneous succession opens out to different sets of sapinda heirs. 
` I will now make a few notes on decided cases. In Rutcheputty 
Dutta Jha and others v. Rajunder Narain Rao and. others," it was held, 
according to the Mithila Sástra, that “ the party in possession being 
descended in the sixth degree in the paternal line was. to be preferred : 
to the maternal line.” The position of the contending parties is given 
* 20 below.? 

There is no contest here between Sapindas of any kind or degree. 

The plaintiff's (appellant’s) father was neither a Bandhw nor a Sapinda, 
_near or remote, even out of the hundreds named in the marriage section.* 
As a son of the sister of the wife of the deceased propositus, he was no 
relative of the deceased under any system of Aryan law iri India. And 
I confess I cannot see how all the discussion in the case should have 


arisen. 
x In Rany Srimuty Dibeak v.-Hany Koonda Luta and others,’ it waa 


३ - 2 Moore's Ind. Appeals, 132. " 
90 * The following tree, constructed from rie report on p. 133, shows the relationship 


of the parties :— , 
i Sumrao Chowdrey (origina: owner). 


Raja Inder Narain, (sixth male Sree Narain (a sixth” 
descendant ; the last deceased male desc^ndant) 
from whom succession was claimed). [also deceased]. 
Ganga Dutt Jha, son of the sister Rajunder Narain Rae and 
of the wife of the deceased Raja Coower Mohinder Narain 
Inder Narain. (Plaintiff) Rae (sons) (Defendants,) 
Appellants. Respondents. 


40  Rutehputty Dutt Jha aud others, 
sons, heirs and representatives 
of Ganga Dutt Jha, deceased. 
3 Such an heir does not appear in the Table prefixed to Babu P. C. Tagore’s 
Translation of Viváda Chintamani : second ed. 1865. 
* See above p. 347. * 4 Moore's E. 1. Ap., 292. 
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held according to the Dáyabhaga Sastra which governed the descent, 
and not the Mitákshará, that a gift of Zamindaree to a stranger by the 
widow of the last Zamindar who died without issue, made with the con- 
firmation of the mother's brother’s sons, was valid as against the claim- 
ants under the Mitákshará, as being descended in the seventh remove 
in the male line from the common ancestor 

In Bhyah Ram Sing v. Bhyah Agur Singh,! the question was (page 
390) “whether the plaintiffs, being great-great-great-grandsons of 
the common ancestor, were too remáte in degree to be heritable as 
gentiles.” - There was no contest betwen two persons as heirs or 
between two classes of heirs (p. 392). This case is followed in Tha- 
koor Jeebnath Singh v. The Court of Wards,? wherein itis held that. the 
great grandson of the deceased's great-great.great-grandfather is by 
Hindu law entitled to succeed in preference to the father’s sister's son 
The two previous cases, “one in the 2nd Moore p; 182, and the other 
in the 4th Moore, p: 292,” are referred to by their Lordships (p. 165) 
as being those the principle of which had been followed in the case 
from the 18th Moore just referred to. 


10 


In Thakoorani Sahiba and another v. Mohun Lall and others? the हु 


sister's son is held not to be an heir to his deceased uncle’s property ac- 


1 13 Moore's E. I. Ap.373; same case: 5 Beng. L. R. 293 ; the first two para- 
graphs of the head note run as follows :—“ According to the Mitakshar& and the 
authorities of the Benares school of law as received in the North-West Provinces, grand- 
sons in the fourth and fifth removes are Sapindas and heirs to their common ancestors. 

The question of preference in succession is distinct from exclusion, as the pre- 
ference is founded by the Hind»o Law on the superior efficacy of funeral oblations.” 

` This being a Mitákshará case, the last opinion appears opposed to Vijfíáneávara. 
The-case in the 4th Moore, p. 292, is a Dayabhága case ; and the one in the 2nd Moore 
p. 132 appears to he hetween a remote Sapinda and one not an heir at all. 

2 2'Law Reports, Ind. Ap. 163 

3 11 Moore E. I. Ap. p.386. The following will show the relationship of the 
parties :— 


Chowdree Oodaichund. 
(Founder of the Family.) 


Wife (1) died Wife (2) * Wife (3)* * Survived 
before her busband. [Thakoorain Sahiba} their husband. 
Koor Inderjeet Sing (son) : 
Daughter Defendant and Appellant. 
(deceased) 


Maharani (wife of 


Mohun Lali (son Inderjcet Sing (died). 40 


of the daughter) 
Plaintiff and Chowdree Jaichund 
. Respondent (adopted son) 
Defendant and 
: Appellant. 
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cording to the Benares exposition of the Mitákshará. The question of 
Sapinda succession is discussed ; but the defendant in possession being 
an adopted son of the last owner, the Sapinda succession question can- 
not arise. 
In Koore Goolab Sing and others v. Rao Kurum Sing,' it was held that 
y the Mitákshará, a male descendant in the fifth degree from the great 
grandfather of the propositus succeeds to the exclusion of the sister's 
son, In Thakur Jibnathsing v. The Court of Wards and another? it is 
held that the grandson of the  great-great-great-grandfather of the 
J0‘deceased is, according to the Mitákshará, a nearer heir to the deceased 
than his father's sister's son 


Sisters in Madres were held to have no title to brother's property 
The case is decided in accordance to usage “ prevailing beyond memory 
and acquiesced in by all parties concerned." The texts cited were re- 
garded as “virtually changed and modified by practice." The same is 
also held according to Hindu law in other cases.* 

But it has since been held that although she may not succeed as a 
sapinda, she may as a Bandhu.’ 

Similarly sister's sons were held to have no right to inherit. But 

20 the opposite has been since held also in the same Presidency, though it 
would seem to be in his right as Bandhu.” In another Madras case,® 
the Privy Council give no decision as to the sisters succeeding as Ban- ` 
dhus, but observe that they “ could only so succeed after the Sapindas, 
of whom there are several, had been exhausted." 

_ In Zakshmibái v. Jairam Hari and others,’ it seems to be held in 


1 X. Beng L. R. (P. C.) p. 1. This is a N. W. P. case. 

? V. Beng. L. R. p. 442 

* Madras S. D. for 1858 page 175 suit 118 of 1858 

* See also Kasale Arumugum v. Palaniyi and another—19th November 1859, 

80 Madr. S. D. R. Dec. 1859 p. 247 ; Nagalinga-Pilai v. Vaidelinga Pillai 7th November 
1860, Madras S. D. R. Decemher 1860, page 245 
~ * 8 Madras H. C. p. 88 

* Madras High C. R. p.85, Doe on the demise of Kullamal v. Kuppu ; see also 
Ranee Parvata Vurdhany Nandear v. Sveasawmy. Tover, Madras S. P. R. December 
1858, page 209. i 

* Chelakani v. Raja Suraneni, 6 Madras H. C. R. 278. 

* Indian L. R. 1 Madras Series p. 185, (Vellanki Venkata Krishna Ráo v. Venkata 
Ráma Lakshmi and 2 others). 

° VI. Bombay High Court R. (A. C. J.) 152. 

40 The Court assign three authorities for the above conclusion :—(1) Mitáksherá (Cole- 
hrooke's Translation). ch. ii., sec. 5, para. 5; (2) West and Bühler, pp. lii, liii, 
(Introduction, 1st Ed.) and introductory remarks te-Digestch. ii., sec. 14 ; and (3) 
Vidveévara’s Subodhiof extending the list of Sapindas mentioning the great'grand- 
father’s grandmother. In regard to grounds 3 and 8, I would refer to pages 360—364 
above. The deduction made hy Messrs. West and Bühler, and above relied upon, resta 
0n-cases at pp. 149—174 of the Digest, as to which see above pp. 372—377 
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Bombay for the first time, (no earlier case is there quoted,) under’ the 
Mitákshará, that “the wives of all Sapindas and Samánodakas must be 
held to have rights of inheritance co-extensive with those of ¿their hus- 
bands.” This is very wide, and as at the best, the widows might take 
a life-estate, if they take at all, the term co-extensive can hardly be 
accurate. 

In Baee Jeta v. The heirs of Haribhai Bhagvandas,! a wattan was held 
to be heritable by the daughter-in-law of the last male owner in pre- 
ference to a male opponent of another and an entirely distinct branch 
of the family. It was found that the wattan had never been held by 10 
the opponent’s branch ; but the decision was founded on the preceding 
case of Laxmibai v. Jayram Hari and others. In case of watan pro- 
perty, the tenure of which is regulated by usage controlled by the state, 
and is thus limited toa particular branch, the Hindu law cannot operate,. 
except within that branch. l 

In Lallubhai Bépubhai and others v. Mankuvárbai and others? the 
widow of a remote male sapinda was held to be entitled to succeed 
in preference to a more remote male sapinda. The decision is based 
chiefly on the interpretation of Vijfianesvara. The distinction of differ- © 
ent kinds ofsapinda relationship which has been previously explained, is 20 - 
there denied. But it was not pointed out that Vijfidnesvara had divided 
the work not only into Adhyáyas, butintoprekaranas. Thus A'chára- 
dhyánáis divided into severalprakaranas (sections). Thus marriage forms 
one, and Sráddha another (see headings in Part IL. pp. 157—274). Out 
of a very large number who are all nominally Sapindas, some only enter 
the Sráddha ceremonial. This is so stated in all tho current ceremonial 
works. In marriage there are 2121 Sapindas by the texts of Ydjfiavalkya 
as interpreted by Sridhara, Anantadeva, Nágojfbhatta, and others, 
But these cannot come into the Dáyabhága Section by any stretch of the 
imagination. Yájñavalkya, II. 185, which relates to the Sapratibandha 80 
succession, contains the wife, daughter, and mother, directly mentioned. 
These are Sapindas of the deceased. But they do not take the dáya as 
Sapindas. The Mitákshará, which relates to this portion, is complete in 
its rules, and requires no provisions from the marriage section to sup- 
plement it. Mitra Miéra is one of the best commentators of the Miták- 

. Shará,and the passage translated elsewhere (pp. 362—364) isfree from all 

1 Printed Judgments of the Bombay High Court for 1872, No. 38 of 1872. 

3 Indian L. R., Bombay series, p. 388; this case is followed in Special Appeal 
No. 474 of 1874, decided on 17th October 1879; Printed Judgments p. 638. ‘In this 40 
last case the claim of the daughter-in-law of the deceased was preferred to that of the 
deceased husband's paternal tincle’s son. Here the daughter-in-law has come-in 
against the fixed order of Vijñáneśvara, the last member of that order being the grand- 
father's brother's sons. | 
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Memory’ as is said in the Digest. The printed edition is not correct in 
several places. But this is easily righted by revising it with theaid of 
proper manuscripts and competent Sástris. Sir W. Jones’ translation 
vf Manu, chap. ix., 187, is vague.  Kulláka does use the words puman- 
strivua (male or female). But he does this in order to justify the 
inclusion of the wife, daughter, mother and grandmother by spectral 
texts; he excludes the wives of the uncle and uncle’s son; he ends the 
series under Yájñavalkya, IL. 185, with the pitri-matá (father's mother), 
and says तदभावे अन्योपि सन्निकृष्टः सपिण्डः मृतधनं qama. Translation :—In her 
10 absence, another near sapinda [male] will take the deceased’s wealth. 
Those who would interpret Kullíka as laying down some Dharma 
(law) in opposition to the Sruti forget his own rules of interpretation, 
particularly those referred io in chapter ii., vv. 6—18. He distinctly 
denounces such interpretations as heretical (Manu-Smriti, leaf 15, 
p. 1, line 1). His words anyah, sannikrishtah and sapindah are inthe 
masculine. The same-rule applies to Visvesvara’s interpretation of the 
word Gotrajah in the Subodhini. Yéjfiavalkya, II. 136, uses the 
expression sarva varneshvayam vidhih. Trauslation:—This rule [is] 
among all classes. Colebrooke’s Translation (Stokes’ H. L. Books, p. 
20 427, line10) * [and persons]' is wrong.! So also, Mr. Colebrooke’s trans- 
lation of sarve into tribes and classes (Stokes! H. L. B. p. 427, para. 1, 
line 8,) is incorrect, and paragraph 4 on the same page is loose. Mayá- 
. kha and Mitákshará are two of the exponents of Aryan law, but they 
are not all the law. These works themselves contemplate the use of 
other works—Vedas and Smritis. Mr. Steele enumerates the works 
consnlted in Poona, Khandesh and Southern Marátha Country. Asa 
fact the people consult all works contemplated by the Mitákshará before 
they decide upon anything. 


It is said that the definition of Sapinda relationship in the Áchárá- 


30  ! Vijfiáneávare's passage is quite clear (see Miták. ch. ii. leaf 57, p. 1, line 3) :— 
aay भूधोव॑सिक्तादिष्वनुलो मजेबु सतादिबु प्रतिलोमजेषु वर्णेषु च ब्राह्मणादिषु अयं दायग्रहणाविधिः 
Translation : ‘Among all [i. e.] amongthe anuloma {classes} like the Márdhávasikta and 
others, and pratilomas like the Sátas and others, and amongst the classes, like the Bráh- 
manasand others, [3 classes], this is the rule for taking Daya.’ On this Vifve§vara(in the 
Subodhinf) says :--सवैवर्णेष्वयं विधिरित्यत्र सर्वहान्दो न वर्णविदोषणं आपि तु स्वतन्त्र एव तथाच 
सर्वे च ते वणोश्विति समाहारे समासान्तगेतश्वदान्द इत्याह dy मूद्धोवसिक्तेष्विति 1] Here Vióveávara 
quoting the clause Sarvavarneshvayam vidhih says :—' here the word sarva (all) does 
not qualify varya (class), but is an independent term; sarve (all) and varndh (classes) 
being joined’ in a compound, the particle cha [used by Vij.] is included in the com- 
40 pound; and hence Vij. says that the word sarveshu (amongst all) means amongst the 
Murdhavasiktaé. So that there is no ambiguity in this expression whatever. 
Besides, although an ekaeska compound of males and females is possible (Pánini 
I. 2, 67), a virápaiksesha can only be adopted when the context necessitates its adaption 
(see Vir.’s leaf 208, p. 2 lines 10—11). Here both the text and context are against such 
` a construction. The whole text relates toa deceased male owner of wealth. 
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dhydya of the Mitákshará by Vijtiáne$vara and in the Samskára Mayá- 
kha by Nilakantha agree, and the laws of the Hindus (Áryans) of 
succession and religious ceremonial are so blended, that a Sapinda for 
one purpose must be a Sapinda for another. The Aryan law is no 
doubt so framed that one influences the other; bnt succession and 
. ceremonial are distinct subjects, and are separately treated, and must be 
so. The classification of Sapindas in the prededing portion aud the 
authorities noted below will make it clear thata Sapinda for one purpose. 
is not necessarily a Sapinda for another.! Whereverthe Viramitrodaya 
clears up, or supplies what is ambiguous, or not laid down in the 10 
Mitákshará, its authority is acknowledged by the people. And when 
it interprets the law in consonance with the Srutis and Smritis, it must 
be obeyed, unless the anthorities of the texts cited is met or explained 
away. [See Kullüka's Commentary on Manu, leaf 14, p. 2, and leaf 15, 
p. 1, and Mitak leaf 1, p. 2, and leaf 2, p. 1.] The number of works 
consulted on Gotranirnaya by the people is very considerable; to these 
however the court unfortunately was not referred, and Mr. Monier 
Williams! Dictionary was consulted as to the meaning of the term 
gotraja. The Dictionary is cited thus in the judgment:—'' Mr. Monier 
‘Williams in his Dictionary (page 297, column 2) gives to that word 20 
the two limited meanings of * born in the same family,’ adding, however, 
also the meaning of ‘ relation’ or ‘ gentile,’ he is careful to refrain 
from describing it as denoting any one gender more than another." 
Dr. Williams’ information is however from Gauda sources, for he makes 
one of the gotraja attributes to be the giving of food aud water obla- 
tions, and contrasts gotrajas with the Bandhus. His statement that 
Bandhus do not partake in the offerings to common ancestors is incor- 
rect. As to the “ gender” Dr. Williams gives the radical word gofraja, 
and immediately after the masculine, feminine and neuter affixes of as, 
á, am, before giving the equivalents. i 30 

Mr. Justice West suggests that the school of Vájasaneyins may be 
regarded “ as specially favourable to women" (p. 440). In support of 
this, the dialogue of Y4jfiavalkya and one of his wives, which Professor . 
M. Müller has partly translated, is referred to. But that relates to an 
entirely different subject—namely, to use Prof. M. Müller's own 
language,” to show “ how largely this idea of the Átman, a8 the Divine 
Spirit, entered into the early religious and philosophical speculations of 
the Indians.” The whole relates to the emancipation of Aiman (self) 
from the fetters of this world, and to that end advises her that the 

1 See Viramitrodaya, leaf 199, p. 2, lines 8. and 9; Nirnayasindhu, pari. iii. ist 40 
half leaf 22, p. 2, line 7 where Kamalákara distinctly says :--तेन विवाहे आशीचे धनप्रहणे च 
त्रिधा सापिण्डयं fray, Translation :—It is thus established that Sapinda relationship is 


of three kinds—for marriage, impurity, aud for taking dhana (wealth). 
2 See also 2 Bengal L R. (F. B.) 42. ® History of Anc. Sans. Lit. 2nd Ed., p. 22. 
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Atman should be seen, heard, thought of, aud meditated upon.! There 
was no division of property made; and if it were made, it would 
amount ‘to a gift by the husband to his wives bhartri-datta, a species 
‘of Stridhana contemplated by law. The original Upanishad question 
was put in order to find out what his wife Maitreyi thought on the 
question of Moksha (final emancipation). 

He proposed to try the minds of his wives, offering to cut off his 
relation with them by giving them his’ dravya (wealth). On this, 

. Ánandagiri observes? :— द्रव्येति || वितते तु न स्त्रीस्वातन्त्यमिति भावः ॥ 
10 Translation :—As to dravya (wealth) there is no independence to women in respect 
to wealth. Such is the meaning. . 

So that this authority too is, if anything, like that of Baudháyana 
and Apastamba, opposed to females. 

Again, it is said that Kátyáyaua Srauta Sátra allows to women the 
right “ of sacrifice as authorized by the Vedas” (p. 441). The refer- 
ences in the note to Professor M. Miiller’s work (2nd ed.) do not 
contain any passages, but it may be stated that other Sütras* also, such 
as Baudháyana, Ápastamba, Satyáshádha and Asvaléyana, authorize 
women to sacrifice in a similar manner, and there is nothing peculiar to 

20 Káty&yana in this matter at all.- In all Srauta ceremonies, the wife 
has to take a certain part, and in so doing has to repeat certain Vedic 


t Brihadaranyaka Upanishada, Cal. Ed.; for the dialogue see pages 444 to 450, vol. 
, L; and the end at p. 450 :--आत्मा वा अरे द्रष्टव्यः ओोतव्यो मन्तव्यो निदिभ्यास्तितत्यो मैत्रेय्यात्मनो 
वा अरे दीनेन श्रवणेन मत्या विज्ञानेनेद% सर्व विदितं || ५ || See Translation by Dr. Roer, 
vol. IL, p. 243. The Bhéshya and Anandagiri’s comments are not translated. 
3 See Sankara, pp. 446, 448; vol. L, Brihad. Cal. Ed. 
5 Id. p. 445. k 
* See Ápastamba Srauta Stra, the Darsá Paurnamási section. 


आशासाना सौमनतमित्यपरंण गाहेपत्यमृध्वेज्ञुमासीनां qeft« सनझति तिष्ठन्ती वाचयतीस्येके मौ- 
80 ज्जेन दान््ान्यतरतः पाशेन योक्तेण वा३भ्यन्तरं वाससो न वासाभेः संनद्यत्यमिसंनद्यतीत्यक उत्तरेण 
नामेिष्टकंय ग्रन्थिं कृत्वा पर्यूद्य दक्षिणननामिमवस्थाप्योपोत्थायाभिगृहपतउपमाहुयखेति गाईँपत्यमुपतिष्ठते 
देवानां पत्नीरूपमाहुयध्व॑ पस्निपर्न्येषते लोको नमस्ते अस्तु मा माहि सीरिति देवपर्नीरूपतिष्ठते तस्मा- 
देशादपक्रम्य सुप्रजसस्वावयमिति दाक्षेणन उदा च्युपाविशतीन्द्राणीवाविधवा भूयासमदितिरिव T 
अस्थूरित्वा गाहेपत्यो पनिषदेसु प्रजस्वायेति जपति |. 
The comments of Rámándara and Dhürtasvaminá Bhashya on this passage. 
See also Satyáshádha Sütra. 
आझासाना सौमनसामोति repe योक्त्रेण पत्नी? संनह्यति पूषा ते प्रम्थि प्रथ्नात्वित्युत्तरतो नाभेनि- 
ऐक्‍य ^I कृत्वा सते मास्थादिति दक्षिणतो नाभेः परिकषेत्यम्रे गृहपत उपमाव्हयस्वोते गाहँपत्यमुप- 
तिष्ठते देवानां पत्नीरुपमाव्हयध्वमित्यपरेण गाहैंपत्यं देवपत्नीः पत्नि पत्न्येष ते लोको नमस्ते अस्तु मा 
40 माहि९ सीरिति तमेव देझं प्रेक्षत इन्द्राणीवाविधवा भूयासमादितिरिव सुपुत्रा | अस्थूरित्वागाहैपत्योपनिषदे 
सुप्रजास्त्वायोते दक्षिणतः पश्चाहराहेपत्यस्योदीच्यपविदषाति | सभजसस्त्वावयई सुपत्नीरुपसेदिमाअभ्ने 
सपत्न दम्भेनमदन्धासो अदाम्यं | मम पृत्राः शबुहणोथोंमे sear विराट्‌ | उताहमस्मि ` सञ्चयापन्यु्मे 
ओक उत्तम इत्यासीना जपति || 
Also Baudháyana Sütra. 
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Mantras.! Even now, wherever there are Srauta fires preserved and 
worshipped, the Srautin's wife must stay in the house and attend to 
thefires. She cannotleave the house except with the fire, although 
on occasions her husband may do so. This usage obtains amongst 
all Bráhmanas of the Rig or Yajur Vedas. 

Vijüánes$vara has brought in the daughter's son on the strength of 
the word cha in Yájüavalkya in order to make Yajiiavalkya consistent 
with other writers quoted by him, and on a principle followed by him 
and other Aryan writers.? Why he introduced the father’s mother he. 
gives his own reasons.5 10 

The Víramitrodaya is arguing against and not for the widow 
of a collateral, although he is trying to show at the same time a certain 
inconsistency of Jímátaváhana in reference to the grandmother. In 
doing this, he is not interpreting VijfiáneSvara.* In regard to practice 
all the cases referred to have been already remarked upon. The 


प्नीमन्तेरणंवेयुत्करी uer गाहेपत्यस्य दक्षिणपश्चिमदेश ऊध्वैजानुमुदड्मुखाम॒पवेदय योक्लेण संन- 
हात्याहासानोति युक्त क्रियाताआशीः कामेयुज्याता इत्यादि॥ 

See Keánvasvámi-Bháshya, leaves 9 and 10 University M.S. 

See also Nrisimha on Áóvaláyana Srauta Sutra. 

वेदप्रदानं त्वनुवाचनं च योक्त्तस्य मोको fer निधानं | अस्येपरिष्टाट्दगप्रवेदनिधिः पुरस्ताश्यस 20 
पूणेपात्रं ॥ सोदुक्षणं वाचनमञ्जलौ च तत्पूर्णपात्रं प्रणिनाय हस्ते || धृत्वाग्रतो वेदतृणानि पून्वन्स्तृणन्क्र- 
मादाहवनीयमेति ॥ 

1 See Áóvaláyana Grihya Sutra 3, 4, 4 ; Cal. ed. p. 164. 

2 (1) Yáj. ch. i. v. 129. 

सन्तोषी च भवेव्सदा | चकारात्संयतः......... मनुस्मरणात्‌ (see Mit. 1. 20, p. 2,1. 5). 

(2) Yáj. ch. i. v. 166. B 


यश्चात्मानं निवेदयेत्‌ | चकारात्‌ कुम्भकारश्च......,.. इनि वचनात्‌ (Mit. 1. 20, p. 2, 1. 4). 
(8) Yáj. ch. i v. 175 
मस्स्यांश्च कामतो जग्ध्वा | चकाराज्ञालिका: शणकुसुग्भादीन्‌...... ..- हाते स्मरणात्‌ 


(Mit. 1. 27, p. 1, 1. 2) 8€ 
(4) Y. ch. i. v. 195. 
वासो विपरिधाय च | चकाराद्रोदनाध्ययनारम्भाव्यानृतोकत्यादिषु तथा वसिष्ठः ... ..मनुरापि... 
l (Mit.1. 82, p. 1, 1. 12). 
(5) Yáj. ch. i. v. 218. 


प्रत्याख्येयं न वारि च | चकाराद्गुहादि.... ..... मनुस्मरणात्‌ (Mit. 1. 34, p. 2, ]. 3). 
(6) Y4j. ch. ii. v. 141. m 
सुताश्चेषां प्रभनेव्या: | चशब्द्संस्कायाश्व; (Mit. 1. 62, p. 1, 1. 9). 
(7) Y4j. ch. ii. v. 212 

युक्तिमिश्वागमेन T | चहव्दादिव्येन वा (Mit. 1. 79, p- 1, 1. 4). 

5 See above p. 369 Y 40 


* See Viramitrodaya translated above, p.363 lines 25 to 37; nnd Mr. Justice West’ 
judgment at p. 441 
x3 


Be 
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tases above noticed are, 8o far as I am aware, the only reported decisions 
on this subject. I referred the point to the highest Áryan authority 
amongst the people of India, the celebrated Pandit Bál Sastrí of Benares, 
and his conclusion as to the views of VijfiáneSvara is as follows: 


“/ तस्मास्पितुमातेत्यस्य॒प्रपितामद्याद्रपलक्षणखेन सप्तमगुरूषपत्नीपर्येन्तानां धनाधिकारस्य 
सिद्धस्वेऽपि स्नुषान्त्रातृपव्न्यादीनां प्रतिपदमनुक्तानां न कथमप्यधिकार इति मिताक्षरावीरमित्रो- 
दययो: सिद्धान्त: । ” 

Translation :—Thus although the right of inheritance is established in the case of the 
wives of ancestors, up to the seveuth, in consequence of the term ‘ father’s mother’ he- 

10 ing taken as illustrative of the grandfather’s mother and the like, yet hy no means 
[does such] right exist in the case of the daughter-in-law, the brother's widow and the 
like who have not heen expressly mentioned {as entitled to inherit]. This is the con- 
clusion hoth of the Mitákshará and the Víramitrodnya. 


N.B.—I have followed Kamalákara and other writers in discussing Sa- 
pindas under three sections. There is another department of Achéra 
(ritual) —namely, Sráddha, with which Sapinda relationship is in some 
cases connected. The Sráddha ceremonial however is entirely religious ; 
and the details, though instructive in wsocial and religious point of 
view; are so extensive that I have no space for them here. On questions 

20 of partition and succession generally, some of these details might 
prove useful ; but I cannot make room for them in this treatise. 
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IV. - 
CUSTOMARY LAW, 
SECTION T. 
Marriage. 

General observations on the subject of marriage have been made in 
the Introduction. In this Section I propose to treat of the subject by 
itself; Marriage is one of the earliest of human institutions, But it 
appears now clear that there was a time when such an institution was 
unknown, at least in some portions of Bharatavarsha.' 0 

The account given below isa dialogue between Pandu (father of 
the five great Pindavas of Hastinapura), and his wife Kunti. Pandi 
tells his wife that at one time women consorted with men like cattle;. 
until.Svetaketu, son of the Rishi Uddélaka, introduced the rules of 

1 See Mahábhárata, Adiparva, chap. 122,1. 147, p. 2. I give the whole of the 
chapter, as it contains a great deal of information on the subject which is not easily 
available to general readers :— i 

(महाभारत आदिपवे, अध्याय १२२: पत्र १४७) वैदाम्पायन उवाच || एवमुक्तस्तया राजा तां देवी 
पुनरत्रवीत्‌ | धर्मेविद्धमेसंयक्तमिद॑ वचनमुत्तमम्‌ || ९ || पाुरुवाच || एवमेतत्पुरा कुन्ति व्छुरषिताइव- 
were | यथा त्वयोक्तं कल्याणि स ह्यासीदमरोपमः || २ | अथ स्विदं प्रवक्ष्यामि धर्मतत्व॑ निबोध 20% `` 
में | पुराणग्राषाभिदेष्टं धमेविद्विमेहात्मभिः || ३ || अनावृताः किल पुरा Peer आसन्वरानने | कामचा- 
राविहारिण्य: स्वतन्ताभारुहासिनि || ४ || तासां व्युच्चरमाणानां कौमारात्सुभगे पतीन्‌ | नाधर्मों$भूदरारोहे 
-स हि धर्मैः पुरा$भवत्‌ || ५ || तं चेव धर्म पौराणं तिर्यग्योनिगताः प्रजाः | अद्याप्यनुविधीयन्ते काम- 
क्रोधविवार्जताः || ६ || प्रमाणदृशे धर्मोऽयं पूज्यते च महर्षिमिः | उत्तरेषु च रम्भोरु कुरुष्वयाप 
पूज्यते || ७ || ख़रीणामन्रहकरः स हि धर्मैः सनातनः। अस्मिंस्तु लोके न चिरान्मयोदेयं झाचिस्मिते . 
॥ € ॥ स्थापिता येन यस्माच तन्मे विस्तरतः DT | बभूवोहालको नाम . महर्षिरिति नः श्रुतम्‌ || ९ || 
इवेतकेतुरिति ख्यातः पुत्रस्तस्याभवन्सुनिः | मयोदेयं कृता तेन wen वै श्वतकेतना || १० ॥ कोपात्क- 
मलपघाक्षि यदर्थ तान्निबोध मे | Raha: किलं पुरा समक्षं मातरं पितः | ९९ | जग्राह ब्राह्मण: 
पाणौ गच्छाव इति चात्रवीत्‌ | ऋषिपुत्रस्ततः कोपं चकारामर्षेचोदितः ॥ १२ ।। मातरं तां तथा दृष्टा 
नीयमानां बलादिव | aye त॑ त पिता दृष्टा इवेतकेत॒मुवाच ह || १३ |] मा तात कोपं कार्षीस्त्वमेष धमेः 30 
सनातनः'। अनावृता हि समेषां वणोनामङ्गना भावे || १४.|| यथा गावः स्थितास्तात स्वे स्वे वर्ण तथा 
प्रजाः | ऋषिपुत्रोऽथ तं धर्म श्वेतकेतुर्न चक्षमे || १५ || चकार चैव मयोदामिमां खरीरपुसयोभुवि | मानुषेषु 
महाभागे न त्वेवान्येषु जन्तुषु || १६॥ तदाप्रभूति मयोदा स्छितेयमिति नः श्रृतम्‌ | व्युधरन्त्याः पर्ति नायो 
अद्यप्रभृति पातकम्‌ || १७ || भ्रूणहल्यासमं घोरं भाविष्यत्यसखावहम्‌ | भार्यो तथा व्यचरतः कौमा- 
रत्रद्मचारिणीम्‌ || १८ || पतित्रतामेतदेव भविता पातकं अवि | पत्या नियुक्ता या चेव पत्नी gard- 
मेव च LE १९ || न करिष्यति तस्याथ भविष्याते तदेव हि | हाते तेन पुरा भीरु मयादा स्थापिता बला- - 
त्‌ || २० || उहालकस्य पुत्रेण धम्यो वै दवेतकेतुना | सौदासेन च रम्भोरु नियुक्ता पुत्रजन्मनि || २१ || 
मदयन्ती जगामार्षि-वसिष्ठमिति नः श्रुतम्‌ | तस्माल्लेभे च सा पुत्रमश्‍मकंनाम भाविनी || २२ ॥ एवं कृत- 
वती सापि भतेः प्रियचिकीर्षया | अस्माकमापे ते जन्म दिदितं कमलेक्षणे || २३ ॥ कृष्णदैपायनाद्वीर्‌ 
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marriage. He then gives instances in which niyoga had formerly taken 
place, and advises her to raise issue to perpetuate the line, as he was 
incapable of doing so himself in consequence of some curse which had 
been pronounced upon him. There is no evidence in this passage as 
to the precise time when, and the country where, the practice of such pro- 
miscuous intercourse prevailed. But the story points to times anterior 
to the compilation of the Vedas. For even in the earlicst Veda, mar- 
riage appears to have become a well-established institution. 
It is true that the term pati occurs in the passage given in the note ; 
10 but the accounts which follow show that it is not used in the sense of 
a husband but of a protector. This is so from the context, and the 
interpretation is further supported by the mode in which the term 
gati is elsewhere used in that same portion of th» Mahábhárata whence 
the extract is made. Various instances might be referred to. The most 
noted is that of the dialogue between Dírghatamas and his wife (see 
Mahábhárata Adiparva, Adhyáya 104, vv. 890—985, leaf 133, pp. 1, 2). 
That the marriage relations, if there were any, were so loose as to 
amount to nothing, may also be shown from the interconrse hetween 
Brihaspati, the religious preceptor of Indra, and the mother of 
20 Dirghatamas and their attendant circumstances. These disclose a 
condition of society quite unlike ours, and more like that of the present 
community of Malabar. 
कुरूणां वंशवृद्धये | अत एतानि सवीणि कारणानि after वै || २४ || ममैतद्रचन धम्यँ कतैमहेस्यनि- 
न्दिते | ऋतावृतौ राजपुत्रि लिया भर्तों पतित्रते || २९ | नातिवर्तव्य इत्येवं धर्मं AT fag: | शोषैष्व- 
न्ये कालेषु स्वातन्ल्यं खी किलाहेति || २६ || धर्ममेवं जनाः सन्तः पुराणं परिचक्षते | भर्तों भायी राज- 
दति धर्स्ये वा $थस्येमेव वा || २७ || agate का्यमिति वेदविदो AE: | विशेषतः पुत्रशद्धी हीन- 


प्रजननात्स्वयम्‌ || २८ || यथा <हमनवद्याड्निः पुत्रदशनलारूसः | तथा रक्ताङ्गालिनिभः पद्मपत्रनिभः शुभे 
॥ २९ || प्रसादा< थे मया तेऽयं शिरस्यभ्युद्तो5व्ञञालिः | मत्रियागात्सके ञञान्ते द्विजातेस्तपसाऽधिकात्‌ || o | 
पुत्राद्‌ गुणसमायुक्तानुत्पादयितुमहोते | त्वत्कृतेऽहं एथुश्रोणि गच्छेयं एत्रिणां गतिम्‌ ||३१।। वैज्ञस्पायन उवाच | 

80 एवमुक्ता ततः कुन्ती पाण्डुं RREA | प्रत्युवाच वरारोहा भः प्रियहितिरता ॥ ३२ || पितृवेश्‍मन्यई 
बाला निछ्काऽतिथिपूजने | उग्रं पर्यचरं तत्र ब्राह्मणं शंसितवतम || ३३ || निगूढनिश्चयं धर्मे यं तं gated 
fag: | तमहं झांसितात्मानं सवैयत्नेरतोषयमस्‌ || ३४ || स मे$भिचारसंयुक्तमाचष्ट भगवानान्वरम्‌ | मन्ल त्विमं 
च मे भादादत्रवीचैवमांमिदम्‌ || ३५ || य॑ य॑ देवे त्वमेतेन मन्लेणावाहयिष्यसि | अकामो वा सकामो वा 
वश ते समुपैष्यति || ३६ || तस्य तस्य प्रसादात्ते राज्ञि पुत्रो भविष्यति | इत्युक्ताहं तदा तेन पिठृवेशमनि 
भारत || ३७ ॥ त्राझणस्य वचस्तथ्यं तस्य कालोऽयमागतः] अनुज्ञाता त्वया देवमाव्हयेयमहं नृप || ३८॥| 
तेन मन्त्रेण राजर्बे यथा स्यान्नौ प्रजा हिता | आवाहयामि क॑ देव॑ बरूहि सत्यवतांवर | त्वत्तोनुज्ञाभतीक्षा 
मां विद्धयारिमन्कमैणि स्थिताम्‌ || २९ ॥ पाण्डुरुवाच || अदैव त्वं वरारोहे प्रयतस्व यथाविधि || धमै- 
मावाइय शुभे स हि लोकेषु पुण्यभाक्‌ || ४० || अधर्मेण न नो धर्मः संयुज्याते कथंचन | लोकश्चायं 
वरारोहे धर्मोऽयमिति मन्यते || ४९ ॥ धार्मिकश्च कुरूणां स भविष्यति न संशयः | धमेण चापि दत्तस्य 

40 नाधर्मे रंस्यते मनः || ४२ || qeu scexer नियता त्वे शुचिस्मिते | उपचारामिचाराभ्यां धमै- 
मावाहयस्व वै ॥ ४३ || वैशम्पायन उवाच ॥ सा तथोक्ता तथेत्युक्त्वा तेन भत्री वराङ्गना] अभिवाद्याभ्य- 
ger प्रदक्षिणमवर्तत || vv || इति श्रीमहाभारते आदिपर्वणि सम्भवपवेणि कुन्तीपुतरोत्पच्यनुञ्ञाने दावि- 
ICT STEHT: || १२२ | 
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Dr. J. Muir translates six out of the forty-four verses given above in 
the note (see his Sanskrit Texts, vol. II. pp. 838—884, ist Ed., as an 
indication of the morals of the people). Mr. Mayne (Hindu Law and 
Usage, p. 54) thinks the passages quoted by Dr. Muir prove looseness 
of manners rather than polyandry. 'To me the whole chapter shows 
that the Northern Kurus were then what the Nairs in Malabar are now ; 
so that a man did not know his own father. Pandu tells his wife the 
story related in the above chapter, and seemingly suggests, by way of 
comparison, that the niyoga connection he is advising her to submit to, 
is not so bad as what was once current: and that she ought therefore 10 
to listen to him.! . 

Iam aware that the connection of Sáryà (the daughter of the sun) 
with the twin-gods (Asvins) is advanced as an argument for the 
existence of polyandry iu the Vedic age. It is not certain which 
Sáryá it was ; for another Sáryá (also mentioned in connection with the 
Ásvins) is definitively spoken of as given in marriage to Soma, as 
shown in the Aitareya Bréhmana. The original Rig-veda verses 
which I have examined, are often doubtful, and sometimes figura- 
tive. Atany rate, seeing that when the Vedas were compiled, the 
marriage-rite as it now exists, as shown further on, was fully estab- 20 
lished, any such stray verses may be the remains of old traditions of 
loose connections, or, as is more probable, they are used in a figura- 
tive sense.? 

I am sorry I cannot understand another example quoted by Mr. 
Mayne from Wheeler’s History of India (vol II., p. 502) on the ques- 
tion of polyandry. Mr. Wheeler himself at p. 502 refers to p. 241 of 
the same volume; but on going over the original of the passage sup- 
posed to be translated from the Rámáyana, (Aranya Kanda, Adhydyas 
2—4, leaves 2—6) there is no such expression as “Give up your joint  . 
wife,” (p. 242) as the historian makes use of in his work to support his 80 
theory of polyandry. I have also read over the whole story of Virádha 
to which Mr. Wheeler refers, in the Adhyátma Rámáyana (Aranya 
Kánda, ch. i., vv. 17—46 ; leaves 2—3), but that too does not contain 
such a passage. The notice of the verses about Sáryá and the Asvins 
Ihave already mentioned above; and that at the best is very doubtful, 
if not positively well explained. I think such facts as influence the 
history and laws of a people in important matters ought to be more 
correctly ascertained by those who, like Mr. Wheeler, seem to have 


1 See Adhyáya V. pp. 78—87, Vidhavá-viváhakhandana, by Balkrishna L. Shastri 
Bápat, Bombay, 1865. 40 
. 2 See Mayne's Hindu Law and Usage p. 52, and Muir’s Sanskrit Texts, vol. V., pp- 
294—943, where the subject is discussed in all its bearings. Aitareya Bráhmapa 
Pafichiké IV., Khandas 7—9, Dr.Haug's Translation, vol. Il., pp. 269 to 274, where 
Soma's marriage with Süryá is described. 
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no access to the original. So mnch for polyandry and promiscnous 
intercourse in that age. 9 - 

As I said above, since we have had the Vedas in their present form 
we have the institution of marriage settled, as we find it now. Whether 
it was polygamy or monogamy, which first prevailed, may be difficult 
to ascertain. But from texts given below,' monogamy would appear 
to have been at one time the rule, to which polygamy was the exception. 


Dr. John Muir supports the monogamic theory by citing Vedic texts,? 
showing that the word ‘husband’ is there connected with the words 
10 patni or jáyá (wife) inthe singular. But thisis notin my view a secure 
basis on which to groundsuch 8 proposition ; for in the texts which he him- 
self quotes further on in the same volume (see pp. 457, 458), the same 
words occur in the plural—namely, patnyah (wives), and sa-patnyah 
(co-wives). Onthe other hand, the word dampati, being always dualin 
number, denotes, as I said before, the existence of monogamy. And 
although polygamy is now legal by usage, still if a person has to invite a 
dampati (husband and wife) for a religious purpose, he will invite only 
a man who has married one wife and whois living. In many parts of the 

. country, a man marrying a second or a third wife will not be ordinarily 
20 invited with his subsequent wives to join particular ceremonies; thus he 
will not be allowed to hold the antahpatu (the cloth suspended between 
the bride and bridegroom at the time of marriage); nor will his second 
wife—whose marriage is regularly the first marriage, (and is held to 
be quite right and proper,) be allowed to participate in various 
customary auspicious ceremonies, although she will be otherwise 
treated as a suvásini, or a married woman whose husband is living. 
The punarbhí (or the remarried female) is unknown to strict Hindu 
law,—but custom, as I shall show hereafter, has admitted her into the 
community amongst various lower classes, and the Indian Legislature 


‘80 ° Rig-veda IL, 39, 2, X. 9, 5; 68, 2; 95, 12. 
प्रातयौर्वाणा रथ्येवैवीराजेर्व य॑मा वरमा der ॥ AY इव 


नुन्वाई शुभ॑माने दंप॑तीव क्रलुविदां जनेषु || (म॑. २ सू. २९ ऋ. २) 
भे gr! जनिता दंप॑ती कर्देवस्त्वष्टा सविता विइवरूंपः || नकिरस्य 
प्रमिनंति तानि वेर्द नावस्य शिवी SAA: || (म॑. ९० सू. ९ ऋ. ५) 

सं गोमिरांगिरसो नस॑माणो भगं इवेद॑यैमणं निनाय | जर्नेमेत्रो 

न दंपती अनक्ति बृह॑स्पते वाजयारँ रिंवाजी || (म॑. ९० सू. ६८ क. २) 
कदासूनुः frat जात Feary वर्तयद्विजानन्‌ || को दंप॑ती 
सम॑नसा वि यूयोदध यदिः TAIT दीद॑यत || (मं. ९० सू. ९५ क. ९२) 


a See his Sanskrit texts, vol. V., p. 457. 
40  * See the above Rig.veda Texts (note 1); Amara-Kofn, Book II. varga 6, v..38, 
_p. 140, Bom. Ed. i : 


CUSTOMARY LAW.] 399 


has legalized a second marriage by a widow throughout all classes 
and castes. 

While the occurrence of the word dampati throughout the Vedas 
clearly supports monogamy, other texts support the sacredness of the 
marriage tie. Thus the pair is compared to the Asvins (the twin-medi- 
cal deities) in the Vedas. The word Aavinau is always in the dual, and 
the two are known as inseparable, Such passages would suggest that 
marriage was even then looked upon as an indissoluble transaction, 
which, when completed by Saptapadi and the Vivéha homa, it continues 
to be to this day, except where usage has laid down a mode of divorce, 10; 
held binding by the castes to which the parties belong. Where there 
is no Saptapadi and no Vivéha homa, it is not correct to call the 
marriage as one celebrated according to the text law at all. It must 
be regulated by caste customs alone. 

Although the existence of more than one wife is recognised by 
the Vedas,? it seems that such & custom was looked upon with dis- 
favor ; for there is no one word signifying a husband with many wives, 
corresponding with dampati (a man and his wife) which occurs so 
frequently. 

A few more Vedic facts are useful, and may be here noted. Thus is 202 
the admission in the Aitareya Brahmana, that a man may have more 
than one wife ; but one wife cannot have more than one husband at one 
time. The word is Sahapatayah (rival husbands). Along with this, 
however, appears the unequivocal position of the wife asa Sakhá 
(friend).* This appears to have been preserved at the time of the 
Mahébhirata (Vanaparva “Adhyaya 818, v. 64,1. 307 p. 2). Again, it 
is generally taken for granted that when a man becomes a widower, he 
must marry again, as he cannot sacrifice in a single state. This is not 
correct. Even now there is a vidhura vidhéna (ceremonial for a 


1 Rig-veda II. 39, 2—(Max Müller's edition vol. IL. p. 609). 809 : 

? Prof. Max Müller's Edition of the Rig-veda X., 33, 9 (vol. V. p. 546); X., 43, 1 
(vol. V. p. 592); VIL, 26, 3 (vol. IV. p. 21); White Yajurveda Šatapatha Brábmaņa 
IX, 1, 4,6. 

* Aitareya Brahmana IIL. 2, 23. “तस्मादेकस्थ बव्ह्यो जाया भवन्ति नैकस्यै बहवः सहपतयः.” 
रे.ब्रा. प ३ अ. s f, २३ (Dr. Haug’s Aitareya Bráhmana, vol. I. p. 68, and vol. IT. p. 197). 

* Aitareya Brah. VIL. 3, 13 :— 

“agi ह प्राणः शरणं ह वासो रूपं हिरण्यं पशवों विवाहाः; सखा ह जाया कृपेणं ह दुहिता SHAT 
पुत्रः परमे व्योमन्‌. पतिजायां प्रावि्ति गर्भो भूत्वा स मातरं; तस्यां पननेवो भूत्वा दामे मासि जायते 
तज्जाया जाया भवति यदस्यां जायते पनः!” , 
` (Hang’s Aitareya Bralinana, vol. I., pp. 178, 179, and vol. IF., pp. 461, 462.) 40 

See Áávaláyana Gribya Sutra, 1, 7, 19, of which the Mantra used in walking over 
the seventh step ( सखा सप्तपदी भव |) forms a part: page 33 Calenita ed. In like 
manner Apastamba speaks of the wife's Sahatvam (companionship) by placing. - 
‘her along with the busband, which seems to preclude the idea of a subordinate 
position : (2, 6, 14, 16, to 18) vol. I. p. 73, and Commentary, vol. H. p. 84 
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widower). In this respect also the Aitareya Bráhmana is specific.) I 
will have to refer to this hereafter. 

As a marriage customs much cannot be directly gathered from 
the Vedas. But the following summary would represent the practices 
as therein recorded so far as they: can be made out. 

Tt would appear from the Vedas that in that age females were some- 
times allowed to choose their husbands’; that the question of preference 
among competing suitors was at times determined by the winning of a 
certain stake ;> that on marriage the bride went over to the house of 

10 the bridegroom ;* that certain clothes worn by the bride had to be given 
away ;? that presents of money had to be made on the occasion of the 
giving away of her clothes as mentioned above ;° that grasping of the 
hand was one of the rites connected with the marriage ceremony’ ; that 
Agni (fire) was ‘requested to give long life and success to the bride- 
groom along with the bride ;१ that Indra and Prajápati were invoked 
to bestow unswerving affection, progeny, and good character on the 
bride? ; and that a joint prayer by the couple was offered to the 
Visvedevas for the mutua! enlightenment and devotion of their hearts! ° ; 
and that all these things were done before a sacrificial fire kindled for 

20 the occasion. It would thus appear that the rite was a simple one, and 
free from the symbolism which now prevails 

As the early Aryas, like their descendants, have always provided 
texts for the minutest details as far as they went, it may be inferred 
from the texts above given that the Vedic marriage ritual was very 
simple, and did not include anything beyond what we find laid down. 
If we had had any other Vedic Prayogas (rituals) prior to the Siitras, 
they are not now accessible, and may be treated as non-existent for all 


practical purposes. 
1 Aitareya Bráhmapa. VIL 2, 10:—'" तदाहरवाचाऽपत्नीकोऽमिहोत्रं कथमेव जुहोति 
80 निविष्टे मृता पत्नी; नशा aerei कथमभिहोत्र जुहोति? पुत्रान्पौत्रा्नतृनित्याहररिमश्च लोके ऽस्रष्मिं्चारिमन्‌ 
लोकेअयरं स्वगोस्वगेण स्वर्ग लोकमार्रोहेत्यमुष्यैव लोकस्य सन्तति धारयति यस्यैषां पत्नीं नैच्छेत्तस्मादप- 
स्नीकस्याधानं कुवैन्त्यपत्नीकीभिहोत्रं कथममिहोत्रं जुहोति। श्रद्धा पत्नी सत्यं यजमानः श्रद्धा सत्यं 
तदित्युत्तमं मिथन॑; श्रद्धया सत्येन मिथनेन स्वर्गालोकाञ्ञ यन्तीति |” ऐ. ब्रा. पं. ७. -भ. २ खं. W^ 
Haug’s Aitareya Bralmana, vol. I. pp. 176-7 ; vol. IL. pp. 456-7 
2 Rig-veda Samhitá X. 27, 11 and 12 (vol. VI. p. 509. Prof. Max Miiller’s edition). 
3 Rig-veda Samhité I. 116, 17 (Prof. Max Müller's edition, vol. I. p. 931). 
* Rig-veds Samhita X. 85, 26 (Prof. Max Miiller’s edition, vol. VI. p. 198.) 
5 Rig-veda Samhita X. 85, 29 and 30 and 34, (vol. VI, pp. 199, 200 and 201). 
Instead of this, the followers of the Black Yajurveda perform according to the Satyá- 
40 shádha Siitra what is known as the Cháturthika Karman. 
5 Rig-veda Samhita X. 85, 29 (vol. VI. p. 199). 
7 Rig-veda Samhitá X. 85, 26 (vol. VI. p. 202). Taittiríya Satyáshádha Grihya 
Sütra ch. i. 


5 Rig-veda Sambitá X. 85, 38 and 39 (vol. VI. p. 203). 
° Rig-veda Samhitá X. 85, 43 and 45 (vol. VI. p. 205). Satyáshádha Stitra ch. i. 


1० Rig-veda Samhitá X. 185, 47 (vol. VI. p. 206). 
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This much may be at once stated, that neither the Rig-veda hymns, 
nor the Mantra portion of the other Vedas, furnish materials for the 
complete marriage ceremonial as it now exists, and to which I have 
now to invite attention. Various changes upon the Vedic texts 
have been gradually introduced by custom. These in their first stage 
of innovation are evidenced by the Grihya Sátras of the different Sákhás 
(branches). These Sátras again show that the marriage customs, even 
in those early days, had undergone a considerable change, and also that 
they contemplated further modifications according to the usages of castes 
and countries. I shall therefore now begin with the Sütra ceremonial 10 
for celebrating marriages, adding the present rites thereto.. The Sütra 
is the first stage next after the Mantra period ; and itis the basis of 
the present ceremonies. 


The Áryas profess to be guided by their own respective Sütras ; 
but they go on adding almost unconsciously on every conceivable ocea- 
sion. So that the so-called present Sütra ceremonial is a mixture ; and 
as such it will here be given. According to this, the marriage ceremony 
now performed among the twice-born classes, consists of 27 principal 
observances.! Ofthese four are founded onthe Grihya, twelve on the 
Grihya Parigishta, and the rest derive their authority from custom 20 
alone. 

The list above given will show to even a casual observer that a con- 
siderable advance in minute details has been made upon the Vedic rite. 
I have intentionally left out minor observances. The purely Sütra 
rites are very few. :To these are added the Parisishta rites, and these 


2 They are as follows :—(1) Vagdana (betrothal); (2) Mandapakarana (the erection 
of the pavilion) ; (3) Punyáhaváchana (a declaration of the auspiciousness of the day); 
(4) The procession of the bridegroom to the house of the bride; (5) Madhuparka 
(offering welcome to the bridegroom) ; (6) Vishiaradána (the offering a seat); (7) 
Gauriharapüjá (worship of. Siva and his consort) ; (8) Jalasuddhi (the consecration of 30 
water for giving the bride) ; (9) Kanydaddna (the gift of the bride) ; (10) Akshatdropana 
(the throwing of rice); (11) Kankanabandhana (the tying of the bracelet); (12) 
Ardrakshatáropama (the laying of wet rice); (13) Tilaka Karana and Maldbandhana 
(the marking of a spot on the heads and the tying of necklaces of the hride and the 
bridegroom) ; (14) Ashta putridána (the gift of the clothes of the hride) ; (15) Mangala 
Sütra bandhana (the tying of the auspicious thread round the neck of the bride); (16) 
Ganapati pijana (the worship of Ganapati) ; (17) Uttariya pránta bandhana (the tying 
of the ends of the garments worn hy the pair); (18) dkshatà ropana (the throwing of 
rice on the heads of the pair hy the people assembled) ; (19) Sechyadi pijana (the wor- 
ship of Lakshmi, Parvati, and Sachi); (20) Váyanadána (the gift of auspicious things) ; 40 
(21) Viváha homa (the marital sacrifice); (22) Saptapadi kramama (the ‘walking of 
seven steps); (23) Gyihe pravesuniya koma (the sacrifice on entering the hride- 
groom's house) ; (24) Airinidána (tlie gift of a hamboo framework with lamps burning); 
(25) the makiug over of the bride to the parents of the bridegroom (26) Devako 
tthápana and mandapododsana (dismissing the Devatas that were invoked at the hegin- 
ning of the ceremony ; aud the pulling down of the pavilion) ; and (27) Griha pravedu 
(entry of the bride into the bridegroom's house) 


y? 
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latter are accounted equal to the first, and are held to belong to the Sütra 
class. The remainder are customary, and these are again supplemented 
by many more, which Ihave not detailed here. Astrology, which came 
to the front in later times, now forms an integral part of the authorities 
governing marriages. The astrological provisions are set aside by a large 
number without practical inconvenience and with perfect impunity. A 
few, however, wil! seek their aid ; andin such a case the auspiciousand ` 
inauspicious signs and. ceremonies play .a very important part. These 
affect chiefly in reference to the stars ruling at the birth of the parties ; 
10 to the changes of planets; to the comparison of the twelve signs of the 
zodiac; to the parties’ names ; to the seasons of marriages; to prepara- 
tory sacrifices, &c. &c. Asaspecimen of good and bad signs, and their 
‘attendant ceremonies, I give one example. Ifthe bride, while on her 
way to her new home, cries, it is a bad omen; but the ritual provides a 
ready cure. A symbolical mantra is recited, and the evil is allayed. 
This is à fair sample of the symbolism which now rules some branches of 
the Hindu ceremonial, even independently of astrological considerations 


The above, as I have said before, is the ceremonial laid down for 
the higher classes. It is based on Asvaláyana Grihya Sitra, and 
20 Náráyanabhatta has summarized it with all subsequent modifications 
in his work called Prayogaratna, which is a current work, and is the 
groundwork of my summary. But even here there is a very wide 
interval between theory and practice. There are places where hardly a 
qualified Bréhmana priest is obtainable, and parties have to improvise 
a ceremonial for themselves. This is done by distributing pan-supdri, 
worshipping the honsehold deities and the ceremonial pothi (book) con- 
taining the ritual. In the nature of things it cannot be otherwise ; 
for although N&réyanabhatta wrote for all the three higher classes, 
all of them are not now to be met with in the state predicated. 
80 of them by Manu and others. I would not now enter into the vexed 
question of classes. But even taking the Bréhmanas as representing 
the three higher classes, statistics and daily experience show that 
thousands of Bráhmanás are only so in name.! To them the 
Vedas are a sealed letter. In such a case, whatever the theoreti- 
cal ritnal may be, its performance depends on the state of the 
people, and on their local apd class usages. Indeed, this seems 
io have been present before the minds of the different treatise-writers 
themselves; for they distinctly base all the marriage ceremonial on 
custom. Thus in the Prayogaratna itself, Náráyanabhatta states the 
40 fact as follows, giving the Grihya Sütra as his authority :— 


“/ ग्रयोगपारिजाते तु गुंह्मपरिक्षिष्टानुसारेण कन्यादानतत्प्रतिग्रहजवनिकापूवेकमन्त्रवन्निरीक्षणा- 


3 Mahábhárata Vanaparva, A. 179, vv. 19—386, leaves 178, 179 p. 1; Hunter's Orissa, 
vol. I. p. 238; the same, mutatis mutandis. is true of nearly all other provinces 
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छतारोपणदास्यादिदानपुरोधः कतृकाभिषेकपरस्परक्षीर पृतातिलक करणमालारोपणपूवेसम्पादितकौतुकसू- 
तरबन्धनगणपतियूजनक्रसुकबन्धनादीत्य यमनुधानकम उक्तः स च देशाचारवरोनानुसतेव्यः | 

भथ खळूचावचा जनपदधर्मो ग्रामधमांश्व तान्विवाहे प्रतीयादिति सूत्रतः पदार्थस्वरूप इव तत्कमेपि 
समस्वादेशाचार प्रामाण्यस्येति दिकू. (Leaf 72.) र 

The Dharmasindhu (parichchheda iii., 1st half, 1. 50 p. 2 lines 2—4) 
comes to the same conclusion. Thus, while discussing the question 
‘whether in the matter of marriage, the limits of sapinda relationship 
laid down by. Yájüavalkya in ch. i. v. 98 (see above Part II. p. 168 
ll. 2 and 8) may not sometimes be further circumscribed, the author 
speaks as follows:— 10 

“ जमपदधमो ग्रामधर्माश्व तान्विवाहे प्रतीयात्‌ | येनास्य पितरो याता येन यावा: पितामहाः | तेन 
यायातू सतां मार्ग तेन गच्छन्न दुष्यति RIA: स्वकुलदेशाचाराविरूद्धस्यैव झास्त्रस्य विवाहे 
3नुसतेब्यलात्‌.!! 

Translation :—For, in respect of marriage, those texts alone are to 
be followed, which are not opposed to the usages of one’s family or. 
country in accordance with the following among other texts:—‘The 
usages of the country should be followed in marriages’ (see Ásva- 
láyana Grihya Sátra I., 7, 1, p. 25), and ‘ that path of the virtuous should 
be followed by which one’s father and forefathers have gone. No sin 
will arise out of such following.’ [A text of Vyása.] - 20 

The Samskérakaustubha has likewise admitted the supremacy of cus- 
tom on this subject ; for after giving the ritual as deduced from texts, the 
author says (see l. 221 p. 1 line 8): --एवंससापि सकलग्रन्थाननादृत्याचारानुसरण- 
मेवेच्छतां परितोषाय यथाचार मपि प्रयोगो लिख्यते. Translation : ‘ Although it is so, 
Inow write the ritual adopted by custom for the gratification of those who 
wish adherence to the custom in defiance of all treatises [on the sub- 
ject]? Itis true this passage shows the author not to be favourably 
inclined to the advocacy of custom as against express texts. But I take 
this circumstance as strongly proving the general prevalence of the 80 
customary law against express texts, for it is not at all likely that the 
author with his dislike for the ritual he lays down, would have cared 
to do so, and thereby to give it some sanction, if the followers of such a 
ritual had been in a small minority. The truth probably was, thatthe 
author was aware that the ritual already laid down by him according to his 
notion of the-veneration for texts was not likely to be accepted by the lay 
public. Indeed, such is now actually the case. For the old ceremonial 
has, in a great measure, been superseded by the new customary one. 

From what Kamalákara says before prescribing the Punyáhaváchana 
ritual for Sádras, (viz., तत्रादौ कमोड्रल्वाधुण्याहवचनमाचारानुसागेणोच्यते) it ap- 
pears that he had also consulted the practices of the Sídras before writing 40 
his work, and wrote according to what he had observed (see his Šúdra 
Kamalákaral,19,p.1,line 1). But his work itself is now almost out of 
use. Hach caste has its own ceremonial ; and now while in some 8697६ 
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castes the tendency is more and more to imitate the twice-born classes, 
in others it is to give up as much of the old ceremonial as possible. 


The above authorities are, it seems to me, decisive. And they aro 
consistent with what also appears clearly from the purely ancient 
writers themselves, namely, that the marriages of the Aryas were 
always regulat... by caste, family, country, and village customs. 


It is curious to read some of the accounts in the English books. 
These were probably composed either from second-hand information 
or from obsolete prayoga (ritual) writers of particular districts. Some 

10 portions of the ceremonial may agree with those now in practice, but 
that is simply a matter of accident. A ceremonial which lasts for । ays 
together according to the text-writers now takes place, as I know 
from instances within my own experience, in two or three hours. The 
only matters that occupy: a prominent place at present are the presents, 

. the processions, and display generally, when the parties can afford. The 
simplicity of the Stitras has gone away with their makers, the Rishis. 
There are cases where tho new prayoga (ceremonial) is followed. But 
even there, except in very essential matters, it is considerably modified 
by local usage. This may be said of the highest class of Bráhmanas. 

20 In other classes such a thing as a prayoga does not exist. A string 
of Puránic verses are repeated at intervals by a priest if one be pre- 
sent, and the ceremonial is conducted by the elders of the parties, 
particularly women, according to their own usages. Such things as 
Vishnu-Sahasranáma (the one thousand names of Vishnu), and Rama- 
rakshá (prayer to Ráma) are often repeated. "These have nothing to 
do with the ritual. But the parties, really speaking, do not stand in 
need of it. Ifthe Joti can say when the turmeric is to be applied, 
or the cocoanuts and beetle-nuts to be presented to the local deities, 
or the flower garland to be thrown, or the thread to be wound round 

80 the pair, he serves for all practical purposes. If he is up in this 
mechanism, he fashions the marriage. But if he be wanting in this, no 
amount of Mantras (Vedic or Puránic) will do him any good. 

In the Berars, one Tosí (astrologer) often acts as the director of 
marriage ceremonies for a whole village. He sits on a terrace with his 
Ghatiká! vessel set agoing for a particular propitious hour, which he 
notifies previously to the whole village. AN the marriage parties are 
supposed to be ready for the appointed time, and this is announced from 
the central station taken up by the astrologer, by the clapping of hands 
or by other appointed signals to the community. Beyond this procedure 

40 of the priest, who, I understand, often says a Mangalashtaka? or two on 
, १ A copper vessel with a small hole at the bottom through which the water enters. 
This is placed in a pot of water, and the vessel is so made that it fills once in a Ghafika 


or 24 minutes. 1 
2 A vessel blessing the married pair. Many of these are recited at ordinary marriages. 
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the same spot, nostrictly religions ceremony is performed according 
to the books. But the marriages are otherwise duly solemnized 
by the people according to their cnstoms and nsages, and will, I have 
no doubt, continue to be so hereafter in the same manner. 

Amongst a large class of Kunabis called the Leva and Kadvé Kuna- 
bis of Gujaráth,! the marriage season occurs at an interval of twelve 
years ; and female children even in the cradle mnst be married then, or 
remain single for another period of twelve years, which latter circnm- 
stance is considered derogatory to family dignity. This season itself 
extends over one day, or at the most a few days, and these days are be- 10 
lieved to be dictated by the Mdtdji or the tutelary goddess of the class. 
This is done by sticking some rice, wheat, or flowers, after steeping them 
in water, at the foot of the shrine, and asking the image to allow one 
on the right or the left to fall. As some grains or flowers mnst fall, the 
number of allowable days are said to be thereby indicated. The result 
of such customs often is what may be imagined. My purpose here is 
not to describe the social and moral consequences of these proceedings 
but to show that marriages, celebrated in a mode go utterly opposed to all 
` received works of anthority, are still common and accepted as binding 
on the community. For they are sanctioned by custom, and are per- 20 
fectly legal. 

I must add here what I should ordinarily have reserved for another 
place ;' for the pictnre will be otherwise incomplete. As a matter of : 
course, many cases of widowhood occnr in such a community and although 
remarriage is an accepted customary institution amongst the Sádras, the 
caste usage of these tribes is so peculiar, that a girl so cirenmstanced 
mnst repair, as it were, by stealth to the house of her future husband, 
and be married by nature without any ceremonial whatsoever. Similar 
instances occur in other parts of India: the Dhoká and Dang marriages 
of Kuch-Behar? are nearly likethe present. Such is the customary law 80 
of this large, important, and influential community in Gnjaráth.? 

1 The Bombay Gazetteer, by J. M. Campbell, C.S., vol. IV. pz 367 (1879) gives 
their numbers at 123,697. My friend Rio Bahadur Becbardas Ambáidas, C.S.I 
belongs to this caste, and he has given ine this account in person. The worthy Sett, 
who has done so much for the Ahmadabad community, wishes to try his best to reform 
these customs, but hitherto his efforts have failed. The only example I can find in this 


volume of a marriage resisted by the caste is noted at page 107; and it is a marriage 
with a widow. See also Bombay Government Selections, No. CXLVIL, New Series, 
1875, chiefly pp. 13—40 
3 Hunter's Statistical Account of Bengal, vol. X. p 377. 40 
* “The most respectable part of the population [of Broach]," says Mr. Campbell, 
“ and the principal cultivators of the highly tilled and fertile district of Broach are the 
Kunabis.’ They used formerly to seek alliances in Kaira, but owing to heavy 
expenses, they have now resolved “to intermarry among themselves.” (Bombay 
Gazetteer vol. II. 1877, p. 373.) Seea similar custom in the Panch Mahals, and the 
origin of it (Bombay Gazetteer, vol. III., p. 225) 
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I draw particular attention to this example. For it must be noted that 
this caste is one of the richest in Gujaráth. It consists of landlords, 
hereditary:district and village officers, bankers, merchants, farmers, and 
artisans. One of its members, Réo Bahadur Bechardas Ambáidass, 
6,8.7., who was lately one of my worthy colleagues when I was in the 
Council of His Excellency the Governor of Bombay for making laws— 
is a gentleman noted for his philanthropic deeds. He has done his best to 
bring about a reform, and the Government themselves have acknow - 
ledged his services. But so deep-seated is the power of custom, that it 

10 has defied all the Rishis and Vedas, and will do so, until the moral and 
religious growth of that class of the community begins from within, I 
cite this instance to show that it is not to insignificance in rank or 
wealth, that the existence of these customs is due; but that they ‘arise 
independently, and follow their own laws 

With a view to bringing within a short compass some of the curious 
marriage customs in different parts of India, I have thrown them into a 
short summary at the end of this Section. Where there is no published 
authority, I have indicated my source of information. Where such is. 
not given, the statements rest on my own énquiries. The summary 

20 gives a variety of cases ; but it can be lengthened by further enquiry-and 
researches. The customary ceremonial is as diversified as the coun- 
tries and peoples in India. In outlying districts liko Sindh and such 
other places, there is often not even the semblance ofa priest. Amongst 
other tribes the priest serves a barely secular purpose. In others— 
notably amongst a sect of Kolis along the coast—it was customary at 
one time to strip the priest naked, so. as to excite laughter ; and a 
marriage was not reckoned quite auspicious if the victim of popular 
ridicule eluded the grasp. Again, where as amongst the Mánbháus, 
the mere tying together of the wallets of the man and woman constitute 

30 marriage, the element of text laws entering into the transaction is nil : 
custom rules everything. 

I now pass on to the supersession of the traditionary old law in 
specific instances. According to the Smriti law, a man may marry as 
many wives at any one time as he pleases.! Usage stil sanctions 
such connections. Manu contemplates polygamy as an exception.? 
‘Usage however has converted this exception into an ordinary practice, 
which however has not entered into some castes. Thusin the Vadana- 
gara Nágar caste, I understand a man cannot marry a second wife if his 
first be living. If he does, social excommunication follows, and so far 

40 as his caste is concerned, he is civilly dead. 

Krishya Yejuh Sanhité, 6th Kanda, 6th Adhyáya, 4th Anuváka, यदेकरिमन्यूपे दे रने पारि- 


ब्ययति तस्मादेको E जाये विन्दते || (MS.) 
5 Manu, ch. ix. vv. /7—83 
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By another caste usage it appears that in the case of a husband taking 
to himself another wife, his first wife can obtain a divorce from 
him, which, according to the text-writers, can never be done. I 
give below the report of a very curious case in the Gándharva caste in 
Gujarath on this question from 2 Borrodaile’s Reports pp. 524-528.! 


1 No. 100. 
Mubashunkur Khooshsl i Appellant, 
Ahmadabad versus 
एप...) His wife Mt. Oottum, and others............... Respondent. 
Register. i The action was laid on the 15th June 1822 in the Ahmadabad 
Gundhuhrou Court hy Respondent Oottum, daughter of Girdbar, and her 
ouste, guardians being her mother Narhhee and Dirkasinks her father's 


Claim by a wife —Órother, suing her hushand, Appellant, in damages Rs. 800, to 
fora divorce from obtain divorce from him. It was stated in the plaint that after the 
Lim ere ve marriage had been celebrated, Appellant contracted Natra (1) about 
hie second wife. seven months ago with another woman, and brought her into his 
Divorce granted. house. He complained on the criminal side against Respondent 

f for not entering his house, and on the trial Respondent was ordered 
to cohabit with Appellant. It was to obtain relief from this order, that she now sued; 
praying the Court either to grant a divorce if Appellaut persisted in adhering to his 
second marriage, or to oblige him to repudiate the second wife, since it was a positive 
rule in their caste (the Gundhurou or musicians and singers) that no man should 


20 


marry a second wife during the life of bis first unless she were barren, or blind, or’ 


had other material defect, and that he must repudiate one or the other, since bigamy 
was not permitted in their caste. Respondent said that Appellant was also. under 
excommuniestion by the caste forthis offence, hut if he chose to take home her, his 
lawful wife, and to repudiate the other, and could get re-admitted to caste, she would 
enter his house, hut not otherwise. 

Appellant did not deny the fact of having married a second wife, hut pleaded that 
the investigation on the criminal side was decided on the Vyavustha of the Shastree, 
and was a barto the present action. The order passed on that occasion was that he 
should allow Respondent, his lawful wife, to reside in his house, and keep the second 
wife in a separate lodging. He was ready to obey this injunction, but pleaded that he 
could not be obliged to repudiate the second wife, as Natra was permitted in their caste. 

Respondent replied that the custom of country and of caste was paramount at all 
tfmes to the Shastra, and the Court would find that the custom was in her favour. 

Appellant rejoined that he could produce examples of second marriages in this caste, 
and that Respondent’s only claim lay against him for maintenance in case he neglected 
to give it. His claim against the caste was foreign to the subject at issue, and ought 
not to have heen introduced hy Respondent in her pleadings. 

The Court asked the Hindu Law Officers, if any person should without good and suf- 
‘ficient cause take a second wife for his own pleasure, whether he could keep hoth the 
first and second wife in his house or not. . 

The Shastrees said : In the First Book of the Yájfiavalkva Smritee (the Mitákshará) 
in the first line of the second page of the 9th leaf, on the reasons for a man’s second 
marriage, are these words: “ When a wife is either drunken, long diseased, mischiev- 
ous, barren, expensive, abusive or hears only daughters, let her be superseded hy another ; 
also if she he inimical to her husband. (The commentary declares the word “ drunken” 
to apply “ even to the wife of a Shoodr, for the half of bis body, whose wife drinks, 


80 


becomes impure, wherefore to all alike it is forbidden”; the phrase “ let her he 50 


superseded hy another" to signify the taking of another wife.) Eight ressons for 
marrying a second wife are laid down, hut where not even one of these reasons exists, 


10 


20 


30 


40 
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I quote the entire report, as it throws considerable light on caste 
privileges. 


the taking of a second wife, by the laws of the Shastra, is not proper. Again, should it 
be done, it appears from the Shastra, in the same line, that even then the first wife must 
he maintained, for on failure of that, to bim will he a great sin. So that even if he 
take a second wife, the wife who first received bis hand must be made glad continually 
with presents, bonor and proper acts, &c. and he taken care of; should be fail to do it, 
a great sin is denounced against bim the busband and against the prince. (2) In the 
present ease this person having one wife alive, and without any of the eight ahove- 
mentioned rensons existing for a second wife having taken another wife, has acted 


‘improperly, but since be has made a second marriage, let him constantly please bis: 


first wife in the manner laid down in the Shastra. 

Respondent. urged that the Shastra did not apply to their caste, who would all declare 
the rules to be against having two wives. > 

The Court determined to sunimon the whole caste, of which there were only twenty- 
four more members. Three of these were under expulsion ; the fourth was not in a fit 
state to appear in Court. Of the remaining twenty, nineteen declared on oath, that 
if there were cause, a man might keep two wives, but not so if no reason existed for 
doing it. If hotb the wives agreed, be might keep them hoth, if not, the hushand 
must grant & divorce (Farigh kbat) to the dissentient one. Natra was practised in 
their caste. . 

The twentieth and last deposed that the custom of the caste permitted a man to 
have two wives ; if either of them did not agree to live with the other, still the husband 
might keep them both, unless be chose of his own accord to let one separate, but 
he migbt not grant ber a divorce (Farigh kbat) Appellant was tbe son of this 
witness's. maternal first cousin. 

The Court, on the general expression of the caste, decided that Respondent was en- 
titled tòg divorce unless Appellant should comply with the terms required by the caste, 
and be, being called on by the Court to state wbat steps he would pursue, replied that 
lie would not grant a divorce to either. 

The Court therefore declared 2 divorce between the parties busband and wife, and 
gave Respondent full power to actin every respect the same as if no contract bad 
been made with the Appellant, wbo was to pay costs of suit. 

When the suit came on for hearing Appeal, it appeared that Appellant was now willing 

to put away his second wife, but as the caste bad taken up the mat- 
8 Decree th ter, and expelled the Appellant for liis conduct in the business, it 

eptember 1822 b : xv. ; 

Sudar Udalut, became necessary to allow him time to satisfy the caste, hy proceed- 
sitting Judge J. ing tothe formal repudiation of bis second wife, and recovery of 
Romer, Chief bis privileges of caste. For it was understood that this bis first 
Judge. wife, Respondent, in that case would waive any right to a divorce 
under the decree, and would consentto the re-establishment of conjugal rights and 
duties between them. The case was therefore laid overfor a month. At the expiration 
of the time, Appellant’s Vakil informed the Court tbat liis client bad a Farigh kbat 
to his second wife, bnt bad not heen able to obtain re-admission to caste, as many 
of the members were absent from ‘Alimadatad. Respondent’s Vakil represented 
that no intimation of the Farigh khat bad been received by Respondent, and 
tbat there was a sufficient number of members of the caste present at Abmadabad to 
absolve Appellant from his excommunication if he bad sincerely wished to settle the 
dispute, wherefore be payed the Court for judgment. 

The sitting Judge held that further time ought not to be granted, since Respondent . 
was averse to it, and on tlie grounds sbown in the proceedings by which the usage of 
divorce in the caste ofthe parties had heen proved, the judgment of the Register 
was affirmed against Appellant. 


` 
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I now proceed to note in what manner the text-law has beeņ broken 
through. I must at once state here that my statements are not 
exhaustive, but rather indicative of what has taken place, and of what is’ 
going on. Marriage amongst the Áryas, whether it takes place accord- 
ing to one of the eight traditional forms, or according to mere popular 
usage, is a customary religious ceremony. When once celebrated, it can- 
not be dissolved, even if it has been irregularly performed. In cases 
where the Saptapadi and viváhahoma are completed, it is an unalter- 
able transaction.! It may be that the caste may have voted against 
performing it, because in their view the girl should have been 10. 
bestowed on another. The mother may have done it in defiance of the 
father ; but if it has been duly solemnized, it can never be set aside. 
This is a caste question, and since the passing of Bombay Reg. IT. of 1827 
ch. I. sec. 21 clause 1st, it cannot directly form the subject of a civil’ 
action. Even when marriage questions did once come into Courts, 
our tribunals as a rule consulted each caste, and regulated their 
decisions according to their received usages.? | 


f 
I now propose to describe the restrictions imposed on Arya mar- 
riages and their removal. 


1 Bellasis’ Bombay Sadr Diwáni Reports, p 43. 20 


3 This is very amply illustrated by the case of Krishnee in Borrodaile's Reports, 
vol. 2, pp. 138-40, of which I give a sbort abstract. This was a suit for enforcing 
celebration of a marriage agreed upon ‘between Respondent and Appellant Krishnee, 
which the other appellants, uncles of Krishuee, wished to set aside. The matter was 
referred by the Zillah Judge to thecaste, and the majority being in favour of celebrating 
marriage, a decree was given in respondent’s favour, and affirmed by the courts of 
Appeal and the Sadr Adalut. 


But all these decrees availed nothing. The girl Krishnee persisted in ber refusal, and 
hér uncle preferred to pay the penalty entered into in the Zilla Court. The rest 1s thus 
teported :—'* The Sadr Adalut consulted its Law Officer, under date 19th May, how a 30 
mungnee pronounced valid hy the majority of a caste, and confirmed hy the Courts of 
Justice, but to which the woman to be betrothed refused to conform, hy denying consum- 
mation to the busband, and attempting to marry with another, is io be enforced? He 
replied, ** a mungnee pronounced valid by the caste cannot Be set aside, and the woman 
on refusal to celebrate the marriage should be compelled by the caste in whatever manner 
they think proper to consummate it, and orders should be given to the caste for the pur- 
pose. For Brubasputee ordains thet the sovereign shall cause all religious rites to he 
observed as they have heen of old, respecting country, caste, and people.” (1) Before 
the Vyaoustha was given, even the marriage of Krishnee with Motee Joitah was 
clandestinely celebrated by appellants on the 29th April, and the caste having been exa- 4.0 
mined, declared this Jast marriage Jegal, so the Sadr Adalut left respondent to seek 
redress if he chose, letting him find out the proper course for himself ; he bad already 
received the damages sued for, Rs. 1,183 and all costs, and the amount of the penalty 
bonds Rs. 2,000, was carried as a fine to account of Government." 


See further in regard to caste-questions Narotum Bhagvan v. Mithéldl Káhándás 
and 42 others, Printed Judgments of Bom. H. C. for 1878, page 235. ' 
22 
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The Vedas are apparently silent as regards the restrictions now 
imposed. Aévalfyana recommends the Kula (family) of the girl 
to be examined on the father’s and mother’s side, in order to see (so 
ssys the commentator), that they have not committed any of the 
Mahápátakas (great sins), and have not had any taint of apasmára 
(epilepsy), &c. Further, the girl should be qualified by her talents, 
beauty, and disposition, and be free from disease.’ In the Grthya 
Perisishta? the field of selection is more restricted. The sapinda and 
sagotraja are not to be married, so also one of a Viruddha-sambandhá 

10 (of contrary connection). The whole however is governed by a passage 
in the text directing the observance of the usages of the peoples and * 
villages in marriages. i र x 

Other Smriti texts as given below.seem to bear on this subject. 

Manu* omits the pravara altogether, nor does Kullákaincorporate itin 


n 


1 Áávalíyana Grihya Éátra, I., 5, 1-4; page 22, Calcutta ed. 

3 Áávaláyana Gribya Sutra, p. 284, Cal. ed. 

® See Gribya Sátra of Áávaláyana i. 7, 1 (p. 25 Cal. ed.) 

* Manu IlI., 4 and 5 :— 

K गुरुणानुमतः स्नात्वा समावृत्तो यथाविधि | 
20 उद्वहेत द्विजो भाया सवणो लक्षणाचिताम्‌ || 
असपिण्डा च या मातुरसगोत्रा च या पितः । 

सा प्रझस्ता द्विजातीनां दारकर्मणि मैथने ॥ 

Sir William Jones’s translation (Grady’s edition p. 40) runs thus :— 

4. Let tbe twice-boru having obtained the consent of bis venerable guide, and having 
performed bis ablution with stated ceremonies, on bis return home, as the law directs 
espouse a wife of the same class with himself and endued with the marks of excellence. 

5. She who isnot descended from his paternal or maternal ancestors within tbe 
sixth degree, and who is not known by her family name to be of the same primitive stock 
with bis father or mother, is eligible by a twice-born man for nuptials and holy union. 

30  N.B.—This description of the sapinda relationship does not accord with that of _ 
Y4jfiavalkya, in respect of the mother’s side, where it extends only to the fourth 
degree instead of the sixth, see above १४]. ch. i. v. 52, (p. 168 1. 2). 

The words ‘ within the sixth degree,’ although not italicized, appear to have heen 
incorporated into‘the translation from the gloss of Kulldks. But it seems to me that 
Kullúka is not quite accurate here; for be mentions the seven degrees of relationship 
from a verse from Manu cb. v., v. 60, which refers to impurity on account of death, and 
his comment thereon shows that on that account he bad in bis mind the sapindas on 
the father's side through males only (see Manu |. 86 p. 1). 

It has also to be noted that the resiriction of the gotra of the maternal grandfather, 

40 mentioned in the above translation, is now confined to the followers of the Madbyan- 
dint S&kb& See the Dharmasindbu pari. iii. 180 part 1. 57 p. 1 lines 3, 4; आकझविवा- ` 
होढापुत्राणां तु सर्वेणां मातामहगोत्रं न वज्येम्‌। किन्तु माध्यन्दिनीयानामेव | मातृगोत्रं माध्यन्दिनीयानामि- 
ति सत्याषाढवचनात्‌ । तथैव सर्वत्र दिष्टाचाराच | Translation :-- In the case of bridegrooms 
horn of {mothers}, married according to the Bráhma rite, it is not all that have to 
avoid the gotra of their maternal grandfather, but only such as are followers of the 
Mádhyandini Bákhá; for Saty&shádha says: ‘the gotra of the mother [is to he ob- 
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his commentary. Brihat Parásara too like Manu omits the Pravara.! 
Gautama? and Vasishtha omit mention of the gotra altogether 
Sankha* contracts by one degree the Sapinda relationship mentioned 
by Yájüavalkya.? Vishnu? agrees with Yájüiavalkya 


Thus it is clear that there is no agreement amongst these Rishis. 
Hence the directions to abide by caste customs and country usages.” 


served] by the followers of the Madhyandini Sékhé’ ; and the usage of the learned is 

to the same effect everywhere.” See to the same effect the Samskárakaustuhha 

l 196, p. 1, 11. 2—4, and the Gopínátha Bhatti. The Nirnayasindhu (pari. iii, let - 
part, 1. 30, p. 2), which thinks thé restriction applies to all, is refuted by the Samskára- 10 
kaustuhha. 

1 Brihat ParfSara, ch. iv. (Part ii. p. 119 Cal. ed.) पिठुयैत्र eret माहठयेस्थ सपिण्डत्ता |. 
नच तामुदहेल्कल्यां दारकमेण्यनादृतास || 

.Translatiou :—A maiden who is a Sagotra (of the same family) of the father, and 
who is a Sopinda of the mother should not be married, she not being accepted [as 
-available] for marriage. 

* Gautama, ch. iv., (Part ii p. 407 Cal. ed.) गृहस्थः ata we विन्देतानन्यपूवी यवी- 
यसीम्‌ | असमानभरवरेधिवाह ऊर्ध्व सपतमात्पितबन्थुभ्यो बीजिनश्व मातृबन्धुभ्यः पञ्चमात्‌ | 

Translation :—A householder should marry a bride who is equal [by class], who has 
not been married before, aud who is younger. Marriage [takes place] with those who 20 ` 
have not the same pravara, and who are heyond the seventh degree on the father’s 
side, as well as on that of the hegetting father [as distinguished from the nominal father, 
fe: the husband of the mother], and who are beyond the fifth degree on the mother’s side. 

N.B.—I have translated above the words pityibandhubhyah and matribandhubhyah 
into ‘on the father’s side’ and * on the mother’s side’ in accordance with the comment , > 
of Háradatta. The Nirnaysindhu (pari. iii., lst part, 1. 23, p. 1, line 8) interprets the 
funfier into ‘ from the -father and from the technical paternal Bandhus'; and the 

. wards into ‘ from the mother and from the technical materna. Bandhus ] 
3 Vasishtha :— Ch. viii. (Part il. p. 471, Cal. ed.) गृहस्थो विनीतक्रोषहर्षो गुरुणानुज्ञातः खात्वा 
असम्रानाषोमस्रष्टमेथनां यवीयर्सी सदशीं भाया विन्देत्‌ | पञ्चमी मातृबन्धृभ्यः समीं पितृबन्धुभ्यः॥ 30. 

Translator :—A householder, banishing anger or joy, being.pérmitted by his precep- . 

tor, and Naving hathed [on the termination of his studentship] should marry a maiden 

_who has ndtthe same pravara, who has not known a male, whois younger, and of 
the ‘same class, and who is [not within] the fifth [degree] on the mother’s and the 
seventh on the father’s side 

* Sankha :—Ch. iv. (Partii. p. $46, Cal. ed.) विन्देत विधिवद्वार्यामसमानाषेगोजजाम्‌ | RT- 
तृतः पञ्चमीं चापि पितृतस्त्वथ सप्तमीम्‌ | 

Translation :—One should marry a maiden according to proper rites, who has neither 
the same pravara, nor is of the same gotra, and who is [not within] the fifth [degree] 
on the mother’s and the seventh on the father’s side. 

* See above Part ii. chap. i. vv. 52, 53, pp. 167 and 168. 

e Vishnu :—Ch. xxiv. (Parti. p. 109 Cal. ed.) न सगोत्रां न समानावे्रवरां भायां विन्देत्‌ 
मातृतस्त्वापञ्चमाद्‌ पुरुषात्‌ पितृतभ्रासप्तमात्‌. 

Translation :—One should not marry a bride who: 18 of-the same gotra or lias the 
same pishi as pravara, and is within the fifth (degree) 69-the mother's and the seventh 
on the father's side 

7 Agvaléyana Grihya Sdtra 1.7, 1 (p. 25, Cal, ed.) Nirnayasindhw pari. iii. lat 
part, 1. 30, p. 1, line8 
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In such circumstances it becomes imperative to enquire into the 
circumstances of the people, before any text or texts are applied for 
the governnient of their most important family relations. Have all, 
the twice-born classes Gotras and Pravaras; or are we trying to 
square Aryan society in India into the circle of certain texts, and 
fit it to them according to certain preconceived notions? We have 
four great classes. Have they all got Gotras and Pravaras? The 
first are Bráhmanas. Many of them have no Gotra, or if they once 
had, it is not now known.. If the Gotra is not known, the pravara 

10 cannot- be known ; for the one essentially depends on the other. ! 


I know the existence of Kshatriyas and Vaisyas has been questioned. ` 
But that there are both classes still existing is, I think, proved by 
cotemporary history and current statistics. 


-' :Akthe same time, it is no secret that they have neither gotra nor pra- 
vara. This is onthe authority both of old texts, as wellas of current 
history. Indeed thousands of Bráhmanas themselves in different parts 
of the country can be said to be any hardly better. Hence they are 
told to borrow a gotra from the Áchárya or the Purohita for the occa- 
sion. On this point I must quote the following from Kamalákara* :— 


20 स्तगोत्रादज्ञाने तु सत्याषाढ: | अथानाज्ञातबन्धोः पुरोहितप्रवरे णाचायैप्रवरेण वेति | आचायैगोत्रप्रव- 
रानभिज्ञस्तु द्विजः स्वयम्‌ | दत्त्वात्मानं तु कस्मेचित्तद्वोत्रमवरो भवेत्‌| यद्वा स्वगोत्रप्रवरविश्ुरो जम” 
aa: | विवाहं च न तेनैव गोत्रेण तु समाचरेदिति कश्चित्‌ | दिवोदासीये$पि | स्वगोत्रप्रवराज्ञाने 
जमदाप्नियपाश्रयेत्‌। | 

Translation :— In the case of one ignorant of one’s gofra and the like, 
Satyáshádha says * of one whose kiasmen [or pedigree] are not known, 
[rites are to be performed] according to the pravara of the Purohita 
(family priest)'or the Acharya (religious preceptor). Some [author] 
says :—' A twice-born, ignorant of his gotra and pravara, should give 
himself to another and belong to his gotra and pravara ; or one who has 

' 80 no gotra and pravara of his own [should be considered] a descendant of 
Jámadagni, and should not intermarry in that gotra.’ Even in the 
Divodásíya [it is said]:—* Where one’s gotra and pravara are not 
ग The Nirnayasindhu pari. iii. Ist part 1. 27 p. 2 to 1. 30 p. 1 ; Samskárakaustubha 
1. 198 9. 1. ' n ` 

3 See amongst other authorities: Sidra Kamalákara leaf 85, p. 2. The Rájputana 
Gazetteer, vol. I., Caléutta, 1879, pp. 37—81 ; Gazetteer for the Hydrabad Assigned 
‘Districts by .N. C. Lyall, C. S., 1870, p. 183; Atkinson’s Gazetteer, N. W. P. vol. I. 
pp- 48, 103, 159-62, 266, 329 ; all districts in the N. W. Provinces have nearly all the old 
diyisions : see also reference to castes in vols. 2 to 4 of Atkinson's N. W. P. Gazetteer, 

40 and so there are in Ayodhyá, so also the Gazetteer for the province of Oude, vols. 1 to 
30, 1877, also contains ample evidence to the same effect. 

s Afvalayana 'Śráuta Sútra, 2nd half, 6, 15, 4, and comments thereon, p. 885, 
Cal. ed.; Samskárakaustubha 1. 195 p. 10; Nirnayasindhu pari. iii. Ist part,1. 30, p? 1, 


line 1; Dharmasindbu pari. iii. 1. 56, ? 2 and l. 57, p. 1. 
* Nirnayasindhu, pari. iii, 1st half, 1. 30, p. 1. 
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known, Jamadagni should be resorted to [i. e. his gotra should be 
accepted]. ? : 

This shows to what lengths Hindu sociéty had gone in Kamalá- 
kara's time. Since then the confusion and ignorance has become 
greater still. What is the criterion. for settling the validity of these 
marriages, nay and of Bráhmana marriages too? The Purohita is the 
officiating priest, and the Áchárya is one who teaches one Veda (Manu, 
chap. ii. v. 140). Both these are necessarily changing elements; and 
even if they were constant, it would be ridiculous to determine the 
marriage relationship of the parties, from the gotras and pravaras of 10 
entirely distinct persons. For even if the parties continue in one place, 
the priests may change, but if they move to different places, the priests `` 
must be necessarily different. Besides such cases—(and they are 
thousands and lakhs)—are provided by no texts at all. A marriage 

: between persons so circumstanced is a good marriage when accepted 

as such by the people according to their own usages. 

Applying these remarks to particular classes of cases, I would refer 
to the Sapinda Section,! where the later writers have themselves re- 
corded how far in their times usages had upset the Sapinda provisions 
ofthe Smritis. The following passage from the Samskárakaustubha 20 
shows that it is allowableto contract the Sapindaship.if usage sanctions 
such a step. Thus:— ` 

“ अतः सिद्धमेतत्‌ करावपि येषां कुले ढेशेनुकत्पलेन सापिण्डयसटूनेच: परम्परया समागतः तेषां 
तादृदधासज्रोचेन विवाहे न दोषः। अस्ति च भायोत्वोतपत्तिः | अन्येषां तेःसह व्यवहारे नेव दोषः | स्वयं तु 
स्वकुले शाविरूद्धसापिण्डञ्चसङ्कोचेन विवाहे भवत्येव दोषः नच भायोत्ोत्पत्तिः | दृश्यन्ते हि स्वयं सापि- 
ण्डञ्चसङ्कोचेन विवाहमकुर्वन्तोंडपि तादृशासङ्कोचेनासकृड्जातविवाहेभ्यः कन्याः स्तीकुवन्तस्तच्कुलीनान्‌ 
श्राद्धादी भोजयन्तक्ष बहवः दिष्टाः | अतएव मातुलकन्योद्वाहिनां हेमाद्यादो आद्धानिषेषी $पि स्वकुलदेदो 
परम्परयानागतसापिण्डञयसङ्कोच कृतविवाहाविषय एवेति वेध्यम्‌’ —(The Samskarakaustubha 
1. 175 p. 2 lines 2—6.) 


Translation :— Thus it is established that even in the Kali age, mar- 30 
riage within the prohibited degrees is not sinful, if it takes place in 
families or countries where the alternative of the narrowing of the 
sapinda relationship has prevailed through several generations, and if 
it is in accordance with such usage. The state of the wife is also 
` superinduced [on the bride so married]. There can be no sin in others 
associating [with such a family]. There will of course be a sin in a 
marriage within prohibited degrees where such marriage is opposed to 
[the usage of] the family or the country ; nor will the state of the wife 
be superinduced [on the bride so married]. Several sishtas (learned 
men), who themselves do not marry within the prohibited degrees, are 40 
Seen accepting [into their family] brides from those who have more than 


* See above pp..353-—356. 
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‘once contracted such marriages, and feeding the descendants of such 
a family on an occasion like that of Sraddha (an offering to the manes) 
Therefore, the prohibition [laid down] in Hemádri and the rest in 
regard to [the entertainment of] those who marry the daughters of 
their maternal uncles, at a $ráddha (an offering to the manes) should be 
understood as applying to those who marry within the prohibited 
degrees without such usage having prevailed in their family or their 
country through several generations.” 

The entire passage from the Kanstubha is given elsewhere. 

. 10. In cases where the Pravaras! of both parties are the same, marriage 
is said to be improper. Very few do this knowingly. But if it be done, 
marriage cannot be dissolved. Some hold that a girl so married should 
be maintained like a mother. But there are hundreds of families noto- 
rious for such connections. They were once accounted inferior in social ` 
position, and even now some sticklers will not contract alliances with 
such families. But the majority do so, and even those who will not 
contract matrimonial alliances with them, treat them in all respects 
as well qualified members of their communities. The question of 
a proper or an improper marriage is therefore always one of usage, to 

20 be determined according to the people's ichéra (practice), and not 
by mere texts of greater or less antiquity.* 


Other instances of the supersession of textlaw by new usages are not 
wanting. The Samskérakaustubha (l. 196 p. 1 lines 9 and 10) cites a 
text of Nárada* to show that a pratyudváha (the marriage of a brother 
and sister in one family with a sister.and brother in another respectively) 


३ See Samskárakaustubha, leaf 182, p.12: fithere are 49 Pravaras altogether, of 
which a list is giveu. They are also ennmdrikediby Áóvaláysna ‘in his Srauta Sátra 
(pp. 871—889, Cal. ed ) 
~ 9 See the texts quoted by Nirnayasindhu part. iii. lst half, leaf 30, page 1 

80 The Chaturviméatimata says : यस्तु देशानु रूपेण कुलमार्गेण चोदहेव | नित्यं स व्यवहायैः स्या- 
देदाचैतत्पट्दयते || —Translation * He who marries in accordance with the usage of his 
country or his family may always be associated with, [for] this-[rule] is supported by . 
the Vedas.” The Chaturviméatimata again :--यस्मिन्देदो य आचारः पारंपयेक्रमागतः | वर्णानां 
किल सवेषां स सदाचार उच्यते. Translation :—Where a usage has prevailed through 
[several] generations in a [particular] class in a [particular conntry], that [usage] is 
named Saddchdra (practice of the learned) 

Bhrigu says :-यस्मिन्देद पुरे ग्रामे TTT वा। या यत्र यिहितो धर्मस्तं धमै न विचालयेत्‌ | 
"Trauslation ;—‘ That usage which uy ails in a country, a city, & village, a community 
of traividyas (people learned in three Vedas) or a town, should not be disturbed.’ . 

“40 * The text runs thus :— 


megane नैव कार्यों नैकस्मिन्टुहितृइयम्‌। 
न चैकजन्ययोः पुंसेरिकजन्ये तु कन्यके ॥ 


Translation :—Pratyudedha (exchange in marriage) should never be done; two 
daughters {should not be given] to one [individual]; so also should two daughters 
of one man not be given in marriage to two sons of another. . 


CUSTOMARY LAW.] 415 


is prohibited. Bnt custom has now decreed otherwise; and if is a 
common occnrrence in these days in our society, even in the highest 
class, and is known in Marathi by the ‘name of Badaldvana (exchange). 
It will be seen that the above text is thus clearly superseded by cnstom. 

As regards the marriage of one person with two sisters, the text 
is in some districts respected by usage only to this extent, that their 
marriage as cotemporaneons wives is held improper. But on the death - 
of one wife, her sister is married without the least objection being raised 
as to the propriety of such au alliance. Probably it was on seeing the 
force of this growing custom that Náráyanabhstta, the anthor of the 10 
Mnhúrta Mártanda, had in Sake year 1498 to record in v. 51! of his 
chapter on marriage (1. 39 p. 1), that such marriages were permissible 
under exceptional circumstances. In some provinces, however, snch 
marriages freely take place; two and even three sisters marrying one 
individnal 
. Again, referring to the second hemistich of the above verse, I misy 
say that the marriage of two sisters to two brothers is sanctioned by 
custom. Instances of snch marriage in the highest families will be 
fonnd in Bombay and other centres of the popnlation. 

As regards Viruddha sambandha (contrary alliances), they are 20 
permitted as:a matter of course. ‘hus, two sisters are given in mar- 
riage to a nephew and his maternal uncle: on the other hand, a girl and 
her mother’s sister are married tc two brothers 

The qnestion of the marriage of a man with the danghter of: his 
mother’s: brother was once considered debatable by some writers, 
Usage has however sanctioned snch marriages amongst the Dekkani 
Bréhmanas of varions denominations. Thns, amongst varions sections 
of the Desastha Bréhmanas and amongst the Kahrádas snch connections . 
are very freqnent; and it is said that if a man can get snch a bride, 
he will often have no other. On this point I give the: opinions of 80 
different modern writers, which will also furnish useful information on 
the cnstomary law generally.  . 

The Dharmasindhn (pari. iii., lst half 1.50 pp. 1 and 2), approving 
of Anantadeva’s view on this subject, summarizes it thns 

कौस्तुभे ql उद्हेल्सप्तमादूध्व॑ तदभावे तु सप्तमीम्‌ | पज्चर्मी तदभावे तु पितृपक्षे ऽप्ययं विधिः || 
सपमी च तथा sot पञ्बर्मी च तथैव च | एवथुद्वाहयेस्कन्यां न दोषः शाकटायनः || तृतीयां वा 
चतुर्थी वा पक्षयोरूभयोरपि | विवाहयेन्मनुः आह पाराइायो यमोॐङ्गिराः-| यस्तु देशानु- 
gin कुलमार्गेण Teer ॥ नित्यं स व्यवहायैः स्याद्वेदाचेतव्मतीयत इत्यादिवचनानां चतुर्विद्यति- 
मतवदूर्तरि्यन्मतादिषूपरूभ्यमानत्वात्‌ सापिण्ड्यसङ्कोचेन विवाहस्य बहुदेदोबु ware येषां कुले देश 
चानुकत्पत्वेंन सापिण्ब्यसडूनेचः परम्परया समागतस्तेषां सापिण्ड्यसडूनेचेन विवाहो न दोषाय | 40. 


ns 
2 The latter half of it runs as follows 
नैकस्मै दुहितृदर्य सहजयोर्नेकोद्भवे कन्यके दः्यादददहनं मिथो न तनुयात्कुर्यादसस्पबद: || 


416 [APPENDIX IV. 


. स्वकुलदेद्वाविरुद्धेन mrap AR दोषो भवत्येव | जनपदधर्मों ग्रामधर्मांथ तान्विवाहे 
प्रतीयात्‌ ॥ येनास्य पितरो याता येन याताः पितामहाः | तेन यायत्सतां मार्ग तेन गच्छन्न दुष्यति 
इत्यादिवाक्यैः स्वकुलदेशाचाराविरूद्गस्यैव स्त्वस्य विवाहेऽनुसतेव्यत्वात्‌ | एवं मातुलकन्यापरिण- 
wa? | qub जहु्मातुलस्येव योषा भागस्ते पैतृष्वसेयी वपामिनेति मन्त्तलिङ्गेः भातुलस्य सुतामूद्धा 
भातृगोत्रां तथेव च। समानप्रवरां चैव speso चान्द्रायणं चरेत्‌ इतादिस्मृतीनां बाधाद्येषां कुले मातुल- 
केन्यापरिंणयः परम्पराम्रापरतेः स कार्यः | गोत्रान्मातुः सापिण्डाच्च विवाहो गोवधस्तथोति मातुल- 
कन्याविवाहस्य कलिवख्येत्ववचनमपि येषां कुले देशे मातुलकन्याविवाहों नास्ति तत्परम्‌ | मातुलक- 
न्यापरिणयनस्यानेकश्चतिस्मृतिसिद्त्वःन्‌ | भत एव मातुलकन्योद्वाहेनां श्राद्ध निमन्त्रणनिषेधोपि स्वकु- 
लाचारादिविरोधेन वदुद्वाहादिपरः | उक्ताविधसापिण्ड्यसङ्कोचेन विदाहं Flat शिष्टिः श्राद्वादी भोजना- 

10 द्याचारादित्यादि बहूपपादितम्‌ 1 


Translation :—As for the [Samskára] Kaustubha it says :-- Since 
in works like the Chaturviméatimata and the Shattrimsanmata, there 
are seen texts like the following:—(' One should marry a [bride] 
beyond the seventh [degree]; failing her, one of the seventh degree; 
failing her, one of the fifth degree. This rule holds even on the 
paternal side ;’ * Sákatáyana says there is no sin in marrying a bride of 
the seventh, the sixth, or the fifth [degree]; ‘even [a female of] the 
fourth or the third [degree] on either side may be married according to 
Manu, Párásarya, Yama, and Angiras’; ‘he who has married in accord- 

20 ance with the usage of his country or family, may ever be associated 
with, as appears from the Veda’); and since marriages by the contrac- 
tion of Sapinda relationship are seen in several countries, [it follows] 
that a marriage by contraction of the Sapinda relationship is not sinfal 
for those in whose country or family such contraction of Sapinda rela- 
tionship as an allowable alternative has prevailed through generations ; 
but that it is sinful for those who perform such marriages by contraction 
of the sapinda relationship against the usage of the country or the family. 
For, in respect of marriage, such Sástra (text law) alone has to be fol- 
lowed as is not repugnant to the usages of one's country or family, in 

- 80 accordance with texts like the following:—‘ The usages of the country 
should be observed in marriage;’ ‘one should follow that path 
as the path of the good, whereby one’s forefathers and grandfathers 
have gone; [for] in going by that path, he will becommitting no sin.’ 
Accordingly, in the case of a marriage with the daughter of one’s maternal 
uncle, such marriage may be done by those in whose family the espousal 
of a maternal uncle’s daughter has descended through generations; 
for Smritis like the following, (viz., ‘one marrying the daughter of 
his maternal uncle, or a daughter either of the same gotra as the mother 
[or rather the mother’s father], or having the same pravara [as the 

40 bridegroom] should abandon her, and observe the chándráyana penance,’. 
are overruled by such indications from the Vedas as the following :— 
*[They] offered thee as thy portion the v 2 properly dressed; as 
[they do] the daughter of the maternal uncle or the daughter of the 
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. father's sister.’ That text too in reference to prohibitions in the kal: 
age, which forbids the marriage with the daughter of & maternal uncle, 
viz., ‘ marriage with one of the maternal gotra, or with a sapinda, and 
the slaughter of a cow [are prohibited], applies [only] to those in whose 
family or country, marriage with the daughter of a maternal uncle is not 
‘performed ; since such marriage is deducible from various Sruti and 
Smriti [texts]. Therefore the prohibition about inviting at a éráddha 
those who have performed marriages with the daughters of their mater- 
nal uncles applies to those who have so married in opposition to their 
family usage ; it being usual for the learned to invite at a 4rdddha feast 10 
meu who have married according to the said contraction of sapinda 
relationship. Much has been said in this way. 


Madhava in the following passage distinctly sanctions such marriages, 
both on texts and customs in the Dekkan and other Southern 
countries :— 


- एतेन मातुलसुताविवाहविषये।विवादोपि परास्तः | तथाहि। तन्निषिधवचनानि गान्धवौदिविवाहोंटज- 
विषयाणि तत्र सापिण्ड्यनिवृत्तेरभावात्‌ तदनुग्राहक श्रृतिस्मृतिसदा चारा ब्र!ह्यादिविवाहोढजविषया: | qui 
सापिण्व्यनिवृत्ते: | तानि च निषेधवचनानि । तत्र WI: | मातुलस्य सुतामूद्रा मातृगोत्रां तयैव च | 
समानप्रवरां चेव द्विजश्चान्द्रायणै चरेत्‌ । पैटीनसिरापि | पितृमातृस्वसृदाहितरो भातुलसुता धर्मेतस्ता 
भगिन्यस्ता वञैयेदिति विज्ञायते | सुमन्तुरापि | पितृपत्न्यः सवो मातरर्तदस्त्रातरो मातुलास्तषुहितर 20 
भगिन्यस्तदपत्यानि भागिनेयानि अन्यथा सके रकारिण्य: स्युरिति | व्यासः | मातुः सपिण्डा यत्नेन वर्जे- 
नीया हिजातिभिरिति | नन्वविशेषेण ग्रवत्तानामेषां वचनानां कथं विशेषविषयता | विशेषवचनकला पा- 
दिति ब्रूमः | तथाच मनुः | पैतृष्वसेयीं भगिनी स्वस्रीयां मातुरेव च । मातुश्च भ्वातुराप्तस्थ गत्वा 
चान्द्रायणं चरेत्‌ ॥ एतास्तिस्रस्तु uri नोपयच्छेत बुद्धिमानिति || भगिनीपर्द Agaa थ्यादोर्वैशेष- 
णम्‌ | आप्तस्येति मातुभ्नोतृविशेषणम्‌ | तत्र सुतामित्यध्याहारः | आप्तस्थ sri सपिण्डस्य गान्ध” 
वौदिनोढाया मातुभ्नोतुरिस्यर्थः | पैतृष्वसेयीमित्यत्राप्यनिवृत्तसापिण्ड्या गान्धवौदिनोढा पितृष्वसा विवक्षिता | 
तथा सति तदुहितुभोगिनीति विशेषणं सार्थैकम्‌। ब्राह्मादिविवाहेषु सापिण्ड्यनिवृत्तेभेगिनीपदै नान्वियात्‌ | 
अयभेव न्यायो . मातष्व्रीयायामपि योजनीयः | तस्माइगिन्याप्तपदोपेतमनुवचनबलादविदोषनिषेधो 
विद्येषविषय एवोपसंहियते | ननुत्राह्मादिविवाहविषये मातुलसुत्ताया इव मातृष्वसृसुताया आपि विवाहः प्राप्नु- 
यात्‌ | तन्न शिष्टगाहितलेन तत्र निषेधस्मृतिकल्पनात्‌ | शिष्टगर्हितस्यानुपादेयसं याज्ञवल्क्य आह | भस्तर्ग्यं 30 
लोकविद्विष्टं धंम्येमप्या चरे ज्ञत्विति | यद्यपि मातुलसुतापरिणयनमुदी eu si TMT दाक्षिणात्यां 
हैरादृतत्वेन नाविगीतो यमुदीच्यानामाचारः | नच दाक्षिणाव्यानाँ रागसूलत्व शः à rs विधिनिषेधपरीक्ष- 
कैरेव तद्विवाहकरणात्‌। मातृष्वसुः सुताविवाहस्त्विगीतेन शिष्टाचारेण गर्हितः | मांतुलसुताविवाहस्यानुग्रा- 
हकङ्गत्यादयः | तत्र मन्त्रवणैः | आ"हीन्द्रपथिभिरीळितेभियेज्ञमिमं नो भागधेयं जुषस्व || gt जहुमौतु- 
लस्येव योषा भागस्ते पैतृष्वसेयी वपामिवेति | भयमर्थैः | हे इन्द्र पथिभिरीळितेभिस्तुतेनास्माकमिमं यज्ञमा- 
.याहि आगत्य च भस्माभिर्दीयमानं भागधेये जुषस्व तृप्तामाञ्यादिना संस्कृता वपाँ त्वामुद्दिश्य जहुः त्यक्त- 
वन्तः तत्र दृष्टान्तद्वयं यथा मातुलस्य योषा दुहिता दोहित्रस्य भागः परिणेया परिणेतुं योग्या यथाच पैतृष्व- 
सेयी पौत्रस्य भागः तथायं ते तव भागो वपाख्य इते | वाजसनेयकेपि। तस्मादुसमानादेव पुरुषादत्तावाद्यश्व 
जायेते च मिथः संकल्पयतः कूटस्थमारभ्य उत तृतीये संगच्छावहै चतुर्थे संगच्छावहा इति | समानादे- 
कस्मात्युरूषादत्ता भोक्ता आद्यः संभोग्यः द्वावुत्पद्येते तौ मिथः संकल्पयतः कूटस्थमारभ्य तृतीये चतुर्थे वा 40 
| font विवहावहा gend: | य॒द्यप्ययमर्थवादः तथापि मानान्तरविरोधाभावात्‌ स्वार्थे प्रमाणम्‌ | विरो- - 

मातृसपिण्डाविषयलस्य वर्णितलान्‌ | तस्मादविरोधाथेवादेनानुदितत्मदुपरिधारणवद्विषिः क- . 
ल्पयितुं दाक्यतें | तथाहिं प्रेताभिहोत्रे श्रूयते अथस्तात्समिधं धारयज्ञनुद्रवेदुपरिहि देवेभ्यो यज्ञं धार यतीति | 


a3 à 
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तत्र पैतृकस्य हविषोधस्तान्‌ समन्त्रकं समिद्धारणं विधाय तद्वाक्यशेषे समिधो हविरूपरिधारणं दैवे कम - 
"णि यच्छतं तस्किमर्थेवादः उत विधायकइति संशयः | तत्राधोधारण.विधिस्तावकत्वेन तदेकवाक्यताला- 
भादर्थेवाद इति पूवैः पक्षः | मसिद्ध ह्र्थमनूद्य तेन स्तुतियुक्ता उपरिधारणं तु न कायि ग्रसिद्धम्‌ | अतः 
स्तावकत्वायोगाहवाक्यभेदमभ्युपगम्याप्ययूवोर्थेन्वा्धिषिः कल्पितः | एवं तृत्तीये पुरुषे संगच्छावहा इत्या” 
. दावपि भपूवोर्थेेन मातुलसुतां विवहेदिति विधिः कत्म्यते | तस्माच्छुतावनुगृहीतेयं विवाहः | स्मृतयस्तु 
ब्राह्मादिषु सापिण्डयनिराकरणेन मातुलसुताविवाहप्रापकश्रुत्या ्रदाशिताः | शिष्टाचारश्व दाक्षिणात्यानाम- 
विगीत उदाहृतः | केचे आसुरादिऽ्वपि देशविशेषेण मातुलसुताविवाहो qb इति मन्यन्ते उदाहरन्ति 
च वचनानि | तत्र बौधायनः | पञ्चधा विप्रतिपत्तिदीक्षेणतःभनुपनीतेन भायैया सह पर्यृषितभोजनं मातुल- 
दुहिनृपितृष्वसृदुहिनृपरिणयनमिति तथोत्तरतः उणौविक्रयः सीधुपानसुभयतो दहिव्येवहारः सायुधीयके 
10 समुद्रयानमिति इतर इतरस्मिन्कुर्वन्दुष्यति | न स्वदेशे तथेति | उदीच्य इतरस्मिन्दक्षिणे देशे सीषुपा- 
नादिकं कुवेन्दुष्याते | न स्वदेशो कुतः देदवाग्रामाण्यात्‌ | देशनिबन्धत्वादाचारग्रामाण्यस्येत्यर्थेः | तथा 
देवलः | यस्मिन्देशे य आचारो न्यायवृष्टस्तु कल्पितः | स तस्मिज्ञेव कतेव्यो दे शाचारः स्मृतौ भृगोः N. 
यस्मिन्देशे पुरे ग्रामे त्रैविद्ये नगरोपि वा । यो यत्र विहितो धर्मस्तं धर्मं न विचालयेदिति ॥ ननु 
शिष्टाचारप्रामाण्ये साते दुहितृविवाहोणि ग्रसब्येत प्रजापतिना तथाचरणान्‌ | अतएव बोधायनः | 
अनुष्ठितं तु यदेवैसुनिभि्यढनुष्ठितम्‌ | नानुष्ठेयं मनुष्यैस्तदुक्तं कर्म समाचरेदिति || तदेवं पूरवोक्त- ` 
ब्राद्मादिविवाहन्यवस्छया देझाभेदाविषयव्यवस्थया मातुलसुताविवाह!$ सपिण्डामित्यादिरास्त्रादेव सिद्ध: | 
[MS. Achéra Mádhava.] 
Translation :—In this way the dispute in regard to one's-marriage 
with the daughter of his maternal uncle is also set at rest; for those 
20 texts that prohibit it refer to [brides] born in Gangharva or a similar 
[form of] marriage, owing to the absence of the termination of the 
. eapinda relationship in such marriages ; while the Sruti and Smriti texts 
and the usage of the learned which support it apply to [brides] born in 
Bréhma or the like form of marriage, owing to sapinda relationship 
ceasing in such cases. The prohibitory texts ure [as follows] :— 
Sétatapa [says] :--- having married a daughter of the maternal uncle 
or [a bride] of the mother’s gotra or of the same pravara, a twice-born 
shall perform the chéndrayana mance].’ Paithinasi too [says]:— 
‘The danghters of the father’s or the mother’s sister, and the 
30 daughter of the maternal uncle [are] properly sisters; it is under- 
stood that they should be avoided‘{in marriage].’ Sumantu also:—* All 
fathers’ wives. [are] mothers, their brothers maternal uncles 
their daughters sisters, and the issue of such daughters [are] sister’s 
children. Otherwise there will be [a prohibited) intermixture [of 
races]. . Vyása:—' Supinda relations of the mother should be 
carefully avoided by the twice-born [in marriage]? Now [if it be 
asked] how these texts, which contain no limitation, can be restricted 
in application, we answer ‘in virtue of several texts [indicating the 
necessity of such restriction]? Thus Manu (ch. xi. vv. 171, 172)— 
40 ‘Having married the daughter of the father’s sister, the daughter of the 
mother’s sister, and [the daughter] of the mother’s brother who is 
&pto! (a sapinda relation), who are all sisters, [a man] should observe 
1 Kullüke's reading of this word is तनया instead of Mádahva's आपस्य (see Manu l 
204, p. 1) 
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the chándráyana [penance]. A wise man should not marry these three 
females.’ The term Bhagini (sister) qualifies the paitrishwaseyt 
(daughter of the father’s sister) and the rest. [The term] éptasya 
(of a sapinda relation) qualifies the matur-bhratuk (of the mother's 
brother). Here the term sutém (daughter). is understood. Aptasya 
means of the nearest sapinda relation ; [so that the maternal uncle here 
meant] is the brother of the mother, who has been married accord- . 
ing to the Gándharva or a similar {form of marriage] Even in the 
casé ofthe daughter of the father's sister, that father's sister, who 
being married according to Gándharva or a like [form of marriage] 10 
has her sapinda relationship [with her father's family] uninterrnpted, 

is here meant: for in such a case [alone the term] Bhagini (sister) 
could be properly applied. In the case of Bráhma and a like [form 
of marriags] the word Bhagini (sister) could not be used, as there 
the sapinda relationship [with the family of birth] ceases. This’ 
same explanation applies in the case of the daughter of the mother’s 
sister. Therefore a prohibition which [apparently] was withont 

a limitation, is restricted to a particular sphere, in virtue of the 
[said] text of Manu, containing the words Bhagini and dpta. It may. 
be said that in the case of a marriage according to the Gén- 20 
dharva or a like [form], the daughter of the mother’s sister would - 
be eligible for marriage just as the daughter of the mother’s bro- 
_ther [isheld to be]. [But] that [can] not [be]; for the condemnation 
[of such a marriage] by the learned will lead to the inference [of the 
existence] of a [special] prohibitory text [to that effect]. Yájtiavalkya 
thus lays down the rejection of what is condemned by the learned :— 

* [One] should not practise that which, though ordained, is rejected 
by the people, and can [therefore] not lead to heaven? Although 
marriage with the daughter of a mother's brother is condemned by 
the learned men of the north; yet itis accepted by the learned men 80 : 
of the south. : So such [a marriage] will be a reprobated practice on the 
part of the northerners, but not so on the part of the southerners. [Snch 
marriages] in the case of the southerners cannot be imputed to wanton- 
ness; for they are [often] made by people versed in positive and 
negative [ordinances]. - The marriage with a daughter of the mother’s 
sister is, on the other hand, condemned by the unreprobated practice of 
the learned. Sruti texts and the like supporting the marriage with the- 
daughter of a mother’s brother are [as follows] :—Of them the Sruti 
text [runs thus] :—* Oh Indra, come to this sacrifice of onrs by famed 
rontes; and accept thy portion of the dressed omentum which [the 40 
sacrificers] have dedicated [to thee] as the daughter of a mother’s brother 
[and] as thy daughter of & father’s sister” The meaning is:—Oh 
Indra, do come to onr sacrifice by famed routes; and haying come, do 
accept the portion offered by us [sacrificers] Who have renounced in 
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your favour an omentum well dressed by clarified butter and the like. 
There are two similes [here adduced, thus:—] Just as the daughter of 
the mother's brotheristhe portion of the daughter's son,! thatis to say, 
is marriageable by him, and as the daughter of a father's sister is the 
‘ portion of the son's son,! that is to say, is marriageable by him; so is 
this bearing the name of vapá (omentum) your portion. So also in the 
Vájasaneyaka? :—* From the same man are born both the enjoyer (male) . 
and the enjoyed (female).' They say to each other :— counting from the 
common ancestor, we shall unite either in the third orin the fourth . 
10 [degree]. The meaning is— [Here Mádhava's commentary is not trans- 
lated because it contains nothing more than what appears in the transla- 
tion of the text jnst given]. Although this proposition is [apparently; 
. an arthaváda (a corroborative sentence), yet it is by itself obligatory 
as not being repugnant to any kind of proof, the prohibitory texts 
having been stated to refer to [the case of a bride] who is a sapinda 
relation of the mother. Therefore it is possible here to infer a pecific 
commandment based on an arthavdda, which is contradicted by nothing, 
as is done in the case of the placing above [of the oblation on a 
Samidh)}. In [the ritual about] the cremation of a deceased, it is stated 
20 [in a Vedic text] :— Holding a samidA (a small stick) below, [the per- 
former of the obsequies] should move forwards, with an [article of] sacri- 
fice to deities sipported on[the saidstick].’ Here the holding of the stick 
below the offering to the manes after [recitation of] holy texts, being 
[first] enjoined, the holding the offering on the stick for [dedication to] 
“deities is referred to in the latter part of the sentence. Now the ques- 
tion is, whether this last statement is an arthavada oran ordinance 
[by itself]. The objector’s proposition is that it should be taken 
as ari arthavada, commending the ordinance of the holding below [of the 
stick], so as to treat the whole as one sentence. [But] commendation is 
80 properly made by something which [itself] is well-known ; and the hold- 
ing aboye [of the offering] is not so well-known anywhere. So it being 
a lie [to take the statement] as commendatory, the splitting 
up-;of/ the sentence should be accepted, and it should be construed 
8 laying down an independent ordinance. Similarly in [the sentence] 
‘we shall unite in the third degree,’ a statement being made of 
something not mentioned before, an ordinance [permitting] the marriage . 
with the daughter of the maternal nncle may be inferred [therefrom]. 
Thus this [kind of] marriage is favored by the Srutis. As sapinda 
relationship ceases in the Brahma and the like [forms of] marriages 


40  * This is said in reference to the common ancestor of the bride and the bridegroom 
9 The Sét4patha Bréhmana in the chapter on Daréasrdddha 
3 The definition of arthavdda given by Bhattoji Dikshita in his commentary on 
Pénini II. 1, 33--स्वृतिनिन्दाफलकं भर्थैवाद्वचनं अधिकार्थवचने (an arthavida sentence 
contains [either] a commendation [or] censure as an additional predication), 
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the [existence of] Smritis too may be inferred from the [aforesaid] 

ruti text favoring the marriage with the daughter of a maternal uncle, 
and the practice of the learned of the south should be styled as 
unreprobated. Some think that even in the Asura and the like [forms 
of marriage], the marriage with the daughter of a maternal uncle may 
be lawful, and cite texts [in support thereof]. Thus Baudháyana 
[says] :— ^ There-is.2 dispute on five points. In the south the partak- 
ing of food with a voy who has not had his upanayane performed, or 
with one's wife, and the eating of stale food, and the marriage with the 
- daughter of the maternal uncle and the daughter of the father's sister, 10 
[are allowed]. In the north, the sale of wool, the drinking of wine, 
trading in [animals with] teeth on both sides, the bearing of arms, and 
travelling by sea [are allowed]. These done by one of another country 
produce sin ; but not [when done] in a country [where they are allowed]. ` 
An inhabitant of the north in drinking spirits in another country, i.e. the 
south, commits a sin, but not [in doing so] in his country in virtue of the 
country [usage]; the meaning being thata usage followed in a country 
is binding. So Devala [says] :—* A usage which prevails in a particular 
country as consistent with equity should be observed in that country 
alone according to the Smriti of Bhrigu. That which is accepted as 20 
dharma (duty or correct practice) in a [particular] country, city, village, | 
a community of traividyas (persons learned in the three Vedas) 
should not be disturbed. It may be said that if the practice of the 
learned should be [held to be] binding, then marriage with one's 
daughter might have to be allowed on the example of Prajápati. It is 
on this account that Baudháyana says :—‘ That which has been dene by 
gods, and that which has been done by sages, should not be done by 
[ordinary] men, who should follow what has been laid down by them." 
Thus from what has been said in regard to Bráhma and the like [forms 
of] marriage, and the difference of countries, the marriage with the 80 
daughter of a maternal uncle is established from the aforesaid text itself, 
viz., asapindám [the bride should not be a sapinda relation]. ` 

The Samskárakaustubha of Ananta Deva observes :— 


“oq आयाहीन्द्र पथिभिरिति बहूचमन्ते तृप्तां जहुमोतुलस्येव योषा भागस्ते पैतृष्वसेयी वपामि- 
a मातुलकन्यादेः भागिनेयारदिप्रते भागत्वोक्त्या परिणयनसूचनात्‌ सापिण्ड्यसङ्कोचाङ्गीकारेण 
मातुलकन्याडिपरिणयने इदं मन्त्रलिङ्गमापि साधकं | इदंच मातुलस्य ung मातृगोत्रां तथैव च | 
समानप्रवरां चैव कृत्वा चान्द्रायणं चरेत्‌ इति स्मृत्यपेक्षया बलवदिति बलाबलाधिकरणवार्तिकब्याख्या- 
वसरे न्यायसुधाकार उक्तवान्‌ | वेदाचैतत्मतीयत इत्यत्र सवेनास्ना पूर्वाधेनिर्देष्टेशकुलानुसारिण एव 
सापिण्ड्यसङ्कोचस्य परामशोत्तदनुसरणमपे वेदोक्तमिति ज्ञाप्यते । तथाचामनन्ति बहुचा Wed | तेन 
sare वतत नाऽभधिंदोचत || मानःपथःपि्यान्मानवादर्षि दूर नैष्टपरावतः इति | अत्रहि पिच्यात्‌ 40 
पितुरागतात्‌ भानवान्मनुसंमतात्‌ | sho तेन | येनास्य पितरो याता येन याताः पितामहाः | तेन 
यायात्सतां मार्ग तेन गच्छन्न दुष्यतीति यथोक्तमागोचतदतिक्रमेण नोस्मान्दूरं मा नयतेति देवम़ार्थ नया 
तादृश्यमागे एवावस्थानञ्चचितमिति ज्ञाप्यते ॥ इति स्तुतासो’ भसथारिद्यादसोयेस्थत्रयधर्विदा्थ || मर्ना 
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ईवयज्ञियास इति पूवोर्च प्रकृतिदेवानामेव नैष्टेति मध्यमपुरूषे कर्तृत्वानुवादेन निषेधसंभवात्‌ । अतएव 
वेदाचेति चकारेण मनुस्मृतेरिति समुच्चीयते | अनेनच यथा भृग्वग्न्यनशनायैश्व वृद्धस्य मरणं तथेति 
सदापि कलिवब्येंषु पाठे ये वै तन्वं ९ विसृजन्तीति श्रतिस्मृतिसिद्धतवात्‌ त्रिवेणी प्रवे शास्य qug wet जल- 
प्रवेदस्य feed स्वीक्रियते | तथा स्वकुलदेशाविरोधिना मातुलदुहितृपरि णयनादेर्क्तविधयानेक- 
श्वुतिस्मृतिसिद्धत्वाव्‌ गोत्रान्मातुः सपिण्डाञ्च विवाहो गोवधस्तथेति माधवोदाद्दतब्ाह्मवचनेन प्रतीयमानं 
मातुलकन्यापारिणयनादेः कलिव्यैत्वमपि स्वकुलदेशाविरोधितादृद्वापरिणयनविषयामिति ज्ञाप्यते | तञ्च 
बौधायनः | पञ्चा विप्रतिपत्तिदेक्षिणतस्तयों त्तरत इत्युपक्रम्य दक्षिणतः पर्युषितभोजनादिभिः सह मातुल- 
कन्यापरिणयनादुपन्यस्योत्तरतक्षोणाविकयाशुपन्यस्याह तत्र तदितर इतरस्मिन्‌ दुष्पति इतरादितर- 
स्मिन्‌ तत्तदेशप्रामाण्यात्‌ मिथ्येतदिति गौतमः उभयमेव नाद्रियेत शिष्टस्मृतिविरोधदशैनादिंति | तत्रापि 

10 प्रामाण्यादिव्यन्तो ग्रन्थो मिथ्यैतदित्यादिना पयोषेतभोजनसी धुपा नादेव्यावत्ये मातुलकन्यापरिणयनादि- 
विषयतया व्यवस्थाभ्यते वेदाचैतत्मतीयत इति eger श्वतिस्मृतिसिद्धसवेनोपन्यस्तो क्तप/रणयने स्मृतिविरो- 
घोपन्यासासम्भवात्‌ । प्याषितभोजनादो कतेव्यतासूचकश्चुतेविशेषतः स्मृतेथ्वाभावेन स्मृतिविरोधहैतूप- 
न्याससम्भवेनच मिथ्यैत्ादोति तद्विषयमेवे्यादि सुधीभिरूह्मम्‌ | अतः सिद्धमेतत्‌ कलावापि येषां कुले 
देहोनुकत्पतेन सापिण्ड्यसङ्कोचः परमरया समागतः तेषां तादृासङ्कोचेन विवाहे न दोषः अस्तिच 
भायोत्वोत्पात्तिः अन्येषां तैः सह व्यवहारे मेव दोषः स्वयंतु स्वकुलदेशाविरूद्धसापिण्ड्यसङ्को चेन विवाहे 
भवस्येव दोषः ।नच भा्यात्वोत्पत्तिः | दृश्यन्ते हि स्वयं सापिण्ञ्यसङ्कोचेन विवाहमकुवैन्तोपि तादृशस- 
डूचे नासकृड्जाताविवाहेभ्यः कन्याः स्वीकुवेन्तस्तत्‌कुली नाउ्छा द्वादो भोजयन्तश्च बहवः दिष्टाः | भतएव 
मातुलकन्योद्हिनां हैमाद्यादौ श्राद्धनिषेधो ३पि स्वकुलदेशे परम्परयानागतसा।ण्ब्यसङ्कोचेन कृत- 
विवाहविषय एवेति बोध्यम्‌ 7 || 

20 [Leaf 174 p. 2 and leaf 175 pp. 1, 2.] 

Translation :—“ In the Rig-Veda hymn, viz., Ayéhi Indra pathibhih 
(oh Indra! come by paths, &c.) daughter of a maternal uncle and the 
like [females] are spoken of as portions belonging to a sister’s son and 
the like (males), in this manner—‘ They offered [to thee] as thy portion & 
dressed omentum, even as a daughter of a maternal uncle or a daughter 
of a sister of the father.’ Thus this indication too from the Vedas is 
favourable to a marriage with a daughter of one’s maternal uncle, or a 
like [female] by contraction of the sapinda relationship. While com- 
menting on the Vérttikas relating to the question which texts aro of 

30 greater weight than others, the Nyáyasudhákara says that the above 
Vedic hymn has greater authority than the following Smriti text: 
* Having married a daughter ofa maternal uncle, or a female belonging 
to the same Gotra as his mother, or a female whose father has thc 
same Pravaras with himself, 8 man should undergo a chdndréyana,’ 
Again, in the text, (‘men should always keep intercourse with him who 
marries according to customs handed down in the country, or accord- 
ing to ways established in his family, this being inferable from the 
Veda,’) the pronoun etat (this) refers to the narrowing of sapinda 
relationship in the manner mentioned in the first hemistich, in accord- 
40 ance with the customs of one’s country or family; and thus again 
t is inferable that the adherence to such custom is sanctioned by the 
Vedas. Thus Rig-Vedins have written-a hymn, viz.,—* May you who 
are of this sort save us, protect us, pronounce benedictions upon us. Do 
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not lead us far off from the path of onr forefathers or those approved - 
of by Manu. Do keep ns away from circuitous ways.” Here 
pitryát signifies ‘handed down from forefathers’; Ménavdt signified 
* approved of by Manu.’ For he says :—‘ He who follows the way which 
his father followed, or the way which his grandfather followed, shall 
attain to the path of the righteous. If he incnrs censure on that ac- 
count, he is not to be treated ascensurable.’ From the aforesaid prayer 
to gods, viz., “‘ carry ns not away, [from the path of onr forefathers]" 
(offered by devotees) on account of their transgression from the path as 


described above, it is to be inferred that adhering to the same ways 10 . l 


alone is proper. Again, ‘oh ye gods, who are destroyers of enemies, 
are thirty-three [in number], and are worthy of an offering from 
Manu, may you be praised by us. Hence from the conjunction cha 
(and) in the expression Vedát cha (and from the Vedas this is 
known), the Smriti of Manu is also to be included. Here jnst 
as [the text] ‘The death of an old man by [a fall from] the 
precipice, fire, and fasting and the like [is prohibited] occurs 
in the prohibitions for the Kali age, and yet that prohibition is 
accepted as applying to [a person's throwing one's-self' into] waters 
other than the confluence of the three rivers [at Allahábad], be- 20 
eause-of the self-drowning at the said confluence being supported by 
Smritis and Srutis like ‘those who throw their bodies,’ &c. ; go here, 
the marriage with the daughter of one’s maternal uncle in accordance 
with the custom of one’s country or family, being established in the 
aforementioned manner from Srutis and Smritis, it follows that the 
prohibition of such marriage in the Kali age, which appears in the 
Bréhmana text cited by Mádhava, viz., ‘marriage [with a female who is] 
of the same gotra with or a sapinda relation of the mother, should be 
held to apply in the case of such a marriage where it is opposed to the 
custom of one’s country or family. Thus Baudháyana having com. 30 
menced ‘ there is a dispute on five points,’ and having stated that in 
the south the: partaking of stale meals, the marrriage with the daughter 
of one’s maternal uncle and the like, and in the north the drinking 
of the wine, &c. [are allowed], says “that must be [practised] there; 
in another country it will be a sin. A wrong practice in a wrong 
place [will be sin] owing to the binding force of the customs of different 
countries. Gautamasays * [all] this is wrong’; so both may be disregard- 
ed as opposed to the [practice of] the learned and the Smritis.” Here 
in consideration of [that portion of] the text beginning with mithyaitat, 
&c. the [earlier] portion ending with the word préményat should be 40 
held not to apply to the partaking of stale meals and the drinking of 
spirits and the like, and should be restricted to the marriage with the 
daughter of one's maternal nncle and the like ; for in the case of snch 
a marriage which, as stated before, is snpported by the Srntis anc Smritis 
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such as ‘ this is inferable from the Vedas,’ it is not possible to allege 
any opposition with Smritis.' [On the other hand] in the cases of the 
partaking of stale meals and the like, there is neither Sruti nor Smriti 
indicating the doing [of such things], and therefore the text mithyai- 
tat, &c. (this is wrong, &c.) should be held to apply to them. Thus wise 
men may interpret the text. Hence itis established, that where the 
custom of optionally narrowing the circle of sapinda relationship is: 
handed down from generation to generation in a country or a family, 
the people of that country or that family do not incur sin, even in the 

10 Kali age, by narrowing the sapinda relationship in that manner. There 
springs up the relation of (husband and) wife. Others do notincur sin 
by keeping intercourse with them. When a man marries by personally 
narrowing the sapinda relationship against the custom of his own family 
or country, he certainly incurs sin. Nor does the relation of wife and 
husband spring up (in the latter case). Surely there appear many re-- 
spectable men who, though they themselves never marry by narrowing 
the sapinda relationship, marry maidens from families in which marriages 
by narrowing the sapinda relationship have more than once taken 
place ; and who feed at éréddha ceremonies, and the like men sprung 

20 from such families. Hence it should be understood that the prohibition, 
stated in the works of Hemádri and others, to the effect that those who 
marry daughters of their maternal uncles should not be fed at a sraddha 
ceremony, refers to those men who marry by narrowing the sapinda 
relationship in spite of a contrary custom handed down in their family 
or country." 


The Smriti Chandriké in its comment on the word asapindam (a 
bride who is not a sapinda relation), raises the question of the validity 
of a marriage with the daughter of one's maternal uncle, and concludes 
a long discussion on the subject in the following words:—d* श्रृते: स्मृतेरा- 

80 चाराच सिद्धं मातुलदुहितृ पेतृष्वसेयीपारिणयनमिति सर्व निरवद्यम्‌. Translation :—‘ Thus 
marriage with the daughter of one’s maternal uncle and with the 
daughter of one’s father’s sister is established in accordance with 
Sruti, Smriti and .the usage of the learned. So everything is un- 
objectionable [i.e. explained]. The section ends thus:—afa मातुलदु- 
हितृपरिणयनसमर्थनम्‌ (Thus ends the proof [ofthe validity] of the marriage 
with the daughter of one’s maternal uncle.) 


The Nirnayasindhu recognises the existence of the custom, but 
considers it improper. ‘In defiance of Kamalákara, however, the people 
have accepted it. In regard to this, Gopináthabhatta, in his Samskára- 

40 ratnamala, quotes Baudhéyana, Brihaspati, Devala and other autho- 
rities, and holds that such marriages are quite proper, because [ स्वदेदानि- 
बन्धनत्वात्‌ भाचारम्रामाण्यस्प.] Translation: ‘the authority of usage is binding 
[in reference to people of] the country where it arises.’ In the coun- 
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tries sonth of the Narmada (which is always the dividing line) snch 

usages are binding; and if the Sontherners go to the North, they take 

their nsages along with them. 
The above anthorities show that contracting the sapinda restric- 

' tions has been sanctioned from the earliest times and by the highest 
Rishis. It rests with those who attack marriage ceremonies pnblicly 

_ performéd in accordance with caste nsages and with the sanction of 

the caste people, to make ont that snch marriages are improper. They 

must satisfy.the respéctive community and caste of the parties that 

snch marriages are wrong. 10 

Ánother important nsage ofthe conntry is for a man to marry his 
sister’s danghter. All the anthorities whom 1 have consnlted agree on 
thepoint. H. E. Sir T. Madava Rao, the Divan of Baroda, bears testimony _ 
to the prevalence of this cnstom. He says in answer to my enqniry :— 

“I am certain that in the Madras Presidency among the Deáastha Brah- 

mins it is customary and legal fora man to marry his sister’s danghter 

Rao Bahadur Trimnlrao Vyankatesh Inamdar, a retired Small Canse.: 

Conrt jndge now residing in Dharwar, writes as follows 

“The practice of maternal uncles marrying their nieces, i.e. sister’s 

-~ danghters, in the S. M. Country and Mysore, and the snrronnding conn- 20 
tries, is qnite general, both amongst the Bráhmins and the Sitdras of all 
grades. "When people are rich the maternal nncles take their nieces in 
marriage ont of affection towards. them. When they are poor, snch 
marriages take place ont of necessity to both parties; i.e. the mater- 
nal nncles cannot get brides withont mnch expense, and the nieces’ 

. parents have no dowry to give toa [strange] bridegroom. If the 
parents of the nieces are poor and maternal nncles rich, the 
former insists upon the latter's taking the nieces in marriage, as 
the-mother of the bride, ६.०. the niece, cannot bear to see her brother's . 
riches go to a [strange] bride. I know of no marriage having been set 80 ~ 
aside on the gronnd of maternal uncles having married their nieces, © 
‘although dispntes have arisen between some of snch parties 


One family. Another family. 
in ther of A. Á J Brother of C. ० 
70067 ० 
Hasband me ४ EA sister Husband | Wife of O and sister 
aa m~ 
à Da ighter. Son D ter. 
EB : BR. UE 


“Ip cases like the above A has been married to B, the sister of J and 
C, and C has been married to D, the sister of I and A. Snch marriages 40 
are called 0०65७ seo edere ie. समोरा समोर नवरीस Ff. A and 0 a 
happen, each, to have one or more sons and danghters respectively, . 
snch as E and F, and Gand H. A has an unmarried brother I, and. 
C an unmarried brother J. A gives his danghter F in. marriage 
ba 
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to J, the brother of B, and C gives his daughter H in marriage to I, 
the brother of D. If B or D happen to die before F or H (or any other 
sister they may respectively have) is married, F (or her sister, if any) 
is given in marriage to C; because she is the daughter of O’s sister 
B. Fer the same reason H is given to À. 


** But cases of the-latter nature are very rare, as few families will be 
found so related to each other. 

“Tt is not however to be understood that all maternal uncles are 
obliged to marry their nieces. 

10 _ “There are so many cases throughout the country of maternal uncles 
having married their nieces, that it would be very laborious task to 
make a list of such parties. I think that about 8 per cent of the popu- 
lation contract such marriages." : 

At the time Steele’s Summary was compiled, both these usages 
(namely, that of marrying a sister’s daughter, and the daughter of 
the mother’s brother) and others were prevalent in some of the 
castes consulted by him or by his assistants and correspondents. 
In some cases his information is derived from written replies, and 
the observations gathered cannot therefore be exhaustive either as 

: 20 to the castes or as to their ceremonies. Those who examine the Sum- 
mary by the light of local experience will easily find out mistakes 
and omissions. Indeed he himself held the work to be merely a 
preliminary one.? 


A good deal might be said about the origin of these usages. Thus 
whether the Bráhmanas borrowed them from the Südras, or vice versá ; 
‘or whether they arose from local peculiarities or by contact with 
foreigners. We have examples of similar customs in ancient Indian 
History from which these may have been taken. There are also widely 
spread local usages sanctioning such marriages all over the country.5 
30 These are very interesting problems; but I have no space to go into 
theni in this work. 


I regret I am obliged to be brief. For both the time and space at 
my disposal are limited. Outsiders can hardly form a correct notion 
of how present usage has so changed the old structure that but little 
remains of the old texts ; and this changemust in each case be carefully 
ascertained from practice. Fiven in matters most dear to the Bréh- 
manas and the other twice-born classes, usage has fearfully twisted the 
Smritis. Thus in marriages, the bridegroom should, it is laid down, 
be free from defect of limb; he should not be patita (fallen into sin), 


40 ` See lst Ed. pp. 167, 168. 
3 Seo his preface, page xvi. . 
3 See Rev. J. F. Kearn's Kalyana Shatanku, Madras, 1868, pp. 83, 54, 59, 62, 68. 
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nor kliba (impotent), and he should be free from the ten doshas 
(blemishes), Usage has however made a clean sweep of this. Even the 
marriage of an impotent person in the higher classes is held good and 
binding; and the wife can get no divorce. Again, a man born 
deaf and dumb can get married. For this parpose the most sacred 
Bréhmanical rite—the Upanayana—is successfully tortured by usage. 
This rite, as is well known, is necessary to make one a dviju (twice-born), 
and before he crn be married his Upanayana is essential, or he 
must become a Vrdtya, aud lose caste. For the purpose of the 
Upanayana he must be able to repeat certain mantras, and be initiated 10 
in the most holy mantra, viz., the géyatri. The prayoga-writers therefore 
lay down that the officiating priest is to recite the mantras near the 
boy; and custom has further invented the following symbolical cere- 
mony. The mantras (sacred verses) are written in water; that is, the 
reed is drawn over a quautity of water describing the letters of the 
mantras, and that water is poured dowu the boy's throat, and he is 
transformed into a dvija (or twice-born). There are scores of such 
cases; and writers of prayogas (ceremonials) have composed rituals 
for the occasion. Thus in Gopínátha Bhattí, the ceremonial is what I 
have above described. But the sankalpa (determination) is altered 20 
from the usual form, sanctioned by the Sutras and Smrítis (see part II 
vv. 14, 15, pp. 16, 62), aud made to fit cases where the future student 
cannot study from physical incapacity 

These deaf and dumb men are afterwards married in the ordinary 
mode, and the same mantras are recitea. The answers which the bride- 
groom is supposed to give! are in this case repeated by. the priest. 
Beyond animal instinct, there is no other elemeut in such a marriage, 
and yet according to usage, such marriages are reckoned quite proper, 
and sanctioued by the community, although they are opposed to the 
old text laws.? l 30 

In the case of females, if they are deaf and dumb, lame, blind, or 
otherwise defective iu limb, their marriage is discouraged by old writers.” 

1 I say this advisedly, for the ceremonial is in Sanskrit, which is not generally under- 


stood by the people ; and when the” married are children, they are simply the objects 


of a show which they can hardly understand. 
9 I say so because in the qualifications of the hride all old-text writers say she must 


not he feeble or defective in limbs. (See Yajiiavalkya ch. i. 52; Manu ch. iii v. 4; and 
Vishnu ch. xxiv., p. 109 Cal. ed.). Again, the marriage rite contemplates the recita- 
tion of certain texts which, as containing the pledges to be made by the bridegroom on 
marrige occasions, are of the essence of the rite. Again, the prayoga writers say that in 40 
the case of the dumb and the idiot, everything relating to the marriage rite is to he 
done by the priest, save the acceptance of the bride, which is to be done by the bride 
groom. But how can an idiot bé capable of accepting a bride? And yet the marriages 

of such idiots. appear to bare heen contemplated hy Yájüavalkya when he declares 
that the blameless sons of idiots are qualified for inheritance (see ch. 2 v, 141) 

5 Yájiiavalkya, ch. i. v. 62 


428 [APPENDIX Iv. 


But custom now compels a father to get such a daughter accepted in 

marriage; although it is with difficulty that somebody is induced 

even to go through the ceremonial. Usage however is apparently quite 

content with this empty show, for such a marriage generally amounts 

bs nothing more. The girl is thrown back on her father's family, and 
es there from age or neglect. 


The only department that now remains to be noticed is that of 
divorce. This, as I have said before, is not known to the Smriti 
writers. But usage has superseded texts in the case of all the lower 

10 castes of which I have given one or two examples before. In the 
summary given below, I have collected a variety of other examples. 
I shall therefore content myself by giving two more from our immediate 
neighbourhood Gujarat. 

The first is from the Gujaráthi Kásara caste, wherein a wife, it seems 
can get a divorce from her husband on the ground of ill usage 
One Kasiram sued his father-in-law, complaining that he neglected to 
send his wife Itcha with her dower to his house. It was alleged that 
ill usage had compelled her to leave her husband. A decree was 
passed directing her to return; and this was upheld in appeal But 

20 '* on a petition from Itcha complaining of ill usage, the court of appeal 
caled up the Patels of the caste, some of whom declared that ill 
usage was by the rules of the caste a valid ground, which was practised 
from the oldest time." This was opposed by the husband and by some 
Patels ; but the court finding the ground to be sufficient pronounced 
a divorce.! 


In another Gujarath case,? one Kasee sued to get possession of his 
wife, who pleaded that a divorce had been made between herself and 
the plaintiff by the caste in consequence of the latter’s drunkenness and 
depraved conduct. And the Court held that the divorce pronounced 

80 by the caste was a valid one. It is thus clear that caste sanction 
according to some usages suffices for a divorce, and it is reasonable that 
it should be so. 


Before concluding this section, a few observations on some cases 
decided in the Presidencies of Bengal, Madras and Bombay in regard: 
to marriages are necessary. The first case is a Bombay case, namely, 
that of Karsan Gojá and Bái Répa, (Bombay High Court Reporta; 
vol IL, p. 124). In this case the Reporter's head note runs as 

- follows :— ` 
“ Held that a custom of Talapda Kolí caste, that a woman shonld be 
40 permitted to leave the husband to whom she has been first married, 
and to contract a second marriage (nátrá) with another man in his lifes — 


2 पू. Borradaile 387. 2 J. Borradaile 410, 


CUSTOMARY LAW.] 429 


` time and without his consent, was invalid as being entirely opposed to 
the spirit of the Hindu law; and that such marriage was void by 
reason of its taking place during the life of such husband, and there- 
fore punishable, as regards the woman, under section 494 of the Penal 
Code ; and that the man with whom the woman so married, having had 
sexual intercourse with her, was guilty of adultery under section 497." 

` The charges against the accused were as follows:—‘The prisoners 
Karsan Gojá, aged about twenty-two, and Báí Rupá, aged about fifteen, 
Hindus of the Talapda Kolí caste, and inhabitants of the Urpár 
Parganá in the Surat Zilla, were charged before the Court of Sessions, 10 
the first (Karsan), under section 497 of the Penal Code, with adultery, 

in having had sexual intercourse with a person (Báí Rup&), who was, 
and whom he knew, or had reason to believe to be, the wife of another 
man (Jayarám Kesheva) ; second (Báí Rupá) under section 494, for 
having, while having a husband living, contracted a marriage which 
was void by reason of its taking place during the life of such husband." - 
Of these they were severally found guilty, and sentenced to suffer 
certain punishment. 

` In Karsan’s case, the first marriage of Rupá was proved ; so was the 
nátrá marriage with the accused Karsan proved. The defence was 20 
that as a matter of fact there had been no intercourse during the three’ 
months after the wátrá marriage; and if there were, it would not 
amount to adultery as the parties had contracted nátid. As regards 
the first point the trying judge held that the accused had had sexual 
intercourse, and on the'second point he held that Rupá had not been 
divorced from her first husband, that she could not get such a divorce 
without his consent; that the Hindu law was applicable.to the Kolí 
caste ; that the caste rules, which were produced, and which showed that 
nálrá marriage regularly contracted should not be set aside, did not. 
affect the point under consideration; that even if it were presumed 30 
that the general Hindu law in such a case had been superseded by 
custom, no circumstances were proved showing under what circum; 
Stances & divorce like this could be obtained ; and he therefore held 
the second husband to be guilty of adultery, and the woman to be 
guilty of bigamy. The parties appealed to the High Court on the 
ground that Karsan had contracted nátrá according to the rules of the - 
caste, and was guilty of no offence. The Court referred to the Sessions 
Judge for enquiry as to custom, and although it was found proved, they 
adjudged prisoners guilty, and sentenced them to reduced terms of 
imprisonment.! 40 


1 I give below extracts from thé printed proceedings 

Beforé deciding the case, the Court called for the finding of the Sessions Judge on 
the following questions 

(1.) Is it permitted to a woman in the Talapda Kolí caste, for any and whatreasons, 


xe 


E» 
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In another case in 1876, the Bombay High Conrt appears to have 
gone a step further, and ruled that “ Courts of law will not recognise 
the authority of a caste to declare a. marriage void, or to give permission 
to a woman to remarry.” This was in a Telf caste from Khandesh.' 


to leave the husband to whom she bas been first married, and to contract a second 
marriage (1६0६, with another man in bis lifetime and without his consent? 

(2) lsthe permission of the caste necessary as a preliminary to such second mar- 
ringe (nátrá), or is such permission ever given subsequent to the contract; and if so 
what is the mode in which it is given, and what is the effect which, when given, it is 


10 considered in the enste to have? 


20 


80 


(3. Quote any instances which may have occurred in the caste, within your own 
experience, in which a woman bas contracted a second marriage in the lifetime of her 
first bu-band and without bis consent; and mention the position which such a womau 
bas occupied in the caste since such second marriage 

The Session Judge reported as follows :——'* My finding on the first question is that 
it is proved hy the depositions of. the witnesses recorded that it is permitted ६0, 2 
woman in the Talapda Koli caste to leave the husband to whom she has heen first 
married, and to contract a second marriage (nátr&) with another man in bis lifetime 
without bis consent. 

“ My finding on the second question is that the permission of the caste is not necessary 
asa prehminary to such a contract of second marriage (natra); that permission is 
sometimes given or withheld subsequently to the contract, ४. e., on the complaint of 
the first husband ; if she restore to bim any property she may have acquired by her 
first marriage, she does not lose her position in the caste. 

“ My finding on the third issue is that the instances quoted support the vjew 
contained in the two preceding questions.” 

On these findings being received, their Lordships passed the following decision j— 

** Per curiam.—Karsan Gojá has heen convicted of committing adultery with Rupa 
the wife of Jayarám, and Rupá bas: heen’ convicted of contracting a marriage with 
Karsan, which is void by reason of its baving taken place during the lifetime of 
Jayarám. The defence in th ien of each prisoner is the same, namely, that a nátrá - 
marriage has been solemnised between Karsan and Rupa, and that it is the custom of 
the Talapda Koli caste that a woman-may without the consent of ber husband leave bim, 
and contract a valid marriage with another man. We are of opinion that such a caste 
custom as that set up, even if it be proved to exist, is invalid as being entirely opposed 


` to the spirit of the Hindu law; and we bold that a marriage entered into in accordance 


40 


50 


with such a custom is void. The convictions must be held up, but as the Judge bas 
found the custom set up hy the prisoner to be proved, we reduce the punishment 
awarded to Karsan Goji and Bai Rup& to three months’ and one month’s rigorous 
imprisonment respectively.” - 

1 Indian Law Reports, I. Bombay series 347. The judgment. in appeal says :— 
“The Court does not find it established that there is any valid custom by which a 
woman of the caste of the first accused can claim a right-to marry again, because her 
busband is a leper, ind without having obtained a release from bim. The Court does 
not recognise the authority of the caste to declare a marriage void or to give permis- 
sion to a.woman to remarry. The wife in this case, and the appellant who performed 
the ceremony of remarriage, probably acted in a bond fide belief that the consent of the 
caste made the second marriage valid; but though that circumstance may be taken 
into account in mitigation of punishment, it does not constitute a defence to a charge 
under Section 494 of the Indian Penal Code, or under that section combined with 
Section 109 of the Code. The Court confirms the conviction; but as the Appéllant 
has already undergone imprisonment for 25 days, it remits the remainder of his, 


sentence. 
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Two issues are raised by these cases; first, what is the law. ap- 
plicable to the tribes and castes concerned in respect to their marriages, 
and secondly, what is the tribunal which is to enforce obedience to that 
law. On the first point I think the facts and authorities which bave 
been above adduced, and others which will be succinctly given further 
on, make it clear that it is not the text law of the Sratis or Smritis 
that applies to these castes.! They are Ati-Sádras at the best. But. 
even were they Südras, the result ought to be the same. For in 
regard to Sddras, the Aryan authorities are very unfavourable to their 
reception into the Vedic circle. A Bráhmana must not teach a Sidra. 10 
He is commanded not even to hold converse with him by some writers. 
For the touch of a Stdra, no end of penances are prescribed. Even 
when the privilege of performing certain rites was conceded to Sádras, 
it seems to have amounted to little more than the performance of the 
mere ceremonies without the recitation of texts.” And here again, a 
kind of distinction appears to have been drawn by which the Stidras were 
divided into two classes. But if one.examines narrowly, very little 
substantial difference is to be perceived. They arestill the servile class® 


N.B.—The cases noted in the foot note at page 349 which are connected with the 
subject are—2 Bom. H. C. Rep. 117 (2nd Ed.), 124 (1st Ed.) ; Reg. v. Manohar Raiji 20 
(5 Bom. H. C. Rep. 17 Cr. Ca.); Khemkor v. Umiashankar (10 Bom. IH. C. Rep 
381); Rahi v Govind (Ind. L. R., 1 Bom. 97). 

3 Kiráta seems to he the old name for the people who now go by tbe name of Kolís. 
They appear to have heen considered out of the pale of the four classes from their heing 
called Dasyus (see Mann ch. x., vv. 44, 45). There is also a caste whose cccupation 
is that of fishermen, and who are called Kolis. In that case too they would be out 
the pale of Aryanism as being Antyajas, see Yama Smriti v. 54 (p. 565) and Angirasa 
Smriti v. 3 (p. 554). . f 

Again, a Teli (oilman) is described as a pratiloma offspring of a Sidra from a Vaidya 
woman (see Auganasa Dharmasástra vv. 22 and 23 p. 498). An oilman is placed on 80 
a par with the manufacturers of wine and Antyas in the Bribatparagara ch. vi. v. 240 
(pp 203 and 204, 2nd part). "ea 

® Südra Kamalákara (1. 32 p. 2 line 6) :— 

एते संस्काराः सच्छूद्राणां । एवं वक्ष्यमाणमाट्विकाद्यापे तेषां नियतं असच्छूद्राणां विवाहमात्र म्‌ | 

Translation :— These rites are for sachchhudras (superior Sádras). Similarly the daily 
observances which will be hereafter laid down, are for them alone. In the caee.of 
the inferior Sudras the marriage alone [takes place]. : 

3 In Lagbu Visbpu Smriti, vv. 105 and 106 :— 

शूद्रस्तु द्विविधो ज्ञेयः श्राद्धी चैवेतरस्तथा ॥ 
. द्धी मोज्यस्तयोरुक्तो ह्यभोज्यौ हीतरः स्मृतः| 40 

‘Translation :—A Sudra is known to be of two sorts :—Srüddhi [unauthorized to per- 
form a Sráddba] and others; of these, food may be taken from the Sráddbi, but not 
from the others. Inthe Ausanasa Dbarmásastra v. 50 (p. 501) runs as follows :— 
WUT त॒ शूद्रायां जातः शूद्र हते स्मृतः । द्विजशुश्रूषणपरः पाकयज्ञपरान्वितः || सच्छूद्र॑ तं विजानीयाद- 
सच्छूदस्ततोन्यथा || Translation :—One born from a Südra of a Sidra woman is terme da 

üdra. Ifheis devoted to the service of the twice-born and the performance of the 
Pákoyajiias.is termed a Sat-Südra. One not such is an Asat-Südra. 

In the Garuda Purána, Jambudvipa prastáva section it is said :— 


पूर्वे किरातास्तस्यान्ते पश्चिमे यवनाः स्थिताः || erreur दक्षिणतो ex quenr आपे चोत्तरे ॥ 
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standing on the borders as it were of the Árya community, but not 
formiug an integral portion of it. They were indeed provided for in 
a speculative way by the Arya Code; but they had the ban of their 
class as a mark of exclusion from the regular Áryas. There were 
various rules laid down to mark their degradation, the principal being in 
the matter of intermarriages, the non-performance of Vedic sacri- 
fices and ceremonies, and the descent of property to illegitimate mem- 
bers of families as of right. Tt is true that the division into four classes 
is older than Manu ; for Manu notices it, and in his time the mixed 
10 classes, both Saloma and Viloma, had acquired considerable importance. 
But still there seems to be a clear line of demarkation between the 
first three classes and the fourth. And this must not be lost sight 
of by the historian and the administrator 


In our present social scale, there are classes below the Sádras, viz ja 
the Bhils, Kolis, Mahárs, Mángs, &c. These are popularly called Ati- 
Súdras— meaning, exceeding even the Súdras in lowness, &c. It seems 

. that Mahárs are probably Maháharas (great thieves), and belong to that 
class of people termed the Dasyus, the enemies of the Aryas 


Some writers would place Dasyus among the Pratilomas (see Me- 

20 dhátithi on Manu). The Sádra Kamalákar notices the division by some 

Smriti writers into the Sat-Stidras, and the Asat Sidras, to which I 

have alluded before. The latter class would be the Ati-Sidras, who 
are likewise termed Antyajás.! 


Rápa Náráyana, quoting the Bhavishya-purána, thus speaks- of. the 
worship of Vindyhavásini by the different tribes of Mlechclíhas ond 
Dasyus :—-** In this manner, that cruel [goddess] sacred to the Kirátás? 
is worshipped by various thievish tribes of Mlechchhas, without mantras” 
[Sádra Kamalákar, Bombay Edition, leaf 10 p. 2 line 3]. This shows 
what mixture there has been. 


30 The nonregenerate class thus seems to form a group by itself; and 
its internal economy is not specially provided for by the ordinary Árya 
writers on law. For when we come to consider what law is in the 
view of the early writers, we find that the Sádras are always avoided 


Translation :— On its borders live the Kirátas in the east, the Yavanas in the west, 
the Andhras in the south, and the terrible Turashkars in the north. 
Pryáschitta Mayákha thus quotes Apastamba :— 
रजकश्चर्मकारश्च नटो बरूडएवच | 
कैवतेमेदभिछाश्व सप्तेते अन्त्यजाः STAT: II 
Translation :—* Rajaka (wnsberman), Charmakara (leather-worker), Nata (the rope- 
40 dancer, &c.), Buruda (worker in Bambu wood), Kaivarta (kolis, &c.), Meda and Bhilla ; 
these seven are termed Antyajás 
1 People born on the boundaries of the Aryavarta. 
2 Kolis, Bhils, Gonds, &c. 
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by the twice-born classes. Manu puts the Kolis amongst the 
Dasyus? (thieves): Kamalákara says (see note p. 37) that there are not 
even ceremonies for the Asat-Sádras; but mere marriage. The Mahé- 
bhérata in giving the law for kings prohibits the performance of the 
duties of the Bráhmanas? by any other class, and especially by the 
Südras. Further on Vyása himself, as interpreted by his commentator, 
limits the religious acts for the Südras or Dasyus to making gifts to 
‘the twice-born alone.* While all that is thus left to Siidras is to make 
gifts to Bráhmanas, the Brihmanas are commanded not to accept their 
gifts on pain of becoming Sudras by such acceptance.5 10 . 


Such being the state of the Stidras and the Ati-Südras in respect 
to the performance of religious ceremonies according to the old Aryan 
writers, I now proceed to examine into the Smriti-texts, if any, ap- 
plicable to their marriages. In both the cases above mentioned, there 
are no texts cited which govern the present marriage practices of the 
Siidras and of the Ati-Südras. And the Arya Law (or the Hindu Law 
as it is now called) has, if I may with deference say, nothing to do with 
them. They are regulated by usages of the country and of castes and 
families, and these alone ought, it seems to me, to be always ascertained 

‘and followed so far as respects the first question with which I started. 20 

As regards the second question, namely, the tribunal which finally 

decides these matters socially. So far as history goes, it appears that 


2 Manu ch. iv., vv. 61, 80, 81, 84—86, 99. Angiras Smriti, vv. 49, 50, p. 558 
v. 54 p. 559 ; Apastamba, ch. iii. vv. 1—2 p. 571 

3 Ch. x.,44 

5 See Maháhhárata Santiparvan Rajadharma, ch. 65 v. 9 :-- 

चातुराश्रम्यधर्माञ्च वेदधमोश्च पार्थिव | ब्राह्मणनानुगन्तव्या नान्यो विद्यात्कदाचन | 

Translation :— The duties of the four orders and those laid down hy the Vedas 
shonld, oh king ! be followed by Bráhmannas; no one else shall ever know them. 

* Sce Mahabharata Sántiparvan Rajadharma ch. 65 v. 21, which runs thus:— 80 
दक्षिणा सवैयज्ञानां दातव्या भूतिमिच्छता | पाकयज्ञा महाहोश्व दातव्याः स्वेदस्याभेः-|| Translation :— 
* He who wishes prosperity should give presents on account of the different sacrifices— 
so all the Dasyus should perform the Pakayajna which are important. The commen- 
tator Nilakantha on this verse says :--महाही इति पाकयज्ञमुद्दिदय त्राणाय धनं देयं भाद्धमपि आ- 
मेन हिरण्येन चेति ज्ञेयम्‌. Translation :— Wealth: should be given to Bráhmanas on account 
of the Pákayajna. The Sráddha too, it shonld be understood, is to be performed hy 
hiin by [gifts of] uncooked food and wealth. Kamalikara too in connection with these 
verses says in his Südra Kamalákara 1. 15 p. 1--यत्त भारते राजधर्मेषु - --~-- म्लेच्छादीनां 
श्ाद्धाविधानं तदपि सजातीयभोजनद्रव्यदानादिपरम्‌ः Translation :-- As to the Srdddha rite that 
is laid down fur Mlecchhas and the like in the Rajadharma (duties of a king) in the 40 
Mahabhérata, it means the feeding of one's castemen, gifts and the hke? The depar- 
ture from the plain meanings of words involved in this interpretation is justifiable in 
view of what Vy4sa himself has said in the earlier part of the same Parvan, see ch. 60 
v. 87, viz., मन्त्र: Wx न विद्यते. Translation :—There is no recitation ofa holy textin the 
case of a Sidra. . à 

° See Part II. p. 56, lines 10 and 11 p. 57, line 1 

c3 
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marriage and divorce disputes have always been decided by the caste 
Punchayats, or Mahajans, as the case might be. Bombay Regulation II. 
section 21 cl. 1st, as far as it is yet unrepealed, does not permit of caste 
questions being litigated in courts. The Bombay High Court have 
held that “it would be an interference in a caste question within the 
meaning of that section, if a conrt were to make a decree ordering the 
members of a caste to re-admit a member to a participation in caste 
communications and privileges.’’* ट 
There is happily no matrimonial court for Hindus, and according 
10 to their usages and traditions it seems that, unless the Government 
deems it proper to invoke the aid of the legislature, it will be for 
the castes to decide whether their members are married or divorced 
according to the proper usages. According to the constitution of 
Hindu society, the Bráhmanas will take the lead; but in the case of 
' other castes, they (the Bréhmanas) can only act as advisers. 
Agreeably to such nsage, the granting of a divorce, or the recog- 
nising of a divorce as one properly made, is the duty of the caste. In 
some cases the mere will of either party or of both parties suffices, and 
there the caste can do very little, except to accept what has been done. 
20 Even Kamalákara recognises divorces made by either of the parties.* 


1 See the cases previously cited, pp. 13, 34; also Steele's Summary pp. 85 to 158, 
aud pp. 166—169, 170, 171; and all the authorities noted in the marriage summary at 
the end of Appendix IV. Section 1. mE 

2 The unrepealed portion runs as follows :—The jurisdiction of the Civil Courts 
shall extend to the cognizance of all original suits and complaints of a civil nature, it 
being understood that no interference on the part ofthe court in caste questions is 
hereby warranted, beyond the admission and trial of any suit instituted for the recovery 
of damages on account of an alleged injury to the caste and character of the plaintiff 
arising from some illegal act or unjustifiable conduct of the other party. 

90 -s Printed judgments for 1878, p. 235, Narottam Bhagvan v. Mithálol Kdhándas and 
42 others; see also I. L. R. 2 Bom. 470, 476. i 

+ See Śádra Kamalákara 1, 74 p. 2 lines 4 to 8, viz. :— 

कल्पतरौ देवलः | नष्टः a: छीबः पतितो राजकिल्बिषी | लोकान्तरगतो वापि परित्याज्यः खिया 
पतिः। मृते भतेरि जीवे वा खी विन्देतापरं पतिम्‌ | सन्तत्यनासार्थंतया न स्वातन्त्र्येण योषितः || नारदः | 
अष्टौ वर्षाण्युदीक्षेत ब्राह्मणी प्रोषितं पतिम्‌ | प्रसूतिका ठ चत्वारि द्वे संभ द्यप्रसूतिका || न दाद्रायाः स्मृतः 
कालो न च धरमेव्यतिक्रमः। विशेषतो 5प्रसूतायाः ferr संवत्सरात्स्थितिः।| अभडची स्मृतः काल एष 
शेंषितयोषिताम्‌ | जीवति श्रूयमाणे त॒ स्यादेष द्विगुणोऽवधिः॥| प्रजाप्रबृत्तौ नारीणां वृत्तिरेषा प्रजापतेः| 
अतोऽन्यगमने स्रीणामेष दोषो न विद्यते || 

Translation :—As cited in the Kalpatarn, Devala says :—' A woman may abandon her 

40 husband, if he happens to be missing, or to become votary of the fourth order, or to be 
oue impotent or degraded, or an offender against the king ; or when he is dead. A woman 
may, for the continuance of the line and not out of wautonness, take to another hus- 
band whether the first husband is alive or dead. Narada says :—‘ A Bráhmaní ought to 
await [the return of] her husband, who has gone abroad, for eight years; a woman 
who has become a mother, for four years, and one not a mother, for two years.’ No-period 
[of waiting] is laid down for a Šúdra woman, nor is there any transgression of duty 

in her marrying again}, particularly in the case of one not a mother, In the case of 
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Steele's Summary likewise gives cases in which it is open to the parties 
to effect a divorce. The consent of the husband is not always contem- 
plated. The sanction of the caste alone appears to suffice.? It would 
seem therefore that those who have to administer laws according to 
the usages of the country, must take such usages as they are. Tt 
would be very desirable if they were better. But we cannot, I say with 
all deference, help ourselves in this matter. In each case one must 
depend on the usages of the caste. l l 

Thus in the case of Karsan Gojá, above mentioned, the trying judge 


said, he could think of no case of such irregular marriages save in the 10° 


province of Malabar. But general as well as Indian history afford 
numerous examples of the same kind.? It may be unfortunate that 
these things exist. It may equally be unfortunate that hundreds of 
such caste usages by which the people are guided in their daily transac- 


tions should prevail, but so they do mutatis mutandis in all countries ; 


and unless the law is altered, I cannot conceive how people can be 
blamed for acting in accordance with what they know to be the law, 
and in accordance to which they have acted for thousands of years. Kolis 
and similar tribes are considered non-Áryan “by several writers. 


Others have made attempts to include them within the scheme of 20. : 


women of the remaining classcs [viz., the intermediate two,] the period of waiting is one 
year. If (the first hushand] is reported to he living, the period of waiting is double. 
This is the rule laid down hy Prajápati for women is respect of procreation. Therefore, 
in resorting to another [hushand under the said circumstances] there is no sin. 

X Steele, p. 170 :—'* Among the lower castes, widows and wives under certain circum- 
stances are allowed to form the inferior contract termed Nikah, Pat (P.) or Oorkee (D.) 
These circumstances are if the hushand proved impotent (76 C. P. 8. K.); or the parties 
continually quarrel (72 C. P.) ; if the marriage were irregularly concluded; if hy mu- 
tual consent the hushand breaks his wife's neck ornament, and give her a chor chittee 


(K.P.) After which divorce, with the conenrrence of the caste, the wife may form Pat 30 


with another man, S. : sometimes even without their concurrence. And if after 12 years’ 
absence a hushand continue unheard of, his wife may form Pat: should he afterwards 


return, she must return to her first hushand ; or live with either at her option, the ` 


party deserted being reimbursed his marriage expenses, K. D." 

Id., p. 174 :—" In the lower castes, hesides adultery, &c. above mentioned, the hus- 
band’s impotence or simple disagreement of the parties, even against the advice of the 
caste, 18 sufficient to cause 2 divorce, D. The hnshand hreaks his wife's Mungalsootr, 
and tears her saree, when she is at liherty to form Pat with another, K.P.D.” 

2 See Mayne’s Hindu Law and Usage pp. 51, 52; Indian Antiquery vol. VI. pp. 261 to 
261 (Polyandry in Northern India); Ihid. vol. VII. p. 86 (Polyandry in the Punjsh) ; 
Ihid. vol. VIII. p. 314 (Tho Weddas of Ceylon); Bhutal Pandye's Law of Alyasantana 
translated hy Ramaswamy Naidu ; Nelson’s View of the Hindu Law as administered by 


the High Court of Judicature at Madras, pp. 93, 99, 141 to 146 McLennan’s Studies . 


in Ancient History, Primitive Marriage, &c. pp. 189 to 156 ; Consanguinity in Marriage, 
Fortnightly Review, Novemher 1865, pp. 710—30; Endogamousand Exogamous Mar- 
riages, Contemporary Review 1873, pp. 419—426; Levirates and-Polyandry, Fortnightly 
Review, May 1877, pp. 694—707 ; The Northern Barrier of India, hy F. Drew, pp. 263— 


265. 
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Aryan classes by either calling them Ati-Stidras or Mlechchhas, or by 
adopting the fifth class, which was at one time in the contemplation of 
the Vedic writers. ‘This would probably be the class whom Pataiijali 
‘would call Niravasita-Sádras. But for practical purposes, such as 
marriages, &c., the religious scheme of Hindu ceremonial has left them 
` out altogether. Were it otherwise, all the nations of the earth would 
have to be included in the same class.: 


These low caste Hindoos, like Kolís and Telis, are not therefore within 

the ordinary pale of the Hindu law. Their family relations, their 

10 ceremonies, and even their gods are determined by custom and usage. 

Tt is a matter of consideration, therefore, whether they can be punished 

civilly or criminally for disobedience to a law to which they owe no 
allegiance. 


A few remarks on other criminal cases may not be out of place. 
The case noted below? of Sagái wives in Behár as opposed to Bihdi wives 
resembles our náfrá in Gujaráth and Páta in the Dekkan as opposed to 
lagna. The custom of divorce set up in this case does not appear to 
have been proved. But if the sanction of the caste by payment of a fine 
or otherwise had been obtained, I presume it would have been sufficient. 

20 A marriage which is made by the application of a little red powder to 
the future wife's forehead, can surely be unmade by its being wiped off 
if the community to which the parties belong recoguise the propriety 
of such a proceeding. 

In another case? (which came from Assam) wherein the husband sued 
for restitution of conjugal rights, it was pleaded that there was a divorce 
aid a deed executed to that effect; the Munsif held the deed proved ; 
but the District Judge ruled that the custom of Assam proved by the 
deed could not override the Hindu law, which forebade divorce. The 


1 See the following curious extract from Steele’s Summary of Castes and Customs, 
90 lst Ed. p. 124 :— 

“ Tbe Moossalmans and other foreign castes (called Yewun) are inserted in this place 
by the Brahman compilers. Thcir origin, as fabulously told in several books, was from 
four causes :— From the Dyty, wife of Kusyap Rishee, from the fifty sons of Wiswumit 
Risbee who were cursed by him ; from the cow Kamdhenoo given to Wasisht Rishee 
by Brabm ; from Parseemoond aud Ardbmoond, sons of Sagur Raja, to whom Wa- 
sisht Raja presented the Sagur country (including : Persia) to the westward; from 
Kshatriyas and other Hindoos who have from time to time lost caste (Wishnoo Pooran) 

- * During the 4000 years of Knleeyoog, the sects of Yewun have increased to a great 
number. They reckon several thousand prophets and saints whose tombs are endowed 

40 with spiritual energy (Kur&mat) at the present day. The Chinese are a low caste of 
Yewun who do not refuse any kind of food," and “ the Yewun of Bokhara are accused 
like the Portuguese, of making proselytes by forcc.’—“ They distinguish three kinds 
of Yewun in Hindovstan, Parsee, Moossalman, and Iswee,” including English, French 
Portuguese, &c. These castes refuse no kind of occupation. 

2 See 3 Calcutta Law Reports 410 (Bissuram Koiree v. The Empress of India) 

° Ind. L. R..8 (Calcutta series) 305, Kudomee Dossee and others v. Joteeram 
Kolecta ` 
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` High Court-corrected this, and sent back the casa for a finding “as to । 


the custom sèt up. But it seems to me that when there was a 
deed, no reference need have been made unless the deed had beén 
denied. For, so far as the history of Assam shows, there is but little 
Hindu law known there, and indeed in several divisions of Bengal 


and Assam, marriage customs are as different from those contemplated © 


. by Aryan writers, whether of texts or glosses or digests, as they can 
possibly be conceived. Half the world, i£ is said, does not know how 
the other half ives. In India, where intercommunication is still so 


‘slow, and mass education so defective, the people go on in their old 10 


grooves, altered and fashioned by their local customs and usages, 
which have been sanctified by time and confirmed by habit. 

Again, it is worthy of consideration whether it is just for courts of 
law to disregard well established customs and national usages on the 
ground of morality and public policy. The laws of marriage for the 
different castes are their own usages, and they can only be altered 
either by the castes or by ‘the legislature. 

Morality is a very elastic term. -History shows that it is a very unsafe 
guide.; and courts in India ought especially to be very careful. An 


example of morality working unequally may be seen by referring to 20 


recent reports of two Madras cases, viz., Iravanni v. Ittápu,! and 
Ohinná and ten others v. Tegarái.? In the first.case a common Malabar 
squabble formed the subject of discussion ; in the second, the rights of 


certain dancing girls attached to a pagoda establishment. As regards 


the morality of both classes, I should probably not differ at.all. The- 
one is & system of open and the other of clandestine prostitution 
But I should be loth to impose my own moral convictions on two 
numerous communities, which have existed from time ‘immemorial 
In fact,-my unwillingness to dictate would be in the direct ratio of the 


intensity of my convictions. The growth of customs may be slowly 30 


changed, bnt it must come from within, and not from without, if the 


progress is to be genuine. And it strikes me in reference to the above 


two cases that when the judges speak of family quarrels, in. the first 
case, the word ‘family’ is only used in the Malabar sense. .- For there 
can really be nó family according to our notions when the relations . of 
man and wife are perverted. Yet the courts do justice to the children 
_of such people, and decline the duty in dealing with the temple ‘girls 
on the score of morality. J conféss I cannot see the difference between 
the two cases. And again, if the dancing girls had previously a 


~ 


legal position,? when was it changed by & special Jaw? They are 40 l 


still the members of a religious establishment. 


३ In L. R. I. Madras 103 E : 2 Id. 168 
3 See 2 Madras H. C. Rep. 56 (Chalakondee Alasamt v. Chalakonda Ratnatha- 
lam) ; v. 5 Madras H. C. 161 (Kámákshi v. Nagarathnam) ] 
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Moreover, unless the safe guidance of caste usages and customs be lefi 
untouched, I do not know what a state of confusion we may be 
landgd into. Thus in a recent case,! one of the Calcutta High Court 
judges has held that— 
` " Marriage between parties in different subdivisions of the Sidra caste is prohibited 
unless sanctioned by any special custom, and no presumption in favor of the validity 
of such a marriage can be made although long cobabitation had existed between the : 
parties. 
In a Madras cases it has been held that a marriage between two sub- 


10 divisions of the Sádra class would be valid by Hindu law. In the 


course of his judgment, Mr. Justice Holloway observes :—' Further, I 
am clearly of opinion that the classes spoken of are the four classes 
recognised by Manu, and not the infinite subdivisions of ‘hese classes, 
introduced in the progress of time.” l 

This, I think, ignores Manu’s code itself. For the provisions of 
chapters ix. x., and xi. show that the whole system was ‘speculative, 
aud was never introduced anywhere as a whole. As a matter of -fact 
neither Manu nor-any other Smriti has had legislative force atany time 


‘as I have elsewhere explained ; and before going into the wide, uncer- 


20 tain and unexplored field of Hindu law, we ought to seek for the 


parties’ customs in such matters. Our Elphinstone code rightly places 
the nsage of the country (which includes caste and family usages) above 
the Hindu law. As usage goes, the Bengal judgment in the case of 
Narain Dhara v. Rakhal Gain, guardian of Jonardon, seems to be the 
correct one 

The last case I have to speak of is that of Ramangavdd and two others 


‘vy. Shivaji Rayaji Patil.” In this case the court hold that by Hindu 


law, the marriage of a man with his sister’s daughter is incestuous. 
It does not appear whether the customary law on the point was 


80 questioned by-the opponent from the first. But looking to the testi- 


40 


mony of such eminent persons as Sir'T. Madava Row and others," 
I take that to be impossible. Asa question of dry law, the above 


1 Ind. L. Bep. 1 Caloutta 1, (Narain Dhara v. Rakhal Gain, guardian of Jonardon). 
? I. Madras H. C. Rep. 478, (Pandaiya Télaver v. Puli Télaver). See on the other . 
hand Elphinstone's India (3rd ed. p. 84). 
3 Printed Judgments of the Bombay High Conrt for 1876, pp. 78, 154. 
The authorities stated are :— 

-(1) Manu, chap. iii., pl. 5 ; 
(2) Yéjflavalkya,i.,52; . 
(3) VijnafieSvara Áchárakápde, f. 6. p. 1,1. 15; 
(4) 1 West and Bühler, p. 141 ; . 
(5b) Vyavahara Mayükha, chap. iv., sec. v., pl. 29; . 
(6) Macnaughten Hindu Law, 61, 2nd ed.; 
(7) Steele, pp. 33, 36, 165, 168 

* See p. 425 above 
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authorities resolve into two—thus the first! aud sixth? d 
the same: namely, Manu, III., 5, which says that the bride should be 
“an asapinda of the mother.” Beyond this, the translation of Sir W. 
Jonesis not quite accurate. Similarly, two,5 three* and four’ are one 
and the same. Authority five® refers to the subject of simple adoption 
and of Dvyå mushyáyana adoption, and the subject of marriage of 


the adopted with a bride from the families of the natural father and _ 


mother, is brought in from a text of Gautama to prove that there is a 
simple adoption as opposed to a Dvyámushyáyana one. The seventh 


refers to four pages of Steele’s Summary of Castes and Customs." 10 


It will be seen that the passages refer to different districts. So 


३ Manu, IIL, 5 :--असपिण्डा च या मातुरसगोत्रा च या frg: || सा प्रशास्ता द्विजातीनां दारक- 
मणि मैथुने || 

"Translation :—She who is not a sapinda of the mother, and who is not of the same 
gotra with the father, is proper for the twice-born to marry 

3 W. H. Macnaughten’s Hindu Law, p. 61, 2nd Ed. :—“ The relations with whom it 
is prohibited to contract matrimony are thus enumerated by Manu: ‘She who is not 


descended from his paternal or maternal ancestors within the sixth degree, and who is." 


not known by her fumily name to be of the same same primitive stock with his father 


or mother, is eligible by a twice-born man for nuptials and holy union” [This~is Sir 20 


W. Jones’ translation hased on Kullüka's comments on the verse in the preceding note.] 


* Y6j 1. 59. अविमृतत्रह्मचर्यों लक्षण्यां aaga l अनन्यपूर्वकां कान्तामसपिण्डां यवीयसीम्‌ |l 
Translation :—He who has not lost his Brahmacharya (chastity), let him marry a 


girl of [good] parts who has not been accepted or enjoyed by another, [who is] 


attractive in his sight, who is not a Sepinda of him [and is] a junior. [See above, Part 
11. p. 167.] 

* Vij., f. 6, p. 1, line 15 :— 

असपिण्डाम्‌ समान एकः पिण्डो देहो यस्याः सा सपिण्डा न सपिण्डा असपिण्डा ताम्‌ | [This is 


merely a dissolution of the compound asapindam in the- verse in the preceling 
note, showing that “ asapinda is one whose body is not the same.” : 


5 This is an amplification of the same word hy Vijfianesvara :—1 West and Bühler 
p. 141 :—* Vijfiane&vara says (Áchárakánda f. 6, p. 1, line 15), when he explaius the 
verse L, 52 of Yajfiavalkya in which it is declared that a man shall marry a girl 
who is not his sapind« :— 
असपिण्डा | समान एकः पिण्डो यस्याः सा सपिण्डा | न सापिण्डा असपिण्डा ताम्‌ | सपिण्डता चैकडा- 
रीरावयवान्वयेन भवाते | तथाहि quer पितृदारीरावयवान्वयेन पित्रा सहैकापैण्डता | एवं पितामहादि- 
भिरपि पिवृद्दारेण तच्छरीरावयवान्वयात्‌ | एवं मावृसारीरावयवान्वयेन मात्रासह | तथा मातामहादिमेरापि 
मातृद्रेण तथा मातृष्वसरमातुलादिभिरप्येक शारीरावयवान्वयात्‌ | तथा पितृच्यपितृष्व्रादिमिरपि | तथा 
पत्यासह पत्न्या एकशरीरारम्भकतया | एवं ्रातृभायोणामपि परस्परमेकडारीरारन्यै: सहैकदारीरारम्भक- 
स्वेन । एवं यत्र यत्र सपिण्डशब्दस्तत्र तत्र साक्षात्परंपरया वैकरारीरान्वयो वेदितम्यः॥ 
* See above Part II., page 61, lines 25—40, and p. 62, 1. 1 
7 I quote from the first edition of Steele the material passages which bear on the 
present question :— 
“5. Intermarriage within the Sugotr Supinda is forbidden, and with a female of 
another caste, P. C. (Mit.), and besides the Wirood Sumbund or prohibited degree of 
connexion within seven degrees, marriage is forbidden with the following Usogtor 
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far as marriages like the one in question are concerned, it is stated that 
* Intermarriage with cousins aud nieces is prohibited, but occasionally ` 
takes place" (p. 165). D. refers to Southern Maratha Country. It 
may be seen also that intercourse would be ‘incestuous only where-the. 
marriage was between Sagotras or between different castes. Again, 
Steele is not correct in saying that the marriage is annulled even in 
such cases, for except where the parties belong to different castes, there 
is no annulment of marriage. Ifthe marriage be of Sagotras, it stands— 
though it cannot be followed by intercourse. As regards Sapindas, no 


10 such restrictions appear. And Asvalayana, Baudhfyana, Devala, Brihas- 


pati-and others distinctly direct local usages to be observed in regard to 
marriage and other matters. B. S., or Bhálachandra Sástri, is one of 
the authorities quoted by Steele in respect to prohibited degrees. It is a 
pity his opinion in original is not given; because in Bhélachandra- Sástri's 
own caste, marriage with a maternal cousin is universal. In regard 
to this particular class of marriages, the law in the Southern Maratha 
Country, Mysore, and the South of India seems to be clear. It seems 
to be a pity tliat marriages like Ráyáji's, celebrated many years ago, and 
appareutly with the sanction of the community, should be disturbed. 


20 It is now conceded that even the Mitákshará and Mayükha are not 


80 


40 


binding as a whole, and that remark would apply with still greater force 
to Manu, Yájfiavalkya and others, whose works are now almost obsolete, 
and have had no legislative force at any one time in history. 


Supindu connexions : a parent's sister's daughter, a mother's brother's danghter, end a 
sister's daughter. (Page 33.) 

Should the parties prove to he-within the prohibited degrees of marriage (see para- 
graph 5), the wife must be repudiated with maintenance, and expiation performed 
B. S. (Page 36.) 

The parties must be of the same caste and different Gotr or family stock, P. -Bréb- 
manas are prohibited from iutermarrying with all Supindu relations, aud descendants 
of their Rishi’s brothers, and connexions within 3 or 4 degrees, P. Intermarriage with 
cousins and nieces is prohibited (53 C. P.), but occasionally take place from poverty, 
P. D. So with aunts and their children, Sugotrus and Supruvhurs, snd of course with 
daughters, mothers and sisters, D. A brother's children may, however, marry sister's 
children not.being Sugotr, D. First cousins intermarry in theWys caste, D. Komtees 
give their childreri to nephews and nieces, D. Other exemptions in particular sects of 
Bráhmans and other castes are mentioned, P. D. (Page 165.) 

Among the Bráhmans and higher castes, if it be discovered that the parties were of 
the same Gotr, or different castes, the marriage is annulled, the wife being maintained 
by the husband, but connexion would he deemed incestuous (the husband must maintain. 
her as a sister), 2 C. P. S. D 

The woman and her children are permanently excluded from caste, D. Minor omis- 
sions ofceremomies are followed. by penance only, D. In the lower castes, in which . 
previous inquiry is not so strict, ifthe discovery be made before the girl's Shanee, or 
even before the birth of children, she may be married to another by Pat, S. D 


The marriage is not annulled by the discovery that the parties are of the sanie 
koolee, 10 C. P. (Page 168.) 
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SUMMARY OF MARRIAGE CUSTOMS IN DIFFERENT 
l PARTS OF INDIA. 


[In several instances, references alone are given, as the space at my disposal is limited.] 
Southern India (including Berars, Central Provinces, and the 
Bombay and Madras Presidencies):— 


The following are extracts from the Gazetteer for thè Haidarábad 
Assigned Districts, commonly called Berar, by A. C. Lyall, Commis- 
sioner of West Berar: Bombay, 1870 :— 


** The custom of widow marriages prevails universally among the agricultural com- 
munities, aud perbaps more or less among all others, except the Brábmans, the north 10 
conntry trading classes, and the ‘highest families of any caste. Divorce by mutual 
consent and deed of separation is also permitted, and the divorced woman marries 
again. These irregular unions are called pat marriages ; bnt they are quite reputable, 
and the offspring is legitimate. Very primitive and grotesque connubial rites prevail 
among the Banjáras and Mánbháus, who have strongly coloured their ceremonia] with 
that sbade of mockery whicb still tinges slightly all marriage rejoicings" (p. 186) 

Again :— 

“ In some castes, even Brábmans, marriage is allowed with maternal uncle’s 
daughter, and this concession grows more common as tbe social grades are descended 
You may marry your deceased wife's sister, hut not your dead husband's brother; 20 
though among the Gonds this latter kind of match does ocenr, and even’ among some 
of the Banjáras 

** But, perbaps, the most curious incident of the system is, that in certain commnni- 
ties similarity of worship is a bar to connubium. Before concluding an alliance the 
Kunbi and other tribes look to the dewak, which means literally the deities worshipped 
at the marriage ceremonies; thé fact being that certain families hold in honour parti- 
cular trees and plants, and at marriage time branches of these trees are set up in the 
house. It is said that a betrothal, in every other respect unexceptionable, will be 
broken off if the two houses are discovered to pay honour to the same kind of tree. 
Follow this vein of inquiry lower down, and you find the custom more distinct among 80 
the Gonds in their wilder state. In the Win district the Gonds are divided into 
tribes, which are again sub-divided into Gofras. The Gotras have each a distinguish- 
ing name, or surname, to all members; while Gotras fall within one or another of four 
classes of worshippers :— 

(Ll) Those who worship 4 gods. 

(2.) ” » ” 5 » 

(3.) » ° 32 LE 6 ‘ » 

(4.) » » » 7 » : 

** Now, a marriage cannot, of course, take place between two persons having a com-  . 
mon surname; but itis also declared that neither is marriage allowed between two of 40 
the same worshipping class, though surnames be different” (pp. 187, 188) 

The following in regard to the Win district shows that the 
Rékshasa form is still extant :— 

: “The males and females work separately and at a distance, and are never associated in 

their labour. .A Gond male desiring to marry, gathers intelligence as to what lady of 

the adjacent villages he should make the object of his choice. This being done, he, 

attended hy his comrades, resorts to jungles where his wife elect is working, in com- 

pany with her female relations and friends. Coming in sight, the bridegroom, taking 
ds 
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advantage of the unprotected state of the women, working as they do far away from 
their homes and male relations, pursues them. His friends will not aid him to carry 
away the bride by force, unless he, unaided, succeeds in touching the bride’s hand 
before she finds a safe shelter in her village. Here it must be told that the women 
often fight every inch of ground with their pursuers, inflict the most serions hurt, and 
sometimes most shameful defeats. The contest continues even after the bridegroom 
has touched the bride’s hand. If the fight is drawn to the skirts of the village, the 
male portion joins the females, and pursues the enemy back to their village. But the 
touching of the bridegroom once effected, the marriage contract is sealed, and cannot 

10 be broken? (p. 188) 


Marriages within the gotra and out of it are illustrated below (pp 
188, 189) :— 


“The custom of marrying an elder brother’s widow, which still survives among the 
aborigines, is supposed to be a lingering relic of the primitive system of polyandry 
or kinship through females. However, as society progressed, and these groups 
intermarried, paternal descent became more certain and trustworthy, for the system of 
capture gave way to peaceful betrothal, while property in womankind became more 
secure ; and at that stage female kinship gave way to the latter law of agnatic kindred 
to the female head of each family or group. Here we get the Gotras or Gotes fully 

20 developed out of the tribe, just as we see them throughout Hindusthan to this day, 
and notably among the Rajputs. When one of these Gotes or families departs from 
its country, and settles afar in foreign lands, it soon separates into different Gotes, by 
reason of the difficulty of obtaining wives from ontside. Berar affords one or two 
instances of this process among the offshoots of up-country tribes which have migrated 
down hither. The emigrants were very soon entirely cut off, and alienated from 
the parent tribe left in Upper India ; and whereas in their own country they must have 
gone to another tribe for wives, here they form a caste of their own, within which its 
members must marry, exchanging alliances between the different newly formed sub- 
divisions. Of this process the Puars of Berar and the Nagpur province afford a good 

30 example ; and I believe that the Rajbansis, and all the other isolated settlements of 
Rajputs in Berar and the Dakhan, follow the same rule. But the ancient family of 
the Jadow Rájás of Sindkher still intermarries exclusively with the clans of Rojputana" 
(p. 189). . 

Divorce and Second Marriages :— 


“Widows can, on the death of their first husband, matry again by a pat marriage. 
Aman can at one and the same time have only one*lagan' wife alive; but he can 
have several pat marriage wives”. (p. 201). 

Again:— 

** Except the Brahmanas, the Vaisya Sonars, aud one or two other castes, all Hindu 

40 women here are allowed to make a second marriage. Some of the deshmukh families, ` 
who hold their heads high, forbid it also. There is this difference hetween a first and 
second marriage. In the former, if a woman goes wrong, her husband can give her a 
farkhattinámá or bill of divorce ; whilst if he goes wrong, she has her redress. But 
in the second either may dissolve the marriage” (p. 211). f 

Curions customs of the Mánbháus :— 

“The Manbhaus, though vowed to celibacy, have been accused of inchastity. 
Under full vows they are said to be allowed to marry, the ceremony being of two 
kinds. According to one rite the couple roll about before the mahant until they 
touch, which touch unites them for life. According to the other, both persons. go 
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before the mahant with their begging wallets, which the priest ties together, and the 
marriage knot is fast” (p. 214). 

The following account of a marriage in the Ellichpur district may 
be compared with similar ceremonials in other parta of India :— 

** The boy and family go to the girl's village, and he and the girl are covered with 
haldi (turmeric), aud then wash, and worship the Kulswami and the god Ganpati. In 
the evening Brahmanas hold a sheet up between them, and at the time fixed jawári is 
thrown on them by tbe people present ; the sheet is let drop and the marriage is com- 
plete. The people are feasted for four days, during which time a string called ‘kan- 
kan,’ which on the first day is tied on the girl’s wrist, remains there. Presents are 
given to the bride aud bridegroom, who then go to the latter’s house, where they swear 
mutually to be faithful, and the husband to protect the wife, and the wife to be obé- 
dient. The bride remains eight days in her husband's house ; then there is a festival 
in propitiation of ‘Devi,’ called ‘goudhál, and the bride returns to her parents” 
(p. 218). 

CENTRAL Provinces. 
In reference to these I would refer to the following :— 


Central Provinces Gazetteer, by C. Grant, Esq., 1870 ; women divorc- 
ing themselves at pleasure, and marrying several husbands in succes- 


10 


sion (in Bhandara), p. 62; Kanwar marriages beyond the got, and the 20 


changes that are occurring in reference to castes and ceremonies in the 
community, p. 107; Gond marriages of seven kinds, and widow 


marriages, the widow simply walking over to the man’s house; or 


marrying her husband’s younger brother, pp. 276, 277. In reference 
` to the same, see also “ Papers relating to the aboriginel tribes of the 
Central Provinces,” by the Rev. S. Hislop, edited by R. Temple, C.S.I 
1866, pp. 9, 23 

inr ida abad :—Report on the Land Revenue Settlement of Ho- 
shiangabady by C. A. Elliott, Bengal C. S., Allahábád, 1867, pp. 259—262 
Five forms of marriage among Kooroos : (1) Shádi (regular marriage), 
(2) Lwmjuna (where the bridegroom works and lives in his father- 
in-law’s house), (3) Boloni (where the girl goes to her lover’s house), 
(4) Pat (widow-marriage), and (5) marrying another man’s wife by 
mutual consent. See also Journal of the C. B. Antiquarian Society, 
pp. 45 to 48, vol. 1. 

Narmada (Nerbudda) Division, Nursingpore District :—Improper 
marriage allowed among Kaonras and Kerars. Widow marriage with 
a younger brother of the husband allowed: see Report on the Land 
Revenue Settlement of the Narsingpore District, by C. Grant, Esq., 
B. C. S., 1866, Nagpore, paras. 21—24, page 27 

Mandlah :—Paper relating to the Settlement of Mandala Districts 
by Captain H. C. E. Ward, 1870 (pp. 136—140, 157).—Shadee Bun- 
donee (a sort of mixture of Rákshasa and Gándharva,)p. 189; love 
marriages of a curious kind, p. 189; widow marriages with the de- 
ceased's younger brother, p. 140 ; marriages consummated in jungles 
and notin houses, p. 157 


30 


40 


- 
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Raipore :—See Paper relating to the Settlement of the -Raipore Dis- 
. trict, Chettigarrh Division, 1869, by J. F. K. Hewitt, Esq., B. C. S., 
Nagpore. Tying up clothes of the couple and going seven times 
round a pole constitutes marriage (page 52) ; widow marriage almost 
universal (Id.) ; conjugal fidelity little thought of (Id.) है 
_ Jubbulpore :—See Papers relating to the Settlement of the Jubbul. 
pore District: of the “Jubbulpore Division, by Major W. Nembhard 
and A. M. Russel, Esq., Nagpore, 1869 ; issue of the married wife and. 
concubine (if of equal caste) equal; a brother marries the widow of a 
10 younger brother, p. 25 
BOMBAY. 


The following notes will explain some of the caste customs in the 
Bombay Presidency :— 


- ** In Gujarat the Gotra relationship is observed when known. Butitis said that in 
some castes of Brahmans whose numbers are not increasing suitable matches are scárce.. 
And in some cases the rule of relationship on the mother’s side has been so far dis- 
regarded that first and second cousins have intermarried. Among the lower castes 
marriage is allowed if the families are not shown to he related within three genera- 
tions : 
20 ‘There are different customs in regard to dowry. The grant of a 
' dowry by the bride's father is to some- extent held dishonorable. 
This is so in the Dekkan. But the usage is now quite common amongst 
the highest casbes ; and all the details are settled generally by the boy's 
- side with the cupidity of hucksters. Another mode is :— 


“The return marriage system is called sdfu or bargain. This arrangement is adopted 
to save marriage expenses, and gain brides for men of low family, and is common 
among Bráhmnns, Wáníás, Kunbis, and other high caste Hindus. The simple cnse of 
a return marriage is when À gives his daughter to B, and B in return gives a danghter 
to À. If B has no daughter, a daughter of B's brother, sister or other relation is 

80 giveu. In other cases three families may join together to arrange a "marriage. Thus 
A gives his daughter to a son of C; C gives a daughter to a son of A. This form of 
bargain is known as farakhiu or chokhru if four families join 


. In regard to second marriages the following information gives some 
of the current views :— 


* To the men of almost all classes of Hindus a second marriage is allowed. But. 
except in some families among the higher castes of specially good position, and in 
enses where the first wife dies or proves to be barren, a second marriage is unusual. 
On the question whether women may marry a second time, Hindus are divided. All 
except the higher castes allow and practise it. But the Bráhmans, Winiis, Sonis, 

40 and some subdivisions of Suthár, in fact all who wear the sacred thread, are strongly 
opposed to it, and visit with excommunication from their caste any one bold enough 
to break through the rule 


," Among lower classes the practice of giving divorce is in existence.” 
Bhil marriages in Panch Mahals [Gujarát]. After the bridegroom's 
reaching the bride's house the following ceremony takes place :-— 
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“ The bride is then led in by her mother, and seaied opposite to the bridegroom 
Their hands are joined, and the hems of their garments tied. Then while three 
women sing songs, the bride and bridegroom walk togetber twelve times round a branch 

_of the salyara tree placed in tbe middle of the booth. When this is over, the bride 
and bridegroom feed each other with wheaten bread and molasses.” ` 


Again :— s f 

“A man may marry n second or a third wife in tbe lifetime of the first. sivas 
marries again, not only if her hushand dies, but if she gets tired of him, and can bring 
another man to take her and pay her husband his marriage expenses. The children, 
if there are any, stay with their father 


* A Bhil youth and girl anxious to marry, but unable to fiud the necessary 7 


(Rs. 70) or so, not uncommonly arrange that he should carry her offon'her way to 
or from some fair or wedding feast. She then lives with him as bis wife, and when 
her parents come in pursuit, an agreement is made for paying the dowry by instal- 
ments, or in some other way suited to tlie bridegroom’s means.” {Campbell's Bombay 
Gazetteer, vol. III. pp. 220, 221.) 


-Náikdá marriages [Panch Mahals]— 


“ After dinner the bride and bridegroom are seated face to face in the square, or 
chori, in the centre of the booth, and by two old men, one from each family, called 
for the occasion priests or pujaris, have their hands joined and their skirts tied. Then 
a sheet is thrown over their heads, and the old men give them some balls of flour 
and molasses. When each has twice fed tbe other, the cloth is drawn away, and 
ihe marriage is over. In many cases there is no ceremony of this kind. 


“ If a girl reaches the age of sixteen, and her pnreuts have not betrothed her, she may 
go and live with any nian she chooses, and if he agrees to pay her parents from £1 19s 
to £5 (Rs. 16 to Rs. 50), no objection is raised. Again, if a woman deserts 
her husband, and goes to live with another man, he pays the husband from £1 12s 
to £6 (Rs. 16 to Rs. 60). If the husband agrees to give up his wife, he is paid 
nothing. A widow may marry again. On such occasions there is no ceremony. The 
husband presents her with a new petticoat, bodice, and robe. He comes to her house, 
and takes ber away with him. But this must be done at night, for it is a common 
belief that if a widow is married in the daytime, the village will be burnt down. A 
man may have at the same time more than one wife. The Náikdás do not intermarry 
with any other caste. But if a Koli woman lives with a Naikué or a Koli with a Náikdá 
woman, they nre admitted into the Náikdá caste."—Id. Vol. IIT., pp. 224, 225. 


MADRAS PRESIDENCY. 
Malabar, Nair marriages :—~ 


“The Nairs marry before they are ten years of age, but the husband never cohabita 
with. his wife. He allows her oil, clothing, ornaments nnd food, but she remains in 


10. 


20 


80 


her mother’s house, or after her parent's death with her brothers, and cohabits with any 40 


person she chooses of an cqual or higher rank than her own. In consequence of this 
strange arrangement, no Nair knows his own father, and every man considers his sisters 
children as his heirs."  (Hamilton's History of, Hindustan, vol. II. p. 280; see also 
page 293 of the same volume: also a more detailed account of the customs in Buchanan's 
“ Journey from Madras through Mysore, Cannra and Malabar,” vol. II. pp. 410—412 


The consequences of these extend to other castes, see pp. 423—427 of the samc 


volume of Buchanan.] 


Tn connection with these marriages a good deal of light will be thrown . 


446 [APPENDIX IV. 


by the following Sixteen Rules, extracted from a translation of Bhita- 


. lapándys's Law of Alyasantàna by B. Ramaswammy Naidu, B.A., 


Canarese and Telugu Translator on the Appellate Side of the High Court, 
pp. 20, 28, [Madras, 1872] .— 


Sizteen Kuttales or Rules. 


1. Ifa question should arise as to how the line of a family governed by the Alya- 
santéna law may be continued in case the only girl of that family goes to see her hus- 
band, the answer is, the fatber and mother are not competent to give the girl (in 
marriage) to another; but the maternal uncle and others of that family may do so 


10 The father and mother have no power to inake a gift of their girl by the ceremonial 


of pouring water, but they can touch the vessel with the water to be so poured. 


2. If in that (Alyasantina family) a girl loses her husband, such girl is called 
Budavalati ; if she happens, before she receives the Udigé (wedding cloth) to become 
pregnant by intercourse with a person of her own caste, Bliütálap&ándyn declares that 
she may be given to such person in Bodadhdre marriage on levying a fine from him. 
Bhûtålapåndya adds that if the man be of a higher caste than the girl, she may be allow- 
ed to be kept by him ; but if he be of an inferior caste, the Ballalas may sell such girl 


. after exacting a fine from him. 


. 90 
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3. Ifa husband leaves his wife and goes to a foreign country, Bhiütálapündya 
declares that she may, after the expiration of 5 years, be joined to another person 
with a gift of Udigé (cloth). He further says that if she become pregnant in the 


absence of lier husband, she may be placed in the keeping of her paramour, with a 


gift of ornaments, provided lic be of superior caste; if of the same caste, with a gift of 
clothes; and if of an inferior caste, she may be abandoned, fined, and joined to such 
caste. 


4. If after such a woman has brought forth three or four children subsequent to 
her marriage, the husband goes to another country, she cannot be wedded to another 
person. If she should have connection with a person of equal caste, and becoming hig 
with child before the return of her lusband, she cannot be remarried. If in such case 
the person be of an inferior caste, she should be abandoned (excommunicated). 


KE 


5. Bhüátálapándya records a rule to the following effect: If a married woman 
find her husband to be an adulterer, and the husband find her to be adultress, and 


. hetake her and deliver her over to lier parents, she may be wedded to another person. 


If the husband forsaking his wife takes another woman [iuto his keeping, and fails to 
treat his wife properly] the members of her family may recall her from her husband, 
and get her wedded to another person. Morcover, if the husbaud illtreats [the wife 
hy striking and abusing her as he likes], a reconciliation may be effected between them 
three or four times ; but should there be a recurrence of disagreement even afterwards, 


the members of her family may recall her from her husband, and get her married to 
another person. 


6. आ girl shall arrive at puberty, and become pregnant before marriage, such girl 
as well us the person that caused sucht pregnancy should be fined, and the girl may he 


placed in his keeping if be be of a superior caste, or abandoned if he be of an inferior 
caste. 


7. Ifa girl who has arrived at puberty es aforeenid elopes with anybody before 
her marriage, she may be married to him if he be of the same caste, or abandoned if he 
be of an inferior caste, or placed in his keeping if he be of a superior caste. 
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8. Ifa marricd woman leaves her husband, and elopes with a man of the same 
caste, she may he wedded to the latter. If he be of a superior easté she may be placed 
in his keeping ; if he be of an iuferior easte she may be abandoned. 

9. In respect of Kshatria girls the eustom of Kshatrias shonhl be observed. Among 
Kshatrias and Brahmins marriages may be performed by the process of Kaidbáre (giving 
the girl in marriage, attended with the pouring of water by the hand). If the male be 
of the same or of an inferior caste, she shall be abandoned. 

10. As regards the Jaina scet, if the male be of the same caste she may be placed 
in his keeping, but if she had connection with one of a superior or inferior caste, she 
becomes abandoned. 10 

11. With reference to the women of Malavara class, if the male he of the same or. 
superior caste, she may be placed in his keeping; ifhe be of an inferior caste, she 
should be abandoned and cannot be recalled. : 

12, Bhütálapándya declares that among the two castes Náyaminar and Náyar, 
there is only Kanyakalyan, or marriage of virgins, and not Svayanvaram, or marriage 
by the girl selecting her husband ; but afterwards (the girl) may be allowed to be kept 
by persons of the same caste, or of a superior one, such as Bralimins. 

13. As regards the Kadamba class and Kumara Ballala, such girl may be placed 
in the keeping of a male of the same caste or of a Kshatrya, Brahmin, &ec., but if of an 
- inferior easte, she should be abandoned. 20 

J+. As regards Sthinikas and Ambalavisis, if the male be not of the same or be of 
any iuferior easte other thau that of a Brahmin, she shall be abandoned. 

15. Bhütülapándya says thata girl of Padárthi or Horapoduválu class may be 
taken into the keeping of a person of the same caste or of a superior one after Udigé 
cloth shall have been given to her. 

16. In the ease of Arasus (kings) the Brahminieal marriage may be performed. As 
a(Anyata) gift is generally made to the children born of him (Arasa), Bhüt&lapündys 
has declared that the marriage ceremony may be performed by (fixing) pillars and 
(placing) pots, &e 

If those Arasus are suc as cannot afford to make gifts, it would not then be possi- 30° , 
ble to celebrate the marriage according to the Brahmanic:] customs. Bhftdlapimlya 
also declared that Chowtas and Baugeras have the same rules and the same auspicious 
and inauspicious eeremonies as Brahmans. 


The following information is to be gathered from the Kalyána 
Shatanku, or the marriage ceremonics of the South of India, by the 
Revd. & F. Kearns [Madras, 1875] :— 


Abaut the Maravers (p. 33) :— 

“Among very poor Maravers, few ceremouies only are performed. They simply 
have a feast for their relations, place the bridegroom and the bride on the Manavarei, 
and cause the bridegroowm’s sister to tie the Thali; and this enils the business. Wives 40. ` 
ean be taken only from the relations of the bridegroort’s mother ; aud never from the 
father’s relations. Strangers are preferable to the father’s relations.” 


About the Kuravers (pp. 34 and 35) :— 


* [n cases where separation oceurs, the sum given as the nuptial present should be 
returned, and any one willing to pay the same amount may take her again in marriage 


* In this caste, children are espoused, even before their birth, Two men who wish.to 
have marriages betweeu their children say one to the other, “Jf your wife should have » 
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girl and mine a hoy, or vice versá, they must marry.’ And to hind themselves to this, 
they exchange tobacco, and the bridegroom’s father makes a feast of arrack or toddy 
to the coming hride's relations. But if after the children are grown up, the Brahmin 
should pronounce the omens unpropitious, the marriage is not consummated, and the 
hride's father pays hack the cost of arrack and other spirits used at the betrothal.” 

About the Kuluvars (p. 50) :— 

** A girl is espoused to a young man before she hecomes marriageable. On the day 
of the espousal, a person is sent to fetch all the other Kuluvars, wherever their. huts 
may he; and in their presence the espousal is settled, and the bridegroom gives them a 

10 feast of a fat pig and several bottles of arrack.” 

About the Naickers (p. 54) :— 

“The rule with this caste is that the men shall marry the daughters of their sisters, 
i. e. their nieces. Marriages are consequently made hy persons between whom there . 
exists a strange disparity of age. Oftentimes the bride is a mere infant, while the 
bridegroom is a fullgrown man, and vice versd.” i 


About the Reddies (p. 59) :— 


* The Reddies, like the Naickers, are obliged to marry their sisters’ daughters, ś.e. 
their nieces. They have no fixed time for celebrating their marriages, hut, generally 
“speaking, their marriages take place hefore the bride has attained the age of puberty, 
20 hut having determined upon celebrating a marriage, an astrologer is consulted, in 
order to ascertain a lucky day for the event; and having ascertained it, a message is 
sent to the hride's friends desiring them to get all things ready 
(P. 62.) “ N. B.—In this caste and also in the Naicker caste, polygamy of the worst 
’ description is legally practised. Jt is no uncommon thing to meet a man married to two’ 
sisters, and having a family by each. J know an instance of a man having three sisters 
to wife at the same time." 
About the Koliar Pullars (p. 68) :— 
“ There are seven tribes or classes in this caste, and no man of the caste is allowed to 
take him a wife from his own tribe or class, hecause the women of his class are consi- 
30 dered his sisters 


INDIA NORTH OF THE NARMADÁ. 


Bengal.—(The references in the portion relating to the different 
provinces of Bengal are to the Statistical Account of Bengal by 
Dr. W. W. Hunter in 20 volumes.] 

Dr. Hunter, after describing Kulinism in Dacca, and the results of the 
enquiry instituted by the last Hindu independent King Laxman Sen, 
speaks ofthe division of the Kulin Ráhrí Bráhmana families into 
two groups—mukhya (chief) aud gauna (secondary) He then 
enumerates the mukhya Kulin families, and goes on :— 

40 “ Difficulties regarding marriages soon sprung np, and the status of the Kulins was 
again remodelled by DebiSinh, a distinguished ghatak (marriage registrar), and he 
further classified the Rarhi Kulins into thirty-two mels or families. Those Kulins 
who had married their daughters to Srotriyas or non-Kulins, were degraded and called 
Bansaj; while those who married the daughters of these lapsed Bansaj Brahmans were 
ranked a step higher, and called Bhanga (literally broken). A Kulin, however, may 
marry a girl belonging to the upper class of Srotriyas without incurring any loss of . 


caste. By marrying into a family of lower class Srotriyas or a Bansaj family, he loses a 
. Certain amount of respect, but still retains his Kulinism 


eget 
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There is no limit to the number of wives a Kulin may have. The Deputy-Collector 
reported to me in 1871 that there was then in Bikrampur a man of this class with 
upwards of a hundred wives, while his three sons had fifty, thirty-five, and thirty re- 
spectively. Those Kulins who make marriage a profession do not maintain their wives, 
but leave them and their children to he provided for hy the respective fathers-in-law: 
They are, however, hound to provide dowers for their female children. The sons are 
raised to the father’s rank, the daughters take that of the mother, and a portion is. 
required to get them eligibly married. Few Kulins, however, have the means of 
endowing their daughters, and the consequence is that a large proportion of the 


female children of Kulins hy Bansaj wives remain unmarried.”  [Vol. V. p. 55.] 10 .. 


Further on the following remarks occur in regard to marriages 
among certain Vaishnavas in this part of Bengal 


^" Owing to this disparity in the number of the sexes, a large proportion of the 
women have to remain single. The men often join the fraternity for the sake of 
€oncühinage. A man happens to fall in love with a widow or with a woman of a 
different caste. Asa consequence they are hoth persecuted hy society, and become 
Vaishnavas, when they can marry without molestation. The marriage ceremony is 
yery simple; the man and woman exchange ‘garlands, make a small present in money 

tọ the goswámí, or spiritual guide, aud a feast to the neighbouring Vaishnavas accord- ` 
ing to their means."  [Vol. V. p. 57.] 20 


Marriages amongst the Chakmás of the Chittagong Hills. The pro- 

cesàion with the bridegroom comes to the house of the bride's father:— 
a arriving, all enter the house,and the bride and bridegroom sit down together.at 

a small table. On the table are eggs, sweetmeats, rice and plantains, all laid out on 
leaf platters. The hest man (Sowala) sits behind the bridegroom, and the bride has 
a representative bridesmaid (Sowali) hehind her. These two then hind around the 
couple.a muslin searf, asking, ‘ Are all willing, and shall this thing he accomplished?’ 
Then all cry out, * Bind them, hind them ;’ so they are hound. The sharried pair have - 
now to eat together, the wife feeding the husband, and the husband the wife. . . < 
After they have thus eaten and drunken, an elder of the village sprinkles them with 30 
river-water, pronounces them man and wife, and says a charm used for fruitfulness."" 
[Vol. VI. p. 47.] 

And again :— 

** It sometimes happens that a lad and lass fall in love with each other, but that the 
parents will not hear of the match. In such a case, should the lovers elope together 
the girls’ parents have the right to demand their daughter hack, and take her home. 
‘If, notwithstanding this opposition, the lovers’ intentions remain unaltered, and they 
elope a second time, no one has a right to interfere with them.” [Id., vol. VI. p. 47.] 

८ [f a man runs away with another man’s wife, he has to repay to the injured bus- 
band all the former expenses of marriage, and is in addition fined from £4 to £6. 40 
Divorce is not difficult of attainment, and is awarded hy ७ jury of village elders, the 
party adjudged to he in fault being fined heavily." (ति, vol. VI. p. 47.] | 

Among the Tepperahs of Chittagong :— 

* At à marriage, a pig is killed asa sacrifice to the deities of the woods 4nd streams; 
the girl's mother pours out a glass of liquor, and gives. it to her daughter, who sits on 
her lover's knee, drinks half, and gives bim the other half; they then crook together 
their little fingers. This concludes the ceremony 
' «Divorces are obtained ouly on an adjudication of the village elders. . .Csptain. 

es 
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Piste: 


Lewin instances one case which he witnessed himself, in which a divorce was sued for 
by the wife on the ground of habitual cruelty. The jury deliberated, and found thet: 
the cruelty was proved, and that the divorce should be granted." [Vol. VE. p. 52.] 

Among the Kumis of Chittagong :— i 

* A marriage among the Kumis is simply a festive occasion, and does not appear 
to entail any particular ceremonies." {Ed., vol. VI. p. 55.} 

Similarly among the Lushais or Ktkis :— 

* Marriage is a civil contract, that may-he dissolved at the will of. hoth parties, aud 
is celebrated only hy feasting and dancing." [Id., vol. VI. p. 61.] 
10 In regard to the Noákali district it is said :— 
* “ Widow marriages take place among the Chandáls, barbers, washermen, fishermen, 
and shoemakers of the district. They are marriages of mutual inclination, and require 
no ceremony ; hut though excommunication is not incurred thereby, and the children 
are considered legitimate, such marriages are exceedingly rare.” [Id., vol. VI. p. 282-} 

In vol. X. Dr. Huuter describes the marriage ceremonies among 
the Koch or Rajbansi tribe in Kuch Bebar :— 


(1) Gandharba Bibéba :— 


“The only ceremony performed on such occasions is the placing before the girl of l 
the chalan báti, hefore described, and the presenting her with a new cloth and shell 


20 bracelets (Sankh) to he worn on the wrist. The lower garlands are also exchanged 


between the bride and the bridegroom. The services of the Brahmans are not bronght 
into requisition, as no religious ceremony is performed. The chalan báti, which seems 
the main part of the ceremony, is placed before the girl by young married women | 
whose husbands are living. This kind of marriage is seldom resorted to hy the lower 
orders of the people, but it Len extensively amongst the higher classes. It is not held 
in very high consideration, altho gh it is hinding on hoth parties” [pp. 374, 375] 


The next form is called 'Bráhma. It resembles the same form in 
other parts of India; but many ceremonies are omitted. Even the 
saptapadi and the vivahahomam are, omitted, and probably instead of 


$9 the first-the bride is seated on a board, and carried round her husband 


seven .timem. « varber holding an nmbrella on her head. The third 
form is the Widow-marriage, which is thus described :— 

* Widow marriage>—This marriage, if it deserves to be called by that name, takes 
place without any ceremonies whatever ; hut the children of the union are acknowledged 
as heirs and successors to the property of their father. Such children, however, 
are not recognised as legitimate children in Hindu society, and the women are 
always looked down upon even hy the Rájbansi. The peculiar circumstances under . 
which widows are received by men as wives have given rise to different names - 
hy which such women are known, such as danguá wife, dhoká wife, páshuá wife. 


40 Dang meaus a stick or a blow १७ with a stick; when a w low lives by herself 


and a man goes to the house; ‘wich a Dang or stick in his hand, and strikes 
a blow with.it on ther*nor of the nouse, and so enters in, and takes possession of the 
women, such woms cailed a danguá wife. This mode of union is naturally only 
resorted to nnder previous arrangement between the parties. Dhok& means ‘ to enter 
into’ $ when a widow of her own accord entersint the house of a man, she is denomi- - 
nated a dhoká wife. Paskua or pash méans "afterwards; a woman that is taken 
afterwards, that is, after she hasbeen once before married, is called a paskua wife. 
Pashua, in fact, is the general name for widow marriage.” [Id., vol. X. page 877.] 
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Among the Santals:— 

+ On the day fixed for a marriage, the bridegroom with bis relations proceeds to the 
bride’s father's house, where they are seated on cots end mats; after a repast the 
bride’s father takes his daughter's hand, and places it in that of the bridegroom, and 
exhorts him to be loving and kind to the girl that he this makes over to him. The 
groom with the little finger of his right hand marks the girl on the forehead with 
Sindür or vermilion, and linking the same finger with thelittle finger of her right hand, 
he leads her away to his own house. Polygamy is allowed and practised, and if a man 
dies leaving several widows, they can become the wives of his brothers or cousins, but 
only one to each. In regard to tribal or other restrictions on marriage, I find no 
information, except that a man may not marry a near relation.” [ Id., vol. 
XIV. p. 298.] 


And again :— 
** No priest officiates at a Santal marriage. The social meal that the boy and girl 


eat together is the most important part of the ceremony. By this act the girl ceases, 


to belong to her father’s tribe, and becomes a member of her husband's family. [Id., 
vol. XIV. p. 316.] l 
Marriages among the Birhors of the Lohárdagá district :— 
- “Their marriage is of the most primitive form, stimulating the chase and forcible 
“abduction of the bride by the bridegroom. As soon as a young couple have agreed to 


marry, the elders of both families collect all available resources for a feast. Roasted 
pig, stewed monkey, herbs cooked in fat, and all sorts of roots, make up the bill of fare, 


10 


20 


with plenty of rice-beer, or, if that cannot be obtained, the intoxicating liquors made’ 
up from the plants Khulu and Khasuná. When the feast is ready, the members of the - 


two families sit down in a line opposite one another, and the father of the bridegroom 
addresses the bride’s father, to the effect that his son is swift of foot, and is calling on 
the bride. The girl’s father then turns to her, and tells her to run and show her 
lover how feet she is. On this, she gets up, and runs into the jungle, and after a 
minute’s interval her lover follows to catch the bride. During the chase the assembled 
company chant a kind of song, in which one side praises tbe/speed of the bridegroom, 
and the other that of the bride. The song goes on tillfhe shout.ef the boy, as he 
succeeds in catching the girl, is heard, when silence follows. The ‘inarriage is con- 
summated at once in the jungle, and the girl on returning to thecompany is dressed 
by the women‘in a new sari, of coarse country cloth, the bridegroom's present.” 
ld., vol. X1. p: 258.] 

Among the Uráons of Lohárdagá :— 

“ A bower is constructed in front of the residence of the bride's father into which 
the bride and bridegroom are carried by women, and made to stand ons cürrystone, 
- under which is placed a sheaf of corn, resting on à plough-yoke. .. FR 


-“ In Uráon marriages the bridegroom stands on the currystone behind’ the bride, 40 


but, in order that this may not be deemed a concession to the female, his toes are so 


placed as to tread on her heels. The old women under the cloth are very particular ` 


about this, as if they were specially interested in providing that the heel of the woman 
should be properly brüised. Thus poised, the man stretches over the girl's. head, and 
daubs her forehead and crown with the red powder, sindér ; and if the girl is allowed 
to return the compliment (it is a controverted point whether she should do so or not), 
she performs the ceremony without turning her head, reaching back over her own 
Shoulder, and just touching his brow.. When this is accomplished, 8 gun is fired; and 
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then, by some arrangement, vessels full of water, placed over the bower, are capsized, 
and the young couple and those who stand near them receive a drenching shower 
bath. They now retire into an apartment prepared for them, ostensibly to change 
their clothes, but they do not emerge for some time, and when they appear they are 
saluted as man and wife. [Id., vol. XVI. p. 286.] 

Among the Bhuiyas in the tributary state-of Bonai, a child is named 
generally after the grandfather, and— 


“There are no-religious ceremonies after this till marriage, which cannot take place 
till the parties are adult, and the parentshave very little to do with the selection of 
10 partners.”  (Id., vol. XVII. p. 171.] 


There appear to be no ceremonies 
Among the Muasis or EXirus the following appears to be the chief 
ceremony :— 


“A vessel full of water and—a lighted lamp are placed near the pole, and also a 
currystone, on which is arranged seven little heaps of rice nnd turmeric. When all is 
ready, the chief bridesmaid and best man lead the young couple once round the post, 
then leave them to perfor tfie—remainder of the revolutions themselves ; aud each 
time as they approach the ciifrystone, the bridegroom causes his bride to kick away 
one of the heaps of rice and turmeric. When the seventh is knocked off, the best man 

0 seizes the pole» and violently shakes it, and on this the people all exclaim, ‘it is done.’ 
The wedded pair are then taken inside, and after spending some time together, come 
out to receive the congratulations of their friends and retire again to the chamber pre- ` 
páredforthem." [Id., vol XVIT. p. 186.j 


And umong the Kirnis of Manbhum,— 


“ The bride is now introduced into the assembly, with the-rift«-prepared for ber by 
her father-in-law, and tbe var presented. She-istten taken bs 26¢-friends to a Mahuá 
ree, which she must wed, as the var wedded tlie mango, and fhe is brought back to 
the bower of Hymen in a basket. The var then applies the sindur to her forehead, 
making a red mark between the eyes, and the guests all shout ° Haribol Sindradan.’. 

80 In some places, as in Singbhum, they touch and mark each other with blood as a 

sign that they have become one flesh, and this is probably tbe true origin of the 
singular but very universal custom of Sindradán. They are now man and wife, and 
receive the congratulations of their friends; and next morning go home together on the 
Jahaz, the bride sitting submissively at her husband's feet. The presence of a Brahma 
is not necessary to give validity to a. Kürmi marriage. They consult a Brahma 
astrologer as to whether the marriage is likely to prove happy and fruitful or other- 
wise, and he is sometimes asked to name a fortunate day, hut bis aid is not otherwisd 
sought.” [Id., vol. XVII. p. 294.) 


Among the Juangs of Orissa :— . 


40 “The marriage ceremonies are very simple. Tbe formal preliminaries are arranged 
by mutual friends; but this generally follows a private understanding, which the 
parties most interested have come to without intervention. After the bridegroom has 
made bjs election, the following gifts are bestowed in his behalf: To the girl’s father, 
8 bullock; to the maternal uncle, a bullock ; to the mother, a rupee in money and a 
clotb.” [Id., Vol. XIX. p. 240.] 

And among the Bhuiyas of the same district :— 
^ Marriages. —Marriage is recognised, but is brought about in the simplest manner. 
If a young man fancies a girl, he sends a party of his friends to propose for her; and 
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if the offer is accepted, a day is fixed, and a load of rice in husk is presented on bis 
behalf. The bridegroom does not go himself to the bride’s house ; his friends go, and 
return with her end her friends. Then they make merry, eating and dancing, and all 
stay and make a night of it. In the morning, the bridegroom dismisses the bride’s 
friends with a present of three measures of husked and three of unbusked rice; and 
this is a full and sufficient solemnization, A man may have more wives than one if he 
can afford it, but no Juang bas ever ventured on more than two at atime. They are 
divided into tribes, and are exogamous."" [Id., vol. XIX. p. 247.] 


HINDUSTHAN PROPER: RÁJPUTANA. 


The following portions of the Rájpntana Gazetteer, vol. Y. (Calcutta, 10 
1879) may be referred to, pp. 68—70. The existence of exogamy, as 
Mr. J, F. McLennan calls it; is here best illnstrated. Examples of 
&bduction ; of marriages with maternal consins; of the disrnption of 
tribes into castes or sects. 

Náthá marriages :— Brothers marry the widow of the elder brother in 
Ajmere (p. 80). So also in Banswara (pp. 120, 121) ; again the widow 
goes to any man she pleases, but he mnst be “of a different caste to 
her father” (p. 121); Rákshasa marriages (pp. 121, 122); sale of 
widows in marriage (p. 161); poligamy and left-handed marriage 
between different castes held binding (p. 161). 20 

Marriages in the Ulwar State :— | 

«A god deal, however, is spent by the poorer classes on marriages ; ankthough 
boys often'remain long unmarried owing to poverty, few grow old single; for Meos 
allow concubinage without bastardising the issue of it, and the lower castes of Hindus. 


can make daricha marriages, that is, marry the widows of their brethren by the mar- 
riage of their danghters. Even Baniyas now often do this.” 


Mairwara :—From Dixon’s Sketch of Mairwara, the following may. be 
gleaned. The Mairs consider themselves Hindus ; but are regardless 
abont forms and ceremonies. They worship some of the natioriàl deitiós 
“‘ Their marriages are conducted after the customs of the Hindus” 80 
Their widows can marry a yonnger brother of the deceased, bnt not an. 
elder. There is no form. The widow can select any one she likes? 
with the above single reservation. 


N. W. Provinces. 


The Gazetteer of the North-Western Provinces of India by Edwin 
T. Atkinson, B.A., may also-be nsefully drawn npon :— 


Thns in regard to polyandry and its remains (Meernt Division) 
fee vol. II. p. 70 ; Intermarriages between different gots (Saharanpur 
district), Id., p. 184; Remarriages. with the deceased husband’ 


2 Gazetteer of Ulwur by Major P. W. Powlett, late Settlement Officer of Ulwar. 40 
London, 1878; p. 44 

* Sketch of Mairwara, by Lieut. Colonel C. J. Dixon, London, 1850; see pp. 28 
29, 31, 32 
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"brother ; . Caste Panchayats arrange divorces and remarriages of 
divorced women (Aligarh district). [Id., p. 401.] 

Caste-Panchayats acting in marriage and divorce questions (Bu- 
landshahar district) see Atkinson's N. W. Gazetteer, vol. III., Part II. 
p. 51 ; Intermarriages between different Bráhmana tribes, (Meerut dise 
trict) Id., p. 256 ; Confusion of gotras, Id., p. 257 ; Caste-(Panchayats, Id., 
p. 270; Karáo (concubinage or marriage with the widow of a deceased 
brother), (Muzafarnagar district) pp. 505, 511 ; Mixed marriages, (Eta 
district), Atkinson’s N. W. Provinces Gazetteer, vol. IV. pp. 38, 89; 

10 Intermarriages between branches of the same family of Bréhmanas 
(Etawa district) Id., pp. 274—276. 

The Oudh Gazetteer in 9 volumes, published in 1877, may also be 
consulted. 

Intermarriages between the different gotes (in Amethi Parganah) 
vol. L, pp. 57, 58; The Castes of Kheri and their Customs, vol. II., 
pp. 204—215. 


SECTION 1I. 
Adoption. 


The first mention of adoption in the Rig-Veda is that of 8089808, 
20 the son of Ajígarta, by Vi$vámitra, who had a hundred sons living at 
the time when he made theadoption. Sunsháepa gave himself, and was: 
therefore Svayandatta (self-given). Such instances still occur, and are 
sanctioned by custom. He is called Ajigarti, as having been the son 
of Ajígarta. In the Rig-Veda-Sarvénukrama he is styled “कृत्रिमो 
वश्वामित्रो देवरात :’—Kritrima-Vaisvamitra-Devarétah. As I said before, 
he became the adopted son of Vi$vámitra, and he is now one of the 
Pravara Rishis of the Vi$vámitra gotra under the name of Devaráta.? 
When Vi$vámitra adopted him, he had a hundred sons living ; of these, 
fifty disapproved of the adoption, and were cursed in consequence ; 
80 while those fifty who approved of it, and accepted Sunahéepa or 
Ajigarta as their elder brother, were blessed by that sage.* 


1 Rig-Veda Sarhhitó, I., 6, 24; Aitareya Brábmana, 7th Patichiká, 17th and 18th 
Khandas, vol. L, pp. 182—184; Dr. Haug's Translation, vol. II. pp. 467—471; 
Bhágavata Purina, Skandhaix., Adhydya 16, vv. 28-87, leaf 29, pp. 1 and2; Mahá- 
bhérata, Ánuśásanika Parva, Adhyáya 3, vv. 6—8, 1. 6, p. 1. 

3 6 8४81६79118 Srauta Sátra latter half, 6, 14, 2—4, Cal. ed. p. 883. 

* Aitareya Bráhmana, VII. 18; Haug, vol. I. p. 183, and vol IL, pp. 469, 
470; Bhágavata Purána, Sk. ix, Adhy. 16, vv. 28—986, leaf 29. The account given 
in note 10 by Mr. Sutherland (see Stokes’ H. L. B. p. 533) is not correct, and is 


40 opposed to that in the Aitareya Bréhmana, which latter agrees with other Puránic 
accounts. : 
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The next example I shall give is from the Yajur-Vede.’ The Rishi 
Atri gave away all his children to the son of Urvá, who longed for a 
son. This is an example of the adoption of more than one son ; and of 
giving away all sons. . . 

The next example is from the Rámáyana, afd it is that of the adop- 
tion of a daughter of king Daéaratha by Lomapáda, who gave her 
in marriage to sage Rishyaéringa.? In like manner Vasudeva gave his: 
daughter Prithá to Kunti-Bhoja, who adopted her and bestowed her in 
marriage upon Pandu, King of Hastinápur. These instances appear. . 

1 Taittiriya Krishna Yajush Samhitd, 7th Kanda, lst Prapáthaka, 8th Anuváka :— 10 
अभिरददादौवोय प्रजां पुत्रकामाय सरिरिचानोऽमन्यत निर्वीयैः शिथिलो यातयामास vd चतूरात्रमपञ्यत्त- 
माहरत्तेनायजत | ततो वै तस्य चत्वारो वीरा अजायन्त सुहोता तूजञाता स्वध्ययः सुसभेयो a एव 
विद भतूराभ्रेण यजत अस्य चत्वारो वीरा जायन्ते सुहोता सुझाता स्वध्वर्युः सुसभेयः | 

Translation :—Atri gave his children to the son of Urvá,who was desirous of a son. 
He (then) being alone felt himself to he powerless, loose and advanced in age. He 
found this Chatárátra [a Satra ceremony described in the Veda]. He adopted it, and 
sacrificed according to it. Therefrom, four sons were horn to him—Subotri, Sádgátri, 
Svadhvaryu and Susabheya, [the four sacrificing priests at a Srauta sacrifice]. 

2 According to another version of the text, she appears to he the daughter of 
Lomapáda. See however Válmikí Rámáyana, Bálakánda, Sarga 11, Comments, 1. 31 20 
p. 2. The verses quoted by Nandapandita run as follows :-इक्ष्वाकूर्णा कुले जातो भविष्याति 
सुधार्मिकः | नान्ना दशरथो वीरः शरीमान्त्सत्यपराक्रमः॥ २ || सख्यं तस्याङ्राजिन भविष्यात महात्मना | 
कन्या चास्य महाभागा झान्ता नाम भविष्यति ॥ ३॥| अधुत्रस्त्वङ्गराजो वै लोमपाद इति yw] । 
स राजानं zur प्राथेयिष्यति भूमिपः॥ v || अनपत्योरिम धर्मज्ञ कन्येयं मम दीयतां | दान्ता 
झान्तेन मनसा एत्रार्थे वरवर्णिनी | ५॥ ततो राजा ददारथो मनसाभिविचिन्त्य च। दास्यते तां तदा कन्यां 
झान्तामङ्गाधिपाय सः॥ ६ || प्रतिगृह्य तु तां कन्यां स राजा विगतज्वर: | नगरं यास्यति क्षिमं प्रहृष्टे- . 
नान्तरात्मना e कन्यां ताम्ृष्यझड्राय भदास्यति स वीयैवानित्यादि ॥ त्रैव लोमपादं प्रति दशरथ- 
वाक्यम्‌ | झान्ता तव सुता वीर सह भत्रौ विज्ञाम्पत्ते ॥ मदीयं नगरं यातु कार्य हि महडुद्यतमिति.। तत्रैव 
KALRA लोमपादवाक्यम्‌ | अयं राजा दशरथः सखा मे दयितः सुहृत्‌ | अपत्यार्थं ममानेन दत्तेयं 
वरवार्णिनी। याचमानस्य मे ब्रक्षन्‌ झान्ता प्रियतरा मम ॥ सोयं ते श्वशुरो धीर यथैवाहं तथा तव इत्यादि 1 30 

Translation :—There will be born in the family of the Ikshvákus a warrior hy name 
Dagaratha, who will be rich and attentive to his duties. There will he friendship 
betwen bim, and the noble minded king of the Angas. He will also have a fortunate 
@dughter by name Sántá. The king of the Angas known by the name “ Lomapáda ” 
being childless will request Daáaratha as follows:—'*Oh righteous, I am childless; 
let this handsome daughter Sántá be given to me by you with heart calm, in the place 
of a son.” Then king Da£eratha, after considering in his mind, will give that daughter 
Santé to the Lord of the Angas. Then that king with his anxiety removed and bis 
heart delighted, taking her with him, will go with speed to his city. Then that 
mighty king will give her to Rishyasgringa.”” In the same work Dmásratha is said to 40 
have spoken to Lomapáda as follows :-- Oh warrior and lord of the Vaisyas, let that 

- daughter of yonrs Sántá go with her husband to my city; for a great work is to he 
done.” Again, in that very hook these are the words spoken hy Lomapáda to Rishya- 
Érihga :—“ This king Dagaratbs is my companion and beloved friend, this handsome 
girl is given by him to me as my child ; ob Bréhmana, this Sántá is very dear to me, for 


having got her in gift. Ob wise man, he also is thy father-in-law, as I am (thy father- 
in-law).” See Dattaka Mimámsá by Nanda Pandita, Cal. ed. p. 41. i 


3. Harivamáa, Adhydya 34, v. 27, leaf 41, p. 1, Dattaka Mímámsá of Nanda Pag- 
dita, Cal. ed. p. 42; see other instances in Hemádri Dána Khanda, Cal. ed. p. 678. 


/ 
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to‘have occurred before the time of Bhrigu’s Manu, whose text in regard 
to adoption is very general. The adoption of a daughter simply as a 
daughter, or-as a-Putriká, appears to have been general. There is no 
prohibition in the Kali Varjya Prakarana (section describing things 
prohibited in the Kali age) as given by modern writers against the 
former of these adoptions. They are as frequently made at present, as 
they used to be in the times of old. The Saikalpa (determination) 
made before taking a daughter is different from that of taking a son, 
and is settled by the Prayoga (ceremonial) writers. In the case of a son 
10 the Sankalpa current in these parts assumes that the receiver has no 
aurasa 801, * which according to the current view of the word son, 
includes the aurasa son’s son and the son’s grandson 
Looking at the Vedas and the Ttihésas (histories), and the Pará- 
nas, it appears to me that the system of adoption was older than 
Manu. - The present text in that Smriti simply declares the practice as 
it was then found in that part of the country where the work was’ 
compiled. No restriction as to ago or number is there given. The" 
only limitation is that the person adopted should be Sadrisak (similar). 
The rest of the distinctions and provisions as they now appear in some 
20 writings are comparatively modern, and they are not observed by the 
people ; except that a sonless man alone at present adopts a son. 
The object of having an adopted son is double, spiritual as well as 
worldly. 
Manus :—||srp3er सुतः कार्यो यादृक्तादृ कप्रयत्मतः | पिण्डोदकाकियाहेतोनोमसंकीते नाय चेति ।| 
Translation—A sonless man should adopt, with efforts, a son of any description 
whatsoever, so that he may offer him the Pinda, perform his obsequies, and perpe- 
tuate his name.* 
It wil be thns seen that adoption is advocated for two objects :— 
1, the performance of ceremonies consisting of giving pinda and water, 
0 and 2, the perpetuation of the name. The first secures salvation or 
heavenly bliss; the second perpetuates the family. The merely -spiri- 
tual or religious consideration of obtaining Moksha (salvation) can 
however be attained according to the Sástras by various other means, 
some of which are held to be even more efficacious than the begetting 
or adopting of a son. These are:—(1) SvádhyZya?. (or the study of the 
Vedas) ; (2) appropriate gifts;9 (8) resort to titthas (holy places; 
3 Chapter ix., verse 168 
* Some limit this to an aurasa son 
: * This text is not found in the present printed edition of Bhrigu's Manu ; but is 
40 quoted by Nanda Pandita from Manu. (See page 2.) 
* Taittiríya Áranyaka, 2nd prapáthaka, 2nd Anuváka, and Sankare’s Comments, Cal 
ed. p. 199; see also Anuvákas 9 to 14, pp. 235 to 255 id. and the comments thereor 
. * See authorities collected by Hemádri in his Dána-khanda, pp. 5-12; Cal. ed 
® Matsya Puráns, vol. IL, p. 672, vol. I., 660—700 ; Agni Purina, vol. I., 109— 
14, 376 —886 ; and vol. IL, pp. 1—21 ; Madana Pårijáta, Tirtha Prakarana ; see also 
_the Tirthendu Sekhara of Nágojibhatta 
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(4) gurána-Sravana! (hearing the Puránas recited); (5) the practice 
of Yoga? (meditation); (0) and accepting sannydsa* (the order of an 
ascetic). Ifa man has no son, he can perform his own Srdéddha, and 
be thus absolved from that obligation. The Srdddha so performed 
is called Jivat-srdddha* (i. e. éráddha performed while in life) 
Hemádri and other authorities think that this is to be performed 
by a man who: has nobocy else to perform it; but Baudháyana 
is of opinion thata man having such relatives, &c. may yet per- 
form his own áráddha,5 but that he cannot perform his own Sapindana. 
While the above is undoubtedly the Dharma&ástra as regards sal- 10 
vation, the popular tradition and belief joined to immemorial 
usage is strong that the begettiug of a son is a moral obligations; 
and failing that, adoption is desirable. 

The above considerations in regard to the performance of &ráddha 
and its substitutes will show whether adoption is or can, according to 
strict Dharmasástra law, be a peremptory duty in the sense in which 
such a thing is now understood by our Civil Courts; So far as the 
performance of the érdddha is concerned, adoption cannot be said to 
be a peremptory duty; because there are so many other ways to attain 


the same object as that for which the performance of a éráddka is20 .. 


intended.’ It is true that when a son is born or is adopted, he is 
enjoined to perform érdddha as one of his religious duties. But if 
there be no son, the same object can be otherwise sufficiently attained. 
So that when a man gets a son either by marriage or by adoption, 
that son is by his religious law bound to perform his parent’s 
éráddhas—both of his father and of his mother. But conversely a man 


1 Hemádri Vreta-khanda vol. I., p. 7 ; Cal. ed. Adhyátma Rámáyana, leaf 5. The 
Mebhábbárata, the Rámáyana, the Bhágavata and other Puránas are read at people's 
houses every afternoon, and chiefly during the monsoon months; and in all Hindu l 
temples throughout India. 80 

2 Yájüsvalkya Smriti, chap. iii., vv. 202, 203, pages 261, 262, above part IL, and 
Mitákshará chap. iii., leaf 41, p. 1; Agni-Purána, vol. I. p. 1. See also Bribadara- 
nyaka, vol. L, p. 450 Cal. ed 

* See Yájfiavalkya Smriti, chap. iii., 57—205 ; Vijňáneśvara says that Moksha itself 
means Sannydsa, Mit. (IIL.) 1. 24, p. 2. Thé other Smritis speak to the same effect 
All the above verses may be referred to in Part II 

* Nirnayssindhu 2rd Parichchheda, áéaucha Prakarana, 1. 24, p. 1 Sráddha Mayá- 
kha. (Benares edition) p. 114 ; see the authorities therein cited 

3 Śráddba Mayikbs, pp. 114, 115. 

* Aitareya Bráhmana, VII. 13, vol. I. p. 178; vol. IJ., p. 462; Taittiríya Krishna 40 
Yajush Samhit4, 6th Kánda, 3rd Adhydya, 10th Anuváka; Samskérakaustubha, l. 49 
p. 2. 

7 See above page 456; see also Yájiiavalkya, chap. i. vv. 40—50, and chap. iii. vv 

90—205 : 

* Manu ch. ix. v. 180. states that sons are sought to avoid kriyá-/opa (the 
omission of ceremonies), ard Kullüka (see leaf 167, p. 2) interprets kriyd by Sráddha 
and the rest 


fs 
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or his wife is not religiously bound in the same manner to beget a son 
or to adopt one for the purposes of the performance of their or his 
$ráddhas alone. Both marriage and adoption are ceremonies to be 
performed according to the rsages of the people. The mode of per- 
formance of both depends on custom ; and both are irrevocable when 
once duly performed. 

It is sometimes loosely said that a childless Hindu is bound to'adopt 
a son if at all anxious for his own salvation, and that what is required 
to be done for that end is not optional with him, but an imperative 

10 obligation. . But this is a very superficial view of the Hindu Law. 
Atri’s text? and the other two passages (one from the Aitareya Bráh- 
mana, and the other from the Taittirfya Krishna Yajurveda) are 
merely arthaváda (phrases declaratory of the virtues, &c. arising from 
particular things); otherwise these texts being literally followed, we 
may have to go below the Nairs of Malabar! 

Again, if it were an imperative obligation, adoption would, like the 
upanayana, be one of the-nitya (certain) ceremonies. But it cannot 
be so. For even marriage from which an aurasa (natural born, lit. fed 
-from the breasts) son is expected is not a nityaceremony. Náráyaņa- 

90 bhatta in the Prayogar&tna says :— 


अत्र गर्भाधानादयुपनयनान्तां एव सर्वेषां नियता : | न तु स्नानायाः। तेन ब्रह्मचर्यादेव भ्रजभेदित्यांदि 
न विरुध्यते ॥ 


Translation :—From the Garühádhána up to the upanayana [the ceremonies] are 
appointed for all; not su the (ceremonies) beginning with Sndna or samávartana. 
Thereby the text ** brahmacharyádeva-pravrajet," (from the brahmachari’s staté, one 
may become a sannydsi) is not transgressed [1. 2 p. 11. 5]. 


2 Sutherlaud's Weekly Reports, vol. XV. page 548.  Rágendro Naráyen Lühoree v. ` 
Saroda Soondaree Dabu and another. : 


$ Atri: अपुत्रेणेव कतेव्यः पुत्रभातिनिधिः सदा | पिण्डोदकक्रियाहेतोर्यस्मात्तर्मात्‌ प्रय॑त्नतः || 
80 ‘Translation :—At all times a sonless man only should secure a secondary son, hy 
some means or other (yasmát—tasmát literally—from whomsoever or himsoever) with 
the object of the Pindo (funeral cake) and water (Calcutta ed., vol. 1 p. 17). 


Aitareya Bréhmaga ; VII. 13, (Haug, vol. I., p 179) :--नापुत्रस्य लोकोऽ स्तीति तत्सर्वे पश- 
बो विदुः| तस्मात्तु पुत्रो मातरं स्वसारं चाधिरोहति एष पन्था उरुगायः सुदेवोयं पुत्रिण आक्रमन्ते विशोकाः 
तं पद्यन्ति पशवो वयांसिच तस्मात्ते मात्रापि मिथुनीभवन्तीति हरुमा आख्याय १३. Translation:— 
He who bas no child has no place (no firm footing). This even the beasts know. 
Thence the son cobabits [among beasts] with bis mother and sister. 

This is the broad well-trodden path on which chose who have sons walk free 
from sorrows. Beasts and hirds know it, thence they cohabit (even) with their own 

40 mothers. Thus he told (Haug, vol. IT. p. 462). ५ 
Taittiriya (or the Black) Yajur Veda, Ashtaka VI, Prapdthaka III, Anuváka 
10 :— 5 

जायमानो वै ब्राह्षणलिभिकेणवा जायते ब्रह्मचयेंगर्षिभ्यः यज्ञेन देवेभ्यः प्रजया पितृभ्यः! एष वा अनृणी 
यः पुत्री. Translation:—A Bráhmana on being horn becomes a debtor in three obligations: 
to the holy saints, for the duties of a Brahmachárin; to the gods for sacrifice: to his 
forefathers for offspring. Or be who has a son, is absolved from debt. 
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Again, Nílakantha in the Samskára Maydkha speaks to the. same 
effect :-- अभ चोप॑नयनान्तानामांवश्यकत्वं न स्नानादीनां | तेन यभिच्छेत्तु तमावसेदूजझचर्यादेव 
प्रतजेदित्यादि संगच्छते tl Translation :—Hence the essentialness of [ceremonies ending 
with] the Upanayana, and not of the Szóna and the rest [arises]. Therefore [the ‘ texts] 
that which he wishes he may enter,’ or ‘ from the brahmachdrin’s state he may become a 
Sanuyásin,' &e. ate consistent with one another (p. 9, 1. $0). : 

The Vedic passage from the Aitareya Bréhmana has not been proper- 
ly translated by Mr. Sutherland,! and the preceding remarks of Nanda 
Pandita also require révision. Thus पुत्रोत्पादनविधेनित्यतया is rendered 
into “for the precept enjoining the production of a .son being 10 
positive." This is not correct. It should be the “ rule for begetting 
a son being nitya (constant or invariable)." The word positive ia 
misleading. We can now at once see whether what follows are 
Vidhi vákyáni (rules), and in what sense, and further whether 
they are obligatory or optional will be the next question. All the above 
verses from the Vedas are 8 part of the story of Rájá Harischandra, 
and they are pure arthaváda (commendatory verses); and they are in no 
sense a vidhi (rule), either nitya (every-day act), or naimittika (act to be 
done on certain occasions). Both these kinds of actions are in one 
sense nitya (certain), as opposed to kémya (done fora particular 20° 
object). Thus sandhyd (the daily prayers) is nitya (of daily occur- 
rence), while wparágasnína (bathing during an eclipse), is nai- 
mittika (on account of a certain event). But both are certain, and 
therefore nitya in one sense though not in another. Marriage is 
purely kémya (with a particular object), and as Néréyanabhatta 
and Nilakanthabhatta and other authorities have stated, its per- 
formance is perfectly optional. Thus the Bhigavate Purána? 
distinctly rules that abstinence or celibacy is desirable, although inas- 
much as sexual desire is nitya (natural), its regulation is to be 
effected by marriage. The same conclusion is also clear from the fact 80° 
that among the twice-born classes, the performance of the upasayana 
is essential, aud if it be not performed up to a certain time, the man 
becomes a Vrétya,* and he must perform Vrátya-stoma sacrifice for hia 
redemption. Such is not the case with marriage. Both on the texts, 
and on the authority of digest-writers as well as on general principles, 


1 Compare the Sanskrit passages at p. 1 Sanskrit ed..of Dattska Mímámsá, and 
Stokes’ H. L. B., pp. 531—532 

4 Skandha xi, Adh. 5, v. 11, leaf 15, p. 1; see also Subodhini by K&éinfth Pidhyé, 
leaf 28, p. 2 

2. Prof. M. Williams applies the nityatá (see p. 486 of his Dictionary) to this desire; 40: 
but the word does not in this connection signify perpetuity or continual repetition as 
he puts it there; but it means natural or innate, as Sridhara-Svémin puts it rágatak 
(from the [natural] love of the thing) : 

* Yéjfiavalkaya, chap. i. 38 (Part I, p. 102, Part II, p. 165). -. 

* Aévaléyana Gribya 8689, 1, 19, 6—7, Cal ed, pp. 81 and 82; see Práyas- 
chitia Mayúkba, Benares ed. p. 119 
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it is thus clear that marriage is a kámya rite which may be performed 
at the option of the individuel! If this be so, adoption, which 
is but a secondary mode for attaining the same end, is necessarily a 
kámya and not a nitya ceremony, in the sense in which Nanda 
Pandita uses it; and it is therefore not essential or peremptory. The 
Dattaka Mafijari? after discussing the whole question arrives at the 
conclusion that the making of putra-pratinidhi (a substituted son), such 
as a Dattaka son, is essentially a kámya ceremony. 

In its very nature therefore it cannot be obligatory in its perform- 

10 ance in the sense in which it is now understood by European writers.* 


1 What is kámya may he seen from the Mímámsá Darsana, IV, 3, 20—24 
pp. 502—504. 
3 The Dattaka.Mafijari (a work of Bálkrishna, son of Devabhadra Dikshita, surnam- 
ed Palnitkara) concludes this subject in the following words :— 
तस्मादन्वयब्यंतिरेकाभ्यां निरुक्तपिण्डोदकक्रियाहेतुकः उक्तवाक्यैर्विहितः पृत्रश्ततिनिधिः काम्य एव | 
कामना चात्र जीवतो वाक्यकरणान्मृताहे भूरिभोजनात्‌ | गयायां पिण्डदानाञ्च ANT: qaem पुत्रतेत्यादिः | 
बाक्यप्रतिपादगुणझालिपत्न्यायधिकारिभ्यः पूर्वाधिकारितां प्राप्स्यमानपुत्रप्रतिनिभिक तृक मद्धटि त॑तरय्युहे- 
झाकपिण्डोदकक्रिया भवत्वितीच्छारूपा ग्राद्या | 
Translation :—Therefore both by an anvaya (an affirmative proposition) and Vyati- 
20 reka (a negative proposition), [the act of securing] a substitute of a son enjoined by 
the-said texts for [securing] the offering of the necessary [libations of] food and 
- water, is optional. The motive in the present case should he taken to he the desire 
[of the adopter] that the offering [the libation of] food and water to three an cestors, 
including himself, may be made hy the succedaneous son, who will have priority over 
persons like the widow authorized [to perform funeral rites], and who will possess the 
qualities mentioned in texts like [the following] : * The sonship [or filial duty] of a son 
[lies] in three [things] ; obeying the commands [of the father] during his lifetime, 
feeding [the Brálimanas] on the anniversary of his death; and offering [a libation of] 
food at Gayá." . ; I 
80  Thesemeresult is deducible from the remarks of Krishnabhatta, commentator on the 
Nirnayasindhu, namely, that au adoption is for a perceptible object. Thus in discuss- 
ing the question of the necessity of permission to a widow in the matter of adoption, he 
adduces the following argument in support of his conclusion that the permission refers 
to a wife, and not to a widow, thus:—f& पुत्रदानं नादृष्टारथमिति स्पष्टमेव पृत्रप्रतिनिधीनाहुः 
क्रियालोपान्मनीषिणः इति वाक्ये क्रियाह्मप्रभयात्मकहेतूपादानातू | Translation :—Again, it is 
clear that the gift of a son is notfòran adrishta (unseen or spiritual) purpose; for in 
the text ‘ [These] the wise declare to ‘be the substitutes of a son [to he accepted] out 
of the fear of funeral rites failing,’ there is a` reason assigned [for securing succedane- 
ous sons], viz., the fear of funeral rites failing. — 


2 For this well known proposition of the Dharmaééatra, see the following amongst 
other authorities := 


The Bhagavat-gítá chap. xvii., v. 2 :— 
काम्यानां कमेणां न्यासं संन्यासं कवयो विदुः || सवेकर्मफलत्यागं प्राहुस्त्यागं विचक्षणाः ॥ २ ॥ 


Taittiriya Aranyaka, 10th Prapdthaka, 10th Anuváka, 21st Rich. (pages 816, 817, 
Calcutta ed.) —: i 


य कमेणा न प्रजया धेनन्‌ त्यागेनेके असतस्वमानझुः ॥ 

Adhyétma Rémfyana, Uttara Kánda chap. v., v. 21 :— 

सा तैत्तिरीयञ्जतिराह सादरं न्यासं भ्रास्ताखिलकर्मेणां स्फुटम्‌ | एतावदित्याह च वाजिनां rAr 
विमोक्षाय न कर्मसाधनम्‌ !। २१ ॥ 
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This being so on the authorities, it would be useful to look at the 
matter in its other aspects. If the rite of adoption were obligatory, a 
husband could not, so far as his worldly interests go, prohibit his wife 
from adopting. But it is now held that he can do so.! For a man 
being held free to dispose of his property by will he may so far 
affect the descent of that property, that by prohibiting his wife to 
adopt, he may prevent a son adopted after such a prohibition from 
succeeding to his own property. It seems clear however on the authorities 
that the effect of his prohibition cannot go further. Because, above all 
authorities, rises the religious authority ; and, as will be seen further on, 10 
the husband's prohibition in regard to all virtuous acts would be nuga- 
tory. If therefore the wife or widow adopts, the gift and acceptance be 
completed, and the subsequent religious ceremonies be performed, the 
adoption will be good religiously, and will regulate the descent of the 
widow’s property and also that of the collaterals. Again, if adoption 
were peremptory, or obligatory, as it is sometimes described, a. widow 
could be compelled to adopt, where her husband should happen to have 
enjoined his wife to do so. But it has been held, and I think rightly, 
that a widow in such circumstances could not be so compelledi* 

In regard to the question of prohibition, the matt may also be 20 
usefully viewed from another stand-point. There are certain religious 
acts in regard to which the Hindu wife or widow would be bound to 
disobey her husband ; and there are other religious acts in regard to 
which she would be justified by the Sastras, if she did disobey him. 
Thus, ifa twice-born were to prohibit his wife from performing the 
Upanayana of a son, the wife would be bound by the Dharma&ástra 
to perform the ceremony in defiance of her husband. The caste-usage 
would support her, and she could charge the family estate with defray- 
ing the proper expenses attendant on the ceremony. Because, if after 
a certain period, the Upanayana remained unperformed, the boy would 30 
become patita (degraded), and be expelled from his caste;* or going 
still further, a twice-born Hindu would himself become liable to 
expulsion from his caste or class, if.he left his son's. Upanayana 
unperformed after a certain time 

But in regard to other religious acts like marriage, the performance 
of which though productive of religious merits is optional, she would 
be justified in'setting aside her husband's commands in order to carry 
out those of their religion. This she could perform Sráddhas, go on 
pilgrimages. to holy places, or hear the Puránas read or distribute 
proper Dána (gifts), even if she have been commanded by her late 40 


2 See Baydbds v. Bálá alias Vyankatesh, 7, Bombay H. C. R. (A. C. Jz) App. I 

३ Bamundoss Mookerjea v. Mussamut Tarinee, 7, Moore E. I. Ap. 169, especially 
tbe remarks at p. 190 

* See nbove p. 459 note. 
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husband not to do so. For, a Hindu, who would counsel his wife to 
disobey her religion, would be so far treated by the Dharmas&stra as 
a man of unsound mind. In matters of adoption, it would be equally 
80 ; for adoption in so far as it would directly tend to increase religious 
acts and ceremonies, would be a commendable act, the performance 
of which the Hindu religion would encourage. i 
In reference to this part of the subject, a. few more facts must be 
noted. Marriage is a Samskdra, though an optional one, whereas 
adoption by itself is not a Samskára but only an auxiliary religious 
10 ceremony, for creating a substitute-son. Yájñavaikyaą does ‘not 
mention the begetting of a son amongst the things to be performed 
by a grihastha (householder) (chap.I. vv. 97—128) ; and the subject 
of adoption is treated by him in the portion relating to Vyavahára (civil 
law),. where he considers the substitutes of a natural-born son ; and he 
enumerates the adopted as one of them. Manu Smriti does the same. 
The subject of the adopted son is treated of there in chapter IX., 
whereas all the Saitekára ceremonies, whether essential or non-essential, 
are described in chapters 2, 8, 4 and 6.7 l 


To return : the next question for consideration is—Who can adopt ? 
20 My answer is that so far as the textsand usages go, any person, male. or 
female, may adopt. Atri? and Manu? counsel adoption for the per- 
formance of certain Sráddha ceremonies and for the perpetuation of the 
name. A son so adopted is necessary for both the husband as well as 
the wife, because all the funeral obsequies are required for both. 
Andifthe object ofthe performance of those obsequies is to be attained. 
by other means, those means are equally open to both: what a widow 
can perform for her salvation, the same can be performed by the 
widower. There is no difference whatever in that respect between the 
two. As regards Sréddhas, the son serves both. The widow in making, 
80 the adoption getsa son, who stands to her in a filial relation as well as to 
her deceased husband. When both are living, the husband is the princi- 
pal mover. The wife may or may not joinin the ceremony. As between 
the husband and wife, the right of receiving rests with the former; but 
if he be patita (fallen), or have become a Sannydsin (an ascetic), it would 
appear that the wife would be competent to receive on her own authority 
just as after the death of the husband. If, however, the husband be 
neither a patita (fallen) nor a Sannydsin (ascetic), the wife cannot 
take in adoption without his permission. 


1 See Vishnu Smriti, where adoption is spoken of in chs. xv. and xvii., while 
40 Sarskdras are treated of in chs. xxvii. to xsxiii.; Vasishtha Smriti—adoption is 
mentioned in chs: xv. to xvii., after tbe Samskéras in chs. vii to xii.; Gautama 
Smriti—adoption in ch. xxix., and Sazaskáras in cbs. ii. to ix. * 
2 Calcutta Ed. p. 37 Part I. 
3 Chap. ix., v. 180. 
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What the wife may not do, the widow can do; for from the very 
necessity of the case, after the husband’s death, the widow requires 
no such power from her husband. A text of Vasishtha,! which appa- 
rently lends color to the opposite view, has been so construed by 
Gauda writers that according to their interpretation a widow can, under 
no circumstances, make an adoption except withthe express anwmati 
(permission) of her husband. This however js not correct. The text 
applies to the wife and not to the widow ; and so it has been construed 

y the Nibandhakáras and other writers who are followed on this side of 
India. Thus Kamalákara in the Nirnayasindhu? after quoting the above 10 
text of Vasishtha observes:—t च भचँसच्वे | अन्यथा दद्यान्माता पिता वा य॑ स THN 
दालिमः स्मृत इति वत्सव्यासवचोविरोधः स्यात्‌ | दानं ग्रतिग्रहोपलक्षणम्‌ | Translation :— This 
[text applies] where the husband is living; otherwise there will be & contradiction 
[between this text and] the text of Vatsa, and Vyasa [to the effect that] ९ he is to be 


known as a given son, who is given by his mother or father.’ Gift here is illustrative 
of acceptance 


The Viramitrodaya says, l. 188 p. 2 11. 6 to 16 and 1:189. p. 111. 1, 2:— 


. तथा च वासिष्ठः | शुकशोणितसम्भवः पुरुषों मातापितानिमित्तकस्तस्य प्रदानविक्रयपरित्यागेषु भौता- 
पितरौ प्रभवतः | न सेकं Td दद्यात्यतिगुह्णीयाद्वा | स हि सन्तानाय पूवेषां न तु स्ती पुत्रं दद्यात्म- 
तिगृह्लीयाद्वान्यवानुज्ञानाइज्ञोराते | अत्र मत्रंतुज्ञां विना स्त्रियाः वृत्रग्रतिग्रहनिषेधाददत्तानुत्ञे भत्तेरि' 20 
मृते विधवया कृतः पुत्रो दचको न भवतीत्याहुस्तन्न | अपुत्रस्य गत्यभावासुत्रकरणस्यावश्यकत्वश्रवणा- 
च्छास्त्रमूलकतदनुज्ञायास्तत्राप्यक्षतेः | न चेवमनुज्ञानादन्यत्रेति व्यर्थम्‌ | व्यावत्यौभावाच्छास्त्रीयामु- 
मतेः सवैत्रावइयकस्वादिति वाच्यम्‌ | मुमुक्षोः पत्न्यन्तरे पुत्रवतो वानुज्ञाया भसंभवाङ्कायौ यदि स्वपुत्रार्थ - 
मेव यतेत ता प्रतिषेधस्य चारिताथ्याँन्‌ सर्वोसामेकपव्नीनामेका चेसुत्रिणी भवेन्‌ | स्वौस्तास्तेन पुत्रेण 
me पृत्रवती में नुरिते पुत्रकार्यआद्धादेः सपत्नीपुत्रेण सिद्धे भत्रेनुज्ञां विना तादृइया पुत्रो न कायैः | उभ” 
योरपि qd कायैस्य तेन निष्पत्तेः | age स औरस एव मुख्य; तस्या आपि दत्तकवद्वौण इति तादृश्य 
भत्रेनुमतिमन्तरेणेतरो न प्रतिग्राह्य इति तात्ययोथेः | वस्तुतस्तु न्त्रानृणामेकजातानामेकश्चेसुत्रवान्भ- 
वेत्‌ | सर्वास्तांस्तेन पुत्रेण पुत्रिणो मनुरब्रवीदिति वचनवदेतस्यापि anppaer गौणदत्तकयुत्रत्वादेसम्भ- 
वेऽन्यः पुत्रप्रतिनिधिनंकाये इत्यर्थेकतया भिताक्षरास्मृतिचन्तद्रिकादौ व्याख्यातत्वाह्व तोरे. जीवति भार्यया 
स्वातन्ल्येण तंदननुमतौ न पुत्रीकरणीय-इति भ्ञुरनुज्ञांनादन्यत्रेत्यस्यार्थेः | मृते तु तस्मिन्‌ यस्पारतन्ल्यं 80 . 
तदनुमतिरेवापेक्षिता | एवं सति दृष्टथिता भवति प्रतिषेधस्य | तस्माददत्तानुन्ञे मृतेषि भतोरे भायौया 
दत्तकादिकरणसविस द्वम्‌ | 

Translation :—So also Vasishtha: ^ Man produced from virile seed and uterine 
blood proceeds from bis father and mother, as an effect [from its cause]. Therefore 
his father and mother have power to give away, sell or abandon him. nt no one 
:bould give or receive an only son; for he [represents] the continuity of the fore- 
fathers. Nor should a woman either give or receive a son without her husband's per~ 
mission.” G A 

Here (i. e. in reference to this] it is said that inasmuch as the taking of a son 
[in adoption] bya female without her husband's permission is prohibited, a son 40 
adopted by a widow whose husband died without giving permission does-not become. a 


1 Vasishtha.—7 खी पुत्रं ददयात्मतिगृह्लीयादान्यत्रानुज्ञानाद्वतै: ॥ Translation :—A female 
should not give or receive a son, except by permission of the busband. 
2 Purvárdha, 3rd Parichchheda, leaf 9, p. 2, lines 5 and 6. 
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[valid] datiaka (adopted son). [But] that cannot be ; for even there, [i. e. in the case 
of the husband dying without giving permission], his fi. e. the husband's] permission 
being based on Sdstra (law) cánnot be absent, inasmuch as the necessity of adoption 
by a sonless man who bas no [prospect of] salvation is [expressly] enjoined. It can- 
not be said that in this way [the words] ‘ without permission’ became nugatory, in- 
asmucb as the permission based on law (i. e. arising out of a legal presumption] being - 
imperative in all cases, [the above probibition] will have no scope. For, that probi- 
bition has scope in the case of the wife of a Mumükshu (one weaned from the world 
and wisbing notbing but emancipation), or of one who bas a son hy anotber wife; there 
10 being no possibility of the husband's permission [of adoption in such a case]. Such a 
woman cannot adopt without ber busband's permission ; because all thata son does, 
such as Srdddha (oblation) aud the like is [equally] done by the son of a cotemporary 
wife, who in accordance with the text “ if one out of several co-wives get a son, Manu 
-declares that the rest heeome mothers by means of that son," is useful to both [the 
mothers]. That son being legitimate is a principal one to the father, and a secondary 
one to her [i. e. the stepmother] just as an adopted son is [to the father as well). 
‘Therefore the substance [of the probibition] is that such a woman cannot adopt anotber 
without ber busband’s permission. In reality just as the Mitákshára and the Smriti 
Chandriká have interpreted the text “if one out of several brothers get a son, Manu 
20 declares the rest to be fathers hy means of that son,” as enjoining that where it is pos- 
sible to get a brother’s son as the secondary adopted son, no other should he accepted as 
the- substitute of a'son; 80, similarly, the words ‘ without the husband's permission’ 
here mean that while the bushand isalive, the wife should not on her.own authority. 
adopt a son not approved of by him [i. e. the busband]. After be is dead, the permission : 
of those alone will be necessary upon whom [the widow is] dependent. In this way 
the probibition is for worldly reasons. Therefore even though the hushand died 
without giving permission, an adoption hy the widow would not be objectionable. 


Anantadeva in the Samskárakaustubha goes still further. He says :— 


वस्तुतस्तु नापुत्रस्य लोको स्तीत्यादि्ञा्ेण पुत्राकरणस्य दोषहेतुस्वे भर्नुञ्ञारहितां प्रति पुत्रीकरणा- 
.80 भ्यनुज्ञापरं अदः We, न तु निषेधपरम्‌, ञाखप्ाप्तनिषेधस्यान्याय्यत्वात्‌ पथेदासे  लक्षणाप्रसङ्भाविति 
` मुपीभिबोध्य || 


नच“ न स्वांवन्त्यं काचित्‌ निक” रति “अभावे ज्ञातय” इति च भतरैभावे ज्ञातिपरतन्लत्वात्‌ नापुत्राया 
विधवाया अधिकारः पुत्रप्ततिग्रह सिध्यतीति शङ्कितुमप्यईम्‌। रक्षेत्कन्यां पिता विज्ञां पति: पुत्रास्तु वाधके। 
अभावे ज्ञातयस्तेषां न स्वातन्त्र्यं कचित्लिया” इति याज्ञवल्क्यवचस्तद््याख्यानोपक्रमे मिताक्षराका- 
रेणोक्तं पाणिम्रहणाव्माक्‌ पिता कन्यामकार्येकरणाद्रक्षेत्‌ इति एवं च निषिद्धाचरणात्‌ खी निवर्तेते तत्तदव- 
स्थायां तत्तदधिकार इति वचनस्वरसात्‌ व्याख्यानाच तीयते नतु विहिताचरणप्रंतिबन्धेपि | 


न च नित्यकाम्यब्रतानामाचरणे ज्चातिपारतन्तर्यकृतो विधवाना मधिकारप्रतिबन्धः कचिदेशे कैरपि रिष्टे - 
ब्यैवादियते || 


'किज्व पक्षद्रयावसाने हु. राजा भतो प्रभृः ferar: || इति मिताक्षरोदाइतवचनेन च तदुक्तरीत्या ज्ञाति- 
40 सहितानां विधवानां राजाज्ञां विना बतादावधिकारामावः स्यात्‌ न च त्रतांदेः पुत्रभतिप्रहे HALTS: इति 
महत्‌ पाण्डित्यमाविष्कृतं धमेझाखामिज्ञानश्न्येः | 


नच प्रविमह मन्तामावेनाफिङारामावोक्तिरापे घटते अनुज्ञायां सत्यामसत्यामपि तस्यामृक्तरीत्या- आधे- 
कारनिर्णेये रथकारवन्मन्त्राध्ययनकल्पनासंभवात्‌ एतेनानुज्ञायां सत्याममन्त्रकपरतिम्रह इति निरस्तं!तस्मा- 
द्विषवया स्वीकृतः पुत्रो वृत्तिधनमाकू भवत्येव इति ताद्दात्राझणस्य वृत्तिप्रतिबन्धं कुर्वतः स्वस्यैवानथायै य- 
तन्ते यो वै राहमणबृत्तौ त प्रतिकूलं समाचरन्‌ | RF तु कृमीणां स्यादेकः संवत्सरान्‌ बहून्‌ इति TET- 


दित्यं qaaa. (Samekérakenstubba, leaf 45, pp. 1 and 2.) . 


`~ 
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` Translation :—In reality this precept (viz., the text of Vasistha which says that a 
woman cannot give or receive a son without the command of her husband) should be 
understood hy the intelligent not as a probibition but as intended to require 8 command 
[of some one] for adoption in the case of a woman who has had no permission from her 
busband ; inasmuch as there can he no prohibition of what bas been commanded, [as 
the adoption of & son is], owing to the failure to adopt. being declared sinful by the 
text, “there is no higher world for a sonless man," &c., and inasmnch again as . 
[treating the precept] as a Paryudása (a negative proposition) would imply a Lakshaná 
(metaphorical interpretation). : 

It cannot at all he objected that a childless widow can bave no right to adopt a son 10 
in so far as in the absence of ber husband she is dependent on his kinsmen, in accord- 
ance with [the following words], “ there is no independence to a woman:" and “ in 
bis absence kinsmen,”? &c. Yájñavalkya says:—'' A female shall be protected by 
her father in her maidenhood, by the husband in her married state, hy the sons in her 
old agé, and in their absence by kinsmen. [Thus] a female is never independent”; and 
the author of the Mitáksbará in commenting thereon says that the father shall guard 
bis daughter until ber marriage against the doing of something prohibited. "Thus tbe 
meaning ofthe text as wellas the comment shows that a female during the several 
guardianships at different periods of her life is restrained from the doing of something 
prohibited, and not that there is any restraint on ber in respect of the observance of what 20 
is commanded [by the édstras]. In no country is a female’s dependence on kinsmen 
ever allowed hy any learned men to restrain ber in the observance of Nitya and Kámya 
Vratas ; whereas according to the proposed interpretation, widows-having no kinsmen 
would bave no authority to observe Vratas and the like without the [previous] permis- 
sion of the king in accordance with the text cited by the Mitákshará, viz., “ on failüre- 
of hoth sides [tbat is kinsmen on the father's and husband's sides], the king is the 
supporter and lord of females.” There is no distinction between Vratas and the like 
and.the adoption of a son ; but [in spite of this], much learning bas been displayed on 
this subject by people devoid of any knowledge of the Dharmadéstra. 

Nor can it be said that want of authority results from the unfitness [to recite] the 90 
Mantrás [required] for acceptance; for her right [to adopt] being determined to exist 
in the aforementioned manner, whcther there be permission or no, she must he 
presumed [to he entitled] to recite mantras as in the case of the Rathakára.* Thus 
[the allegation that] tbe adoption [hy a widow] though she bave permission is [void 
as being] without holy mantras is refuted. Therefore a son adopted by a widow does 
by all means become the taker of wealth, and V?itti. Further, he who destroys a 
Brábmans's Vritti [by withholding bis assent toadoption] does so at his own risk in 
accordance with the text “ he who acts adversely to [the continuance of] a Bráhmana's 
Vritti shall be a prey for many years to ingects feeding on filth.” No more need be said . 
[on this subject]. : |. 40 


In the Datta-Darpana Slowing Kaustixbha.it is said :— 


तथाच ANN: TATA AAAS HT उस्सस्वेऽसत््वे वा विधवायांः पुत्रस्वीकारे न 
काप्यनुपपत्तिः || 
Translation :—Therefore [rule ४७०५११ the permisgion of the bushand being satis- 


2 Sce YAjiiavalkya chap. i. v. 85. 

3 From the fact of the Rathakára being commanded to worship the fires, bis 
eligibility to recite holy mantrás is inferred in spite of his being a 56078 ; becanse the 
one is a condition precedent of the other. See Pürvamímámsá Rathakára Adhikarana 
Calc. Ed. p. 630. 
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fied [literally, exhansted] in the case of the wife, there is no difficulty in the way of the 
widow receiving a son, whether there is permission or not, as above explained. 

The Dattaka Chandrika of Kubera (p. 51, lines 8—11) holds that “ the 
अनुमति (permission) is to the wife while the husband is alive; and she 
can adopt without such permission; when the husband is ‘proshita 
(gone Taa or is dead." Krishnabhatta in his comment on the 
Nimayasingliu supports Kamalákara by refuting the reasoning of the 
Gauda writers. The Mayükha! follows Kamalékara 


The only work now quoted on thé other side is the Dattaka Mí- 
10 mámsá of Nanda Pandita,? whose three arguments, if they can be so 
called, have been fully answered by the above writers. Besides, I have 
elsewhere shown historically that Nanda: Pandita's work was not 
known to the Sastris in this Presidency until 1827 as noted by 
Mr. Borradaile. That Nílakantha and Kamalákara have not, in their 
numerous works, ever specially noticed.it, shows that it was of no im- 
portance whatever in their time amongst the Dákshinátya (Southern) 
community. Ánantadeva and his successors answer the objections ofthe 
Gaudas : but even they do not notice the Mímámsá of Nanda Pandita 
by name. And I find that Surajrám 88800, so late as 1845, says dis- 
20 tinctly while writing in reference to this very question, that though 
Nanda Pandita’s Dattaka Mímámsá says the widow has no right, still the 
aforesaid works (Víramitrodaya, Mayükha, Kaustubha, &c.) say that she 
has theright, and that the Vyavahára (practice) is going on accordingly. 
It appears to me that some confusion has been created by very loose 
and indefinite writing regarding the duties of a son ; and the perform- 
ance of Sráddhas, &c. by the adopted son. Sir T. Strange says? 
** The better reason, therefore, perhaps is, that the necessity of a son 
to celebrate the funera] rite regards the man, rather than the woman, 
who depends less for redemption upon such means ; so that, whenever 
80 a woman, duly authorized, adopts, it is on her husband's account, and 
for his sake, not her own." Mr. Justice Strange goes further, and 
says :—* Unmarried males of whatsoever age, and females, whether 
unmarried or married, are not in danger of Put. No adoption on their 
account is hence necessary ; neither would such adoption be valid.’’4 
For these propositions no authorities are quoted by Mr. Justice Strange. 
Sir T. Strange quotes Manu, chap. V., v. 160. . But this verse is intended 
to dissuade a female who has lost one husband from marrying again or 
having recourse to nzyoga ; and it has nothing to do either with adoption 
or the performance of obsequial rites. Colebrooke (468), who is referred 
40 to next, does not refer to the subject of Sráddha, &c. The note at page 


1 Part I., p. 42; and Part II. p. 57 1. 30—37 and p. 58 ll. 1 and 2. 
* Page 2 1. 15 to p. 4 1. 2. 3 Elements of Hindu Law, vol. I., p. 79, 3rd ed. 
* Manual of Hindu Law, 2nd ed., p. 18. 


CUSTOMARY LAW.] | 467 


91 of volume 2 of Sir T. Strange by Mr. Ellis, which is next cited, is 
equally loose: It says: “ to render it [adoption] beneficial to the husband : 
(for the widows can derive no advantage from it)," &c. All this is a very 
unsatisfactory mode of stating the Dharmasfstra. The Gayé Sraddha 
of the mother is as necessary as that of the father; and the two spots 
where that Sráddha is performed, are distinct—the one is in Behar and 
the other in Gujar4tha. The statement of Mr. Sutherland is also 
not correct. The Mahdlaya Sráddha and Tirtha and such other 
Sráddhas of both the father and mother must be performed together ; 
but the annual Sráddhas of the mother and the other two female ances- 10 
tors must be performed separately on the anniversary day of the 
mother’s death, just as those of the father, grandfather and the great 
grandfather are performed on the anniversary day of the father’s death 
Moreover, in the Néndi Sráddhas the mother’s párvana comes first, 
then the father’s, and lastly, that of the mother’s father. This confu- 
sion of the mother’s position and her necessity as to Sréddha has, it 
appears to me, led to a complete misunderstanding of the whole subject 
of adoption by females 

To sum up:a Sráddha produces equal benefit to both the father and 
the mother. When there is a son, he must perform it for both, and 20 
does so perform it, as all the Sráddha works and our current practice 
shows. Ifthere be no son, a man can follow several ways to get: his 
own salvation, or may adopt a son both for getting his Sréddha per- 
formed and for the perpetuation of his name. The same is the case 
with the man’s wife. During his lifetime, her identity is sunk in her 
husband’s. After his death, she may follow the several ways above 
indicated for her salvation as well as his, or both follow those ways 
and also adopt a son who will be her own as well as her husband’s son. 

A Brahmachérin would be competent to adopt, because he has the 
same ‘interest in securing the performance of obsequies and the per- 30 
petuation of his family name as a sonless married man has. There is 
nothing in the Dharmaséstra to disqualify him from the performance 
of the rite of adoption, as there is in the case of a sannyásin. 

In the view of the nature of adoption already given, minority can- 
not be a bar to adoption; for, although adoption does confer temporal 
benefits, it cannot on that account be considered a matter of a civil 
contract. lt is aceremcny like marriage, and it confers temporal as 
well as spiritual benefits. 

The next question is, who is the proper person to give in adoption. 
This is answered by Manu chap. IX. v. 168.! The giver must be (1) 40 
me Mann, TR 168 :—" माता पिता वा erat AR: पृत्रमापदि ॥ सद प्रीतिसंयुक्तं स ज्ञेयो द- 

ga 

Translation :—He whom his father or mother gives to another as his son, the donee 


being in distress, provided the boy be of the same class, affectionately disposed, is con- 
sidered as a son given 
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the father. with the mother, (2) or the father alone, or (8) the mother if 
the father be dead,’ or have given his assent, or be incapable of giving 
‘his assent. No third person seems, om the above authorities, to have 
the powers of giving.? It has been held5 that the power of giving 
may be delegated. But some question‘ the propriety of this. Usage 
must decide, and it seems to favor delegation. 

The widow’s power of giving in her own right has, by some, been 
questioned, but, as it seems to me, on very insufficient grounds. In 
point of fact, even the texts by themselves are more clearly in favour 

10 of her competency to give, than her ability to take, and all the Digests 
held authoritative on this side of India, are equally pronounced in her 
favour. Nanda Pandita himself, though he would wish for permission 
for a widow to take, is obliged to hold that Manu's text being express 
in favour of the mother or the father being able to give, the widow has 
ihe right to give 

The Dattaka Chandriká too® supports the right of the wife as well as 
of the widow to give on the authority of Manu and Yájüavalkya; but 
he qualifies the right by the prohibition of the husband, and supports 
the husband's authority to prohibit by the above cited text of Vasistha. 

20 But as the text of Vasishtha is opposed to Manu's text, it (the former) 
cannot prevail. For the Veda enjoins obedience to Manu sbove all 
other Smritis. Angiras says’ that that Smriti which is opposed to Manu, 


2 See also Yájifavalkya, chap. ii. v. 130. 

Part I. p. 138, Part 1I. p. 219 and note 3. 

Also Viramitrodaya, 1. 188 p. 2 

Vyasa and Vatsa (see Nirnayasindhu, Ist half, 3rd Partchehheda, leaf 9, p. 2) permit 
either the father or the mother to give: Vishnu (chap. xv. Calcutta ed. Ist Part, p. 


93) says :—'* स्त च मातापितृभ्यामस्य दत्तः” Translation':—** He is one given by thefather and ` 


mother." So also Vasishtha. He usesthe words यं मातापितरौ दाताम्‌. Translation :— 
80 He who has been given by the father and mother (Calcutta ed., 2nd Part, p. 488). 
The Collector of Surat v. Dhirasingji Vaghbáji, 10 Bombay K R. 236 

* Vijiarangam and another v. Lakshuman and another, 8 Bombay H. C. R. 
(0. C. J.) 244 : 

4 Parva Mimámsa, 6th adhydya, 3rd quarter. 

5 Dattaka Mimámsá, p. 19, Mr. Sutherland's note 12 (Stokes! H. L. B. p. 573) is 
not correct. The proper reading is Mánava and not Gil: .a. This reading moreover 
removes all the inconsistencies in the three paragraphs noted by Mr. Sutherland. 
The story of Gálava, a son of Viávámitra, who was offered for sale by his mother, and 
from whose sale, king Satyavrata mduced his mother to desist, by offering her and her 

40 children sufficient food to live upon, is given in the Devi Bhágavata, 7th Skandha, 10th 
Adhyáya. And it is useful asshowing that in distress a mother could sell her chil- 
dren when her husband was away 


* P. 51, lines 8—13. Yáj. II. 1. 30 (दथान्माता पिता वा ये स GH दको भवेत)90 ( मातापितृभ्या- 
मुत्दष्टस्तयोरन्यतरेण वा ) which is Manu chap. ix. v. 171, and not a text of Yéjfiavalkya 


as Mr. Sutherland supposes. (See Stokes’ H. L.. B. p. 636, para. 32.) 
7 See above, Introduction 9. xlvi 
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is extinguished. All the digest-writers quoted by me above also apply 
the text of Vasishtha to a Sadhavd (wife), and not to a Vidhavé 
(widow) 

- The father and mother in the above remarks mast be the boy's father 
and mother. For Krishnabhatta says that no other person can give. 
A grandfather could not according to these texts give away his grand- 
son. Nor could a man or a woman after once taking a son give him 
away. 

The person to be adopted is the next subject for consideration. As 
already stated, it appears to me that. selection of the adoptee has 10 
always been a matter regulated by the will of the adopter. According 
to the Vedas and Manu, it is clearly so still; and the changes 
recommended during the middle period have nowhere obtained the 
binding force of law. Thus beginning with Manu (IX., 168), 
it is entirely a matter of discretion with the adopter whom he 
or she should adopt. The several restrictions that have since been ` 
suggested in works on that subject are later developments of 
Smriti-makers, who wished to liken the substitute son to the original 
son as far as possible according to their notions.. Thus, the earliest law- 
giver, viz. Manu, has given no direction whatever to fetter the adopter 20 
in the matter of selection, savethat the adoptee should be sadrisa (proper 
or worthy). I am not sure that the interpretation of this term as a per- 
son of the same Játi (caste) suggested by Küllüka and others is the one 
contemplated by Manu; for it is not quite clear why, if according 
to Manu, a Bráhmana could beget a Kshatriya son on a Kshatriyá wife, 
or à Vaigya son on a Vai$yá wife, he should not be able to adopt a son 
of either of those classes. Again, Manu (as interpreted by Vijfiénes- 
vara)! recommends the adoption of the son of a brother without stating 
whether that brother should be of the same or of a different class. The 
restriction 017८१४ (caste) was. ummeaning, so long as intermarriages 80 
between the four classes were allowed by law ; and the restriction ° 
only came to. have a different meaning when such intermarriages: 
began to fall into desuetude, and were ultimately discontinued.? It is 
clear that as we leave Manu behind, and approach our own times, the 
restriction as to Sadrióa (proper or similar) has come to mean one of 
the same class; and that one of a different class is not considered 
proper for adoption. Within the class itself, some Smriti and Digest 
writers have laid down rules for regulating the discretion of the 
adopter in the matter of selection. Thus a brothér's son.is declared 
to be the first eligible adoptee. Failing him, a Sagotra-Sapinda, an 40 
MÀ —————— MÀ M —M M Ó— M — उस ल कल चन- 

2 Manu chap. ix. v. 182; Mit., chap. ii., leaf 56, p. 1, lines 15, 16. : ° 

* Medhátithi'é explanation supports the above theory ; see above Part J, p. 39; line 

17; also Dattaka Chandriká, p. 48, lines 18—25. 
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asagolra-sapinda, a sagotra-asapinda, and an asagotra-asapinda are 
said to be eligible iu order. The recommendation of the brother's son 
is made to rest on a far-fetched reference to Manu ch. IX. v. 182,! 
which has nothing to do with adoption; and the order of eligibility 
after the son as above stated is evolved by digest writers out of 
Séunaka’s text,? which says that a sapinda should have preforence before 
an asapinda. All these texts and comments, however, are simply 
deemed by the community recommendations, in no way obligatory on 
the adopter. To use the words of Sir T. Strange, “the selection is 


10 finally a matter of conscience and discretion with the adopter, not of 


absolute presumption, rendering invalid an adoption of one not being 
precisely him who upon spiritual considerations ought to have been 
preferred." Mr. Sutherland says that the right of the brother’s son 
to a preference is admitted, and may be regarded as a received rule of 
law. He cites no authorities for this position; and there is none in 
force in India. Happily the question has now been set at rest in 
conformity with the usages of the people by the Privy Council decision 
in the case of Srimati Uma Devi v. Gokoolanand Das Mah apatra.* 
Besides the above restrictions on adoption, there are others that have 


20 been suggested. These may all be well grouped into four divisions, in 


reference to (a) the class, (७) the age, (c) the relationship of the adopted 
with the adopter, and (d) the status of the adoptee in-his natural family. 

Ishall now consider each division separately, and trace their history, 
and show how far they are now observed by the people. 

As regards class, it is said that the adopter and the adopted should 
both belong to the same class. "This provision is regarded only so 
far that its violation would not nullify the adoption but would deprive 
the adopted of his right +o inherit. Vriddha-Yájnavalkya directly 
counsels the adoption of one of a different class, when one of the same 


' 80-class cannot be had. Such a son can only perpetuate the line; but he can 


40 


neither inherit the property nor offer the Pinda Viewing thig matter 
historically, one may here mark the gradual development of this limi- 
tation. Manu simply uses the word sudrisa (worthy or similar) to qua- 
lify the son to be given : in the original text there is no reference toclass. 
Vasishtha says. he should be adre bándhavam, which Krishnabhatia 
interprets by सन्निहितदेशवर्तिपित्रादिकम्‌ ज्ञातिकुलशीलं [Translation :— One whose father, 
&c.are residents of a neighhouring country, and whose family and character is known.] 


See Mic. chap. ii. 1. 66, p. 1 1. 15, 16. 
Part I. p. 40 Hl. 14, 15; Part HI... 53, 1l. 3—6. 
Vol. I. p. 85. 
V..Law Reports, Indian Ap. 40. 
७ See Yáj. Il, 133 Part I. p. 138; Mayukha, Part I. p. 39; Datt. Mim. (Stokes’ H. 
L.) . See II, para,22, and 25 Dattaka Chandrika see I, paras. 13 and 14. 
5 See Dattaka Chandriká, p. 49, lines 4—6. 
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Sannaka? and Kátyáyana? say that the ddoptee should be a savarna 
(one of the same varna or class). ‘This wonld im pad that the adopter 
had only to attend to the fonr divisions of the Áryáns. Yéjfiavalkya 
goes one step further, and introduces the word Játi’ (caste), instead of 
varna (class). The Samskárakanstubha goes fnrther still, and says 
that the adopter should not only be one of the same varna and Játi ; 
but one of the same sub-division of a Játi (caste) based on the 

: difference of domicile such as Gurjara, Maháráshtra, &c.* He is also 
followed by Gopínáthabhatta and Krishnabhatta. No specific text is 
cited for this extension; but the statement is perfectly consonant to 10 
current usage 

A violation of the above provision does not, as I have said before, 
nnllify the adoption altogether ; but it only renders it less efficacions, and 

. gives the adoptee a right to maintenance from the adopter's estate.5 

As regards age, there is no restriction whatever. The only text 
restricting age is one said to be from Káliká Purina; bnt Nílakantha 
considers the said passages to be spurious. Ananta-deva in the Sams- 
kárakaustubha also disbelieves their genuineness.” But he goes fur- 
ther, and, assnming them to be genuine, shows how they are to be. 
applied in support of the adoption. He concludes ths : भतः कृंतसंस्कारोपे 20 
पञ्चवषोधिकबालोपि दत्तको भवतीति सिद्धम्‌. - 

Translation :— Therefore a hoy ahove five years of age whose ceremonies have been 

- performed, can become a Dattaka (given): this is established. 

The Dattaka Mímáimsá favours the genuineness of the above passage 
(see pages 20—25 Dattaka Mim4msé). The Dattaka Chandriká like 
the Samskárakanstubha doubts their authenticity, bnt shows that 
when properly interpreted, they contain no restriction of age (see 
"Dattaka Chandriká, page 54, line 5 and p. 56 line 15.). ‘Kamalékara 
in the Nirnayasindhu says that a boy of more thari five years may be 
given, if he be willing to be given in adoption. This shows that he 80 
npholds such adoptions in spite of the Káliká Purána on the anthority 
of the Vedic? texts. In.his Viváda Tándava, the Sapinda relationship 
of one 80 adopted is laid down ; and this assumes the adoption as being 
duly made. Kumalékara thinks, however, that the samskéras (cere- 
monies) of the adopted shonld not have been made before the adoption. 


2 Dattaka Chandriká, p. 49, lines 1, 2; Dattaka Mimirhsi p. 18, lines 17—19 ; see 
Devala cited by Jimáta Váhana Dáya-bhága, p. 227. 
3 Dattaka Chandriká, p. 48, 1. 24 
Yájfiavalkya 11, 138 
Samskárakaustuhha, leaf 44, p. 1, line 1 : 40 
Dattaka Chandriká p. 49, lines 1—6. ME 
è See Part I p. 42 
7 Leaf 45, p. 2, line 10 A 
* Nirpayasindhu, 3rd Parichchheda, 1st half, leaf 9, p. 2 and 1. 10, p. 1 
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Krishnabhatta, howovor, in his commentary on the Nirnayasindhu 
clears up the whole question, and decides in favour of all such adop- 
tions on general grounds. He shows that the passage from the Káliká 
Purana as above noted is spurious ; but that even if it were genuine, 
he points out that as it is given by some writers, it is incomplete. He 
supplies the omissions, and gives the complete passage as he found it,! 
and states that it refers to a son to be adopted by a king as a successor 
in his sovereignty and not to an ordinary son. Such a son should, 
he says, have his samskáras (ceromonies) performed by the adopter. 

10 But except the incapacity to succeed to a Rájá, if the ceremonies be 
not performed, the adopted is in no other respect a dása or a son 
of any inferior status than a born-son. Krishnabhatta himself shows 
that according to the Vedas, a man whose wpanayana has been per- 
formed, may beadopted. SunahSepa wasso adopted. His wpanayana . 
had been performed; for if it had notbeen so performed, .he could 
not have become a dvija (twice-born), and would not have been able to 
repeat Vedic Mantras. That he did repeat such Mantras may be seen 
from the Rig-Veda Samhita’ and the Aitareya Bráhmana.* As the 
Vedas themselves sanction this, and the practice has always gone on 

20 in conformity thereto; all such adoptions are perfectly valid.5 


1 The passage runs thus :— 

उक्तकालिकापुराणस्य राज्याहपुत्रपरत्वात्‌ || AEAT च प्रतिग्रहीतृकचकसंस्कार आवश्यकः | एवं हि 
कालिकापुराणं | नक्षेत्रजादितनयान्‌ राजा राज्येभिषेचयेत्‌ | पिज्यणैशोधने नित्यमीरसे तनयेसति असतीति ` 
छेदः || औरसः क्षेत्रजश्चैव दत्त: कृत्रिम एव च। गूढोत्पत्नोपविद्धश्व भागाहीस्तनया इमे | कानीनख सहो- 
ढक्ष क्रीतः पौनर्भवस्तथा | स्वयंदत्तश्च दासश्च षडेते पुत्रपांसना: || अलाभे पूर्वपूर्वषां परान्सममियोजयेत्‌| 
पौनभैवं स्वयंदत्तं दासं राज्ये न योजयेत्‌ || STA alt तनया निजगोत्रेण संस्कृताः | आयान्ति gaat 
सम्यगन्यबीजसमुङ्गवाः || पितर्गत्रिण यः qu: संस्क्रतःइथिवीपते || आचूडान्तं नपुश्नः स पुत्रतां याति चा- 
न्यतः | चूडाद्या यदि संस्कारा निजगोत्रेण वै कृताः | दत्ताद्यास्तनयास्ते स्युरन्यथा दासतोच्यते || x 
तु TS| TASSE दत्ताद्याः सुता नूप | शृहीत्वा पञ्चवर्षीयं qoe प्रथमं चरेत्‌ || पोनभेवं तु तनयं जातमात्रं समा~ 

80 नयेत्‌ || कृत्वा पौनभेवं स्तोमं जातमात्रस्य तस्य वै || सर्वास्तु कुयोत्संस्कारान जातकमौदिकानथ | कृते 

पैनभैवस्तोमे सुतः पोनर्भवस्ततंः || एकोदिष्ट पितुः abe श्राद्ध पावेणादिकम्‌ | क्रीता या रमिता मौल्यै 
सा दासीतिं निगद्यते इति || sieur: दत्ताया इति दत्तायाः पुत्राः प्रतिग्रहीतृकत्कजातकमौदिसक लस॑- 
स्कारसंस्कृता एव राज्याही नान्ये || सम्यक्‌ पुत्रतां राज्याह॑त्वमित्यथोत्‌ ॥ अन्यथा पुत्रतां यान्तीत्येव 
ब्रूयात्‌ | न तु सम्यागित्यपि | अन्यथा दास उच्यत इत्यत्रापि अन्यथा ग्रहीतृकतृकचूडान्तसंस्काराभावे 
दासस्तद्द्राञ्यभागानहैः अन्यत्र अन्यरान्दप्रयोगस्य मासमसिहोत्रं जुहोतीतिवत्तद्धमाँतिदेशा्थत्वात्‌ | एत- 
मेव दासं राज्ये न योजयेदित्यभिधाय दत्तकराज्याधिकारं प्रकृत्यान्यथा दासतोच्यते इत्येतस्य संगतेरिति || 

? Manu, chapter i. vv. 88—91; chapter x., vv. 126, 127, Nór&yanabhebta's Prayo- 
gératna, leaf 53 p. 2, lines 4 and 5; Sidra Kamalakara leaf 1 p. 1 

3 Mandala I, Sáktas 24, 25, (Prof. M. Miiller’s Ed. vol. I. pp. 242—262). 

40  * 7th Panchiká, 14—17 khandas, Haug’s vol. I. pp. 179—183 ; vol. II. pp. 463— 
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5 Krishnabhatta's work is in manuscript, and I therefore. subjoin the passage 
referring to this subject. He therein says distinctly that a son whose samskaras have 
been performed, and who has had a son horn to him, whether he be of the same or 
of a different otra, may be adopted :— 
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Thus it will appear that the highest authority of texts as well as of 
digests is against restricting the age of the adopteó to any particular 
year. It may be-noted, however, thatthe people generally are inclined 
to favour the adoption of one whose Upanayana has not been perform- 
ed; just as they would rather get their children married when chil- 
dren. But these are mere sentiments ; for cases of grown up boys be- 
ing adopted are common, and they are considered perfectly valid. .'The 
fiction of sonship wo .ld seem to demand that the adoptee should be 
younger than the adopter, so as to make the former qaa q«qé (one in 
regard to whom the idea of sonship would be worthy). 10 


पौनभेवस्तोमः सोमयागप्रभेद: तस्य स॒तसंस्काराथेत्वं अनाहिताग्ीनां तु तादशयागासम्भवोपि तदेव- 
ताकश्चरुद्रटव्यः।| ब्राह्मणस्य तु न जन्मतः परिग्रहे$धिकारः || TTA तु प्रकृयौदं गुणदोषविचक्षणम्‌ || 
qs पुत्रगुणैयुक्त स ज्ञेयः कृत्रिमः सुत इति मनूक्तकृत्रिमपुतलक्षणे गुणदोषविचक्षणं ्रकृतव्यवहारञ्ञं न ठु 
बालमिति मेधातिथिविरोधात्‌ || श्राद्धाकरणे दोषः तत्करणे गण इति गुणदोषावधारणकुशलामिति सवेज्ञ- 
नारायणविरोधात्‌ सदर तुल्यं इमं पुत्र करोमीति एकस्य पुत्रचिकीर्षी तदन्यस्याहमस्य पुत्रो भवामीति 
तहुभूषया प्रतिग्रहीतृसादइयवन्तं सकामं कुयोदिति बौधायनसंवादात्‌ | अहमस्य पुत्रो भवामीति यश्च न 
जातमात्रादाविते रत्नाकरविरोधाच तस्मात्पञ्वाधिकवर्षे एव प्रतिग्रहाहे इत्येके | अन्ये तु एतत्सर्वं असगोत्रः 
STRATE ॥ परे ठु असगोत्रोपि उपनयनान्तसंस्कारोत्तरमपि पारिणीतोपि डत्पत्नपुत्रोपि च दत्तको 
भवति बाधकाभावात्‌ | शुन पो विश्वामित्रपुत्र: स्वथमेवाभवदिति बव्हचद्राह्मणसेवादाच VT 
अनुयनीतस्य देदाध्ययनासंभवेन वैदिकमन्लैः प्रजापत्यादिरतुताविन्द्रदत्तहिरण्मयर थमतिम्रहे च प्रवृस्यनुप- 20 
पत्तेः | न च स्वयंदत्तक इति वाच्यम्‌ | दत्तायास्तनया इत्यत्राद्यदेन कृत्रिमादीनामपि ग्रहणेन भवन्मते 
तस्यापि निषेधात'।] न च श्रतिवसाञ्जातोपनयनःस्वयेदत्त एव स्वीकारे इति चाच्यम्‌ || तहि जातो पनयन स्य i 
दत्तकस्यापि दुवोरत्वात्‌ | श्रुत्या दत्ताया इत्यस्याप्रामाण्योचयनात्‌ || पिठुर्गोत्रेणेत्यांदेथ पायशः कालि- 
कापुराणादावदददीनाच || अथवास्तु दत्ताया इत्यस्य प्रामाण्यं परंतु अन्यरबीजसमुद्धवा इति यथाश्चतार्थ 
दत्तादेरन्योत्पत्ञत्वंनैयत्यात्‌ || अतस्तेनान्यकृतगमोधानादूपनयनान्तसंस्कार युक्तत्वं बोध्यते | बीजिनः पितु- 
रुपनयने$थिकारात्‌ अन्यक्तापनयनान्तसंस्कारा आपे दचादास्तनयाः संस्कृताः कृतदत्रिमादोवधाना: 
निजगोवेणेव पुत्रतां सम्यक्‌ यान्ति प्रारुवन्ति देत्रिमतंस्कारवदीन पितृगोतत्यागथ मनुनोक्तः | एवं पितुर्गोरे- 
येत्यायप्यस्तु परंतु पुत्रतां यांति चान्यत इत्यस्य अन्यस्य पितृभिन्नस्यं ्रतिम्रहीलुः पितृगोत्रेण पत्ता 
न याति किंतु पितृगोत्रं विहायैव पुत्रतां यातीत्यर्थः | चूडेति अन्यथा दासतोच्यत इतिं चतुथैपादवात्‌ निज- 
गोत्रेण प्रतिम्रहीतृगोत्रेण अन्यथा दातूगोत्रेण वा चूडादिसंस्काराः कृताश्रेचदा ते तनया दत्ताया भवन्ति 80 
तेषां अदासता दासभिन्नता उच्यते इत्यथैः | eae एतच्च यथाञ्जतमल्नकम्‌ | गहीत्वा पञ्चवर्षीयमित्यने- 
न विरोधात्‌ || किंतु नहि निन्दान्यायेन प््ववषेप्रतिप्रहस्तावकं। तत्र प्रथमं पुत्रष्टिः कायो तत्र दातृगोत्रेणो- 
पनयनपारिणयनान्तसंस्काराणां संजातस्वात्‌ पत्रपूतत्वाथौ पूतेटिः पालकेन विहित ऊ मौन्तरानुषानात्मथमं का 
Fer}: | यचचान्यश्ञाखोङ्भवो दत्तः पुत्रश्चेवोपनायितः || स्वगोत्रेण स्वशाखोक्तविधिना स्वशाखभागिति 
वाक्यं तत्‌ प्रतिवेदमृपनयनपरामिति | केचित्तु | दत्ताया इत्यादिप ञ्चवचनानि इयासुष्यायणपराणि तथाहि 
दत्ताया हाते | अन्यबीजसमृद्गवा इति आपि दत्ताययास्तनयाः प्रतिम्रहीत्रा स्वगोत्रेण सस्कता एव~ 
कृतजातकमौदिसंस्कारा एव प्रतिग्रही TA MAA MPT ATT: | इधामुष्यायण एक गोत्रः स झति भावः | पितु~ 
गॉविगेति | आचूडान्तं जनकगोत्रेण यः संस्कृतः सोन्यस्यैव पुत्रतां न याति किंतु इद्चामुष्यायणोप्येकगोत्रो 
द्विगोत्र werd: | चूडेति चूडातः प्राक्तनाः संस्काराश्चेत्‌ वितृगोत्रेय जातास्तदा चूडाप्रभूतयो निजगोत्रेण 
कृता एव चेत्तदा दत्ताथास्तनया भवन्ति इद्यामुष्यायणा अप्येकगोत्रा इति भावः | चूडायां निजगोत्रानुष्ठानः 40 
स्यंकैगोत्रत्वप्रापकत्वान्‌ || चूडायां तत्ञद्रोत्रिणः प्रत्यार्षेयाशिखाकरणोक्तेः | अन्यथाऽदासता दासवैलक्षण्य- 
मात्रमुच्यते | एतस्य रिक्थम्राहित्वात्‌ नतु पुत्रत्वामित्यरथेः। ऊध्वैत्विति स्तावकम्‌ | संस्कारेभ्यः प्रथमं पुत्रे- 
fe: कार्येत्यर्थः | यथा च प्रतिम्रही तृगोत्रेण चूडाक मैं समानगोत्रत्वमापकं तथा तद्रोत्रेण तच्छाखोक्तविधि- 
नोपनयने तत्समानझाजीयन्वप्रापकमित्याहान्यञ्ञाखोद्भवो दत्त इतीत्याहुः || परंतु एतेषां शा मुष्याय ग~ 
qc न केवलदत्तके विरोध इति शिवम्‌ || To ९६ १० ९ प॑ ९२ To (MS.) 


See also Saiuskáraknustubha, leaf 46, where the same conclusions arealso supported. 
ha 
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The next question is the relationship of the two parties, the adopted 
and the adopter. In regard to this, I regret. to observe that some 
courts have fallen into most curious errors, in several instances follow- 
ing in the wake of two modern writers, whose---writings themselves, 
it may further be said, have been misunderstood and mistranslated. 
Before proceeding to notice those errors, I may remark that the 
law on this subject is very simple. All that the people require 
is that the boy should look like a born-son. He should bea junior 
in rank and years to the adopter, so that when adopted, he may be 

10 able naturally to take up his place in the Hindu family and behave like 
ason. IfI were writing for a purely Hindu community, I should stop 
here. But such not being the case, I must enlarge to a certain extent 
on this point. A Hindu has to bow before his elders on stated occasions. 
He has to beg alms; he has to make namaskáras (low salutations); he 
has to observe certain forms in addressing letters, in taking seats, 
&c. &c. This is his position in the family so long as he is a junior in 
domestic rank. The son to be adopted must be such as to fall in naturally 
into. his place when adopted. Thus, if he were the uncle (maternal 
or paternal), he would not be considered fit for adoption. For, his 

20 position towards the adopter wonld be changed unnaturally. But 
if there be a younger brother, he can be adopted by. his elder 
brother. Because the elder brother is looked upon as a father.! Such 
adoptions are considered as quite proper by thecommunity. They have 
been so from time immemorial. In Mr. Steele's time, such adoptions 
were an accepted institution just as they now are amongst the people.? 
Since Mr. Steele's time, however, our courts have sometimes had their 
attention called to Mr. Sutherland’s synopsis, and the deductions 


1 The sentiment embodied in the following verse is still honored in all parts of the 

country : ज्येष्ठोभ्राता g: समः || Translation :—The elder brother [is] equal to the 

90 father :—AdL y4tma Ramayana, Yuddha-Kdnda, 2nd Sarga, v. 34, leaf 5, p. 2. See 
also the Mahábhárata, Anuéasanika Parvan, 105 Adhyáya v. 16, (1. 145, p. 1). 

a Steele’s Summary, Ist Ed., p. 51. From my own knowledge of the greater 
part of the Hindu community of this Presidency, and from enquiries made during a 
long time, I can confirm every word of what Mr. Nelson writes in the following para- 
graph in regard to Madras :— 

* Judging from my own experience, I do not believe that the people at large, 
iucluding our Brahmans, have any the slightest knowledge of the existence of the 
doctrine under notice : and on the other hand, [ do believe that, asa general rule, those 
tribes and castes of the Madras Province who practise adoption at all, adopt indifferent- 

40 ly whatever youthful persons can most conveniently be procured for the purpose. 
Only the other day a very respectable official, belonging to one of the leading Brahman 
class of the South India, told me that a member of his family had adopted a brother. 
And several persons who should know, have told me that a daughter's son is com- 
monly, and a sister's son most commonly, taken in adoption.”—A View of the Hindu 
Law as administered by the High Court of Judicature at Madras, by २. H. Nelson, M. £., 
1877, p. 91. 
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founded thereon. Whether it was in consequence of these, or on ac- 
count of some other objections which were started, is not quite clear 
Bat in 1882, & gentleman in Poona was obliged to consult the leading 
Sdstris of Mahárástra in that city on the subject, and from the reference! 
which he made to the Séstris, and their reply (which gives the 


* The following is the reference letter and its reply :— 
. att 
वेदशासत्र संपन्न राजमान्य tot पुणेकर हाजी मंडळी यांस पोष्य नारायणराव रामचंद्र चोमे 
वस्ती शहर पुर्ण पेठ कसबा कृतानेक साष्टांग नमस्कार विनंति TW. 
आमचे भजि बाळाजी pack (ह्यांनी?) काशी बिन सोनकोपंत चोमे यांणी ( ऊफ?) कारी 10 
रघुनाथ चोभे हे सोनकोपंताचे ज्येष्ठ चिरंजीव, दादोपंताचे नातू हे चुलतपुतण्ये, यांचा Ars चिरंजीव यास 
मौंजीबंधन झाल्यावर दत्तविधान करून घेतले, त्यास नांव रामचंद राव, त्याचें विवाहादिक नंतर झालें. ते 
WH ९७७४ भाद्रपद वय ९४ रोजीं मृत्यु पावले. त्यांणीं दत्तपुत्र घेण्याविषयी आज्ञा दिल्याप्रमाणे त्यांप्ची वडील 
` झी जानकीबाई भ्रतार रामचंद्र बछाळ यांणीं आशिन वद्य ९ दानवार रोजीं कार्शीरघुनाथ चोमे यांचे कनिष्ठ 
चिरंजीव आझी नारायण यास दत्तक विधिपवेक quo. त्यास रामचंद्रराव काकीरघुनाथ यांचे ज्येष्ठ fat- 
जीव बाळाजी सिद्धेश्वर यांस दत्तक दिले, तेव्हां रामचंद्र बळाळ व काशिरघुनाथ यांचे बंधूचें नाते जाहले 
est आझास दत्तक घेतल तेव्हां आही जानकीबाईचे पृतण्ये होत आहो. पूर्वीचे घरचे रामचंद्रराव 
दत्तक झाल्यानंतर आमचा जन्म झाला, तेव्हां बंधुत्वाचें नाते मुळींच राहिलें नाहीं भसा मजकूर. तेव्हां 
आही रामचंद्र बछाळ यांचे वारस पुत्र शाखाभमार्णे झाला, याकारणास्तव मेहेरबान NEN साहेब METGE - 
जिल्हा पुर्ण यांचें वारसार्चे सराटेफिकिट मिळार्वे याबाबदींत जानकीबाई यांच्या कनिष्ठ सवती मथुराबाई 20 
व लक्ष्मीबाई आहेत, त्या दोघी ait आक्षाविषयीं कबुलातीचे अजे साहेबांस केले आहेत. त्यास 
पूर्वीचे घरचे बंधू असे दत्तक पूर्वी वहाछ्लीं, नानासाहेब सचीव यांणीं वामनराव रावसाहेबांस दत्तक घेतर्ले . 
होते. आबासाहेब पुरंदरे att माधवराव नीलकंठ पुरंदरे यांस दत्तक घेतलें. ते ही असोन त्यांस 
सरकारांतून, जाहागिरी चालत आहे. व तात्यासाहेब चंद्रचूड यांची वडील खी यद्वावदाबाई यांणीं 
यहावंतराव यास दत्तक धेतले. त्या कामांत शाखाचा विचारही झाला आहे. त्यास असे दत्तक 
झाले असतां त्याजविषयीं शाखांत विरुद्ध आहे किंवा कसें, व जो दत्तक झाला तो व तें विधान फिरेल 
किंवा कर्ते, व दत्तकास स्थावर जंगम मिळकतीचा सवे अधिकार पोचतो किंवा कसा याविषयीं 
आपण झाल्विचार करून शाखांतील वाक्यें सहित लिहून देऊन याखाली आपली संमती करून दिली 
पाहिजे. Hart मिती मार्गशीष ge २ बुधवार WH ९७७६ आनंदनामसंवत्सरे. तारीख २ नोवेंबर 
सन ९८५४ इसवी बहुत काय लिहिणे लोभ करावा ही विनंती. 30 
सही नारायणराव रामचंद्र चोमे दस्तुरखुद. 


उत्तर. 

दत्त पुत्र घेणें तो सगोत्र सपिड घ्यावा त्यांत भावाचा मुलगा घ्यावा हा मुख्य पक्ष आहे. . त्याप्रमाणें है 

दत्तविधान झालें. तो दत्त भावाचे मुलाप्रमाणेंच आहे. व पूर्व संबंधाने पाहतां कनिष्ठ भ्राता आहे. . तोही. 

पुत्रतल्य आहे. यावरून पाइतां हैं दत्तविधान शाखाप्रमाणें जाले आहे यास बाध नाहीं. यथाशास 
झालेलें दत्तविधान फिरणार नाहीं. जो दत्तपुत्र झाला तो, स्थावरजंगमाविषयी मालक होईल. 


अन्रप्रमाणं 
 दत्तकपुत्रम्रहणे श्रातृपुत्रः प्रथमः ॥ भ्रातृणामेकजातानां ययेकः पुत्रवान्‌ भवेत्‌ | सर्वे ते तेन पुत्रेण 
पुत्रिणो मनुर्रवीदित्यादिवचनात्‌ ॥ तदनन्तरं सगोत्रसपिण्डः || आक्मणानां सपिण्डेषु कतेव्यः पुत्रसंग्रह 
gaama || सगोत्रसपिण्डान्तर्गतः कनिञ्रातापि ग्रहणयोग्यः ज्येशे भ्राता पितुः सम इत्यादिवच- 40 
Pq: कनिशभ्रातुः पुत्रसमत्वात्‌ श्रातुः उत्रवत्‌ ॥ ज्येठश्राता तु पिवूसमत्वात्‌ महणयोग्यो न भवति ॥ कानि-. 
DIG दत्तकत्वेन we मयूखमिताक्षरादिम्रन्धेषु.बाधकं स्टृतिवचनं एराणवचर्न च नोक्तं d किच ।] 
पकृतोदाहरणे ज्येछक्षातुः दत्तकत्वात्‌ पूवेश्नातृसंबन्धस्य निदृत्तेः इदानीं श्रातृपु्रसमत्वाव्‌ इतरसपिण्ड- 
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authorities), it is clear that such adoptions were held proper by the 
community. The names of Sastris attached to the paper are all names of 
men of mark. But amongst them are several specially pre-eminent 
for their learning and qualifications throughout the whole country. 
The paper is also useful in that it gives the previous history of similar 
adoptions in several leading families of the Dekkan. 


बत्‌ पूर्वकनिश्श्रातुर्देत्तकत्वेन ग्रहणं सुतरां घटते॥ स च दत्तकः सकलस्थावरजङ्गमात्मकधनस्वामित्वं 
लभते ॥ 


span संमतयः 

10 y siamet शालिग्राम स्वाक्षर. १ REMA Sant हस्ताक्षर खुद. 

१ नीलकंठझाखी भट cmq. \ Were वाळवे दस्तुरखुद. 

१ दांकर जोशी व्यवहारे स्वदस्तुर. १ नरसिंहाचा्ये ओक दस्तुरखुद्द. 

१ महादेवशा्री गड़बोले स्वदस्तुर. १ नारायणगाज््री अभ्यंकर दस्तरखुद. 

१ Barareh गोडबोले दस्त्रखुद. १ बाळझास्री देव टोकेकर दर्त्रखुइ. 

९. जनादेनाचायै वळे दर्तुरखृह १ कृष्णशात्नी राजवाडे qur. 

१ गोपीनाथझाखी आकारे हर्ताक्षरखुद. १ गोपाळाचायै श्रीकरहाटकर दस्तुरखुद्द 

Translation. 
Ex. No. 10. 

20 To 


The circle of Sástris in Poona, learned in the Vedas and Sastras, and revered by, and 
the ornament of, rulers. 
The humble greetings of their protege Narayanarao Ramachandra Chobbe, inha- . 
bitant of city Poona, Peth and Kasha [the same], whose request is as follows :— 
* My [paternal] grandfather Balaji Siddbesvara adopted the eldest son of bis father's 
brother’s grandson Kasi Bin Sonakopant Chobhe, otherwise called Kasi Raghunatha 
Chobhe, [who was himself} the grandson of Dádopant, after the upanayana [of the said 
son was performed]. The name of that [adopted son] was Rámachandrarao. His 
marriage and the rest of the ceremonies took place subsequently. He died on the 
30 fourteenth lunar-day of the dark fortnight of Bhadrapada Sake 1774. In accordance 
with the injunction for adoption left by bim, Jánskibái, the senior widow of [the 'said] 
Ramachandra Ballala, after [performing] due ceremonies adopted me, who was the 
youngest son of Kasi y dern Chobbe, on Saturday tbe ninth lunar day of the dark 
fortnight of Aévina [Sake 1774]. Now Ramachandrarao, [originally] the eldest 
son of Kasi Raghunátha, became, on being adopted by Balaji Siddhbeévara, bis (१. e. 
Kåśi’s] Bandhu, [one of the rank of a brother, $. e, a father's cousin's son in the 
present instance]. At thetime when I was adopted, I was [related] to Jánakibáf as her 
nephew. Iwas born after Ramachanurarao was adopted out of his natural family ; 
so that there was no relationship of brothers [between us]. This being the case, I 
40 became the son and heir of Ramachandra Ballála according to 4dsfras ; and accordingly 
in the proceedings now before the Meherban Judge of Zilla Poona, about the certi- 
ficate of heirship, Mathurabai and Lakshimibai, the junior co-widows of Jánakíbái, 
have presented applications acknowledging me [as beir]. The past and present in- 
stances of the adoption [as son] of a brother in the original family [of birth] are :—[1] 
Ninfsnheb Sachiva adopted Vámanarao Raosaheb, [2] Ábásaheb Purandare adopted 
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Mádbavarao Nilakantha Purandare, who is still alive, and enjoying a Jabagira from 
Government, [3] Yaśodábái, senior widow of Tátyássheb Chandrachuda, adopted 
Yaáavantarao, after consultation of the éástras. Now [the questions are] [1] if such 
adoptions bave taken place, are they repugnant tothe ééstras? [2] Can the son [so] 
adopted and the adoption be null? [3] And whether the [said] adopted son is entitled to 
all the rights in the immoveable and moveable property [of the adopting father] ? Do 
consider these [questions] according to śástras, and state your opinions [supported] by 
authorities from the édstras, and subscribed [by yourselves]. Be this known.. Dated 
Wednesday the 2nd luuar day of the bright fortuight of Márgasírsba Sake 1776 in the 
Samvatsara named Ananda [corresponding to] 2nd November 1854 A.C. What 
more need be written ? Be kind. This is my request. 


(Signed) NARAYANARAO RAMCHANDRA CHOBHE 
in bis own band. 
Reply. 

The first recommendation [in the matter of adoption] is that the son to be adopted 
should be one of the same gotra and a sapinda, and [ preferably] a brotber's son. This (i.e. 
the one under consideration] adoption bas taken place in accordance with this [precept]. 
The adopted son [bere] is like a brother's son. Looking in reference to the original 
family, he is a junior brother, and [even as such] like a son. In this manner the 
present adoption has taken place according to the édstras, and is unobjectionable. An 
adoption effected in due conformity with the éésfras cannot be annulled. The 
adopted son will be owner of the immoveable as well as moveable property. 

Authorities for this [these are given in Sanskrit]. n respect of the adoption of 
a son, a brother’s son is the first [in eligibility] in accordance with texts like [tbe 
following] :—* Of brothers born of the same [parents], if one should get a son, all 
these brothers become; by means of that son, fathers of a son. So said Manu.’ After 
him, one of the same Gotra and a sapinda [is eligible] in accordance with the text, 
‘Brahmanas should adopt a son from among the sapindas.’ Now, a junior brother who 
is included in (the class of] sagotra sapindas (those of the same gotra and sapindas) 
is fit for adoption ; because a junior brother is like a son as much as a brother’s son 
is, in accordance with texts like ‘the eldest brother is like the father.’ On the other 
hand, the eldest brother being like the fatheris not fit for adoption [by the junior brother]. 
Besides, no text either from Smritis or Puranas that is opposed to the adoption of a 
junior brother is cited in works like the Mayákba and tbe Mitáksbará, Furthermore, 
the eldest brother being himself an adopted son in the present instance, bis junior 
brother in the original family [४.९. the querist] is like a brother’s son, now [i.e. since 
the adoption of the eldest brother] his original relationship of a brother baving ceased. 
Acceptance of him therefore as an adopted son is decidedly allowable. This adopted 
gon obtains [in virtue of his adoption] the ownership of the whole wealth [immove- 
able and moveable.] 


[Signatures indicating] assent in this matter. 
Tryambaka Sástri Sáligráma, in bis own band. 
Nílakantha Sástri Bhata, bis own band. 
Sankara Joáí Vyavabáre, bis own hand. 
Mabádeva Sástri Godabole, bis own hand. 
Bbiku Sástri Godabole, his owu band. 
Janárdanácbarya Vale, bis own band. 
Gopinatha Séstri Âkáśe, bis own band. 
Dhond Sistri Dogvekar, bis own hand. 
Ganesha Sástri Valane, his own band. 
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In like manner, is the adoption of a sister’s son common amongst 
the Hindus in this Presidency, amongst allcastes and classes. Still 
more common is the adoption of a dauhitra (daughter's son). These 


‘adoptions ere perfectly in consonance with the immemorial customs 


10 


20 


80 


40 


and usages of the people; and it is only within a few years that doubts 
have been thrown upon them in cases which I shall notice hereafter: 
So far as regards the doubts and questions that have been raised about 
thevalidity of these and other adoptions on the ground of relationship, I 
must say that all the restrictions which are now being worked out, are 
unknown to the Hindu law and the native community ‘in these parts. 
To use the words of Mr. Justice Innes in a recent judgment, while 
* the consciousness of the people and the practice of- every-day life," 
all tend to support such adoptions, some English writers, and also 
some recent judgments would make them invalid by wrong analogies 
and unwarranted generalizations founded on imperfect translations.. 

To make this clear, I will pass in review all that has been said on 
the subject by the writers just referred to. Mr. Sutherland, in the year 
1821, laid down in his synopsis a rule on this subject to the following 
effect :— : 

** The first and fundamental principle is that the person to he adopted he one who 
hy a legal marriage with his mother might have heeo the legitimate-son- of the 
adopter." 

Sir Francis W. Macnaughten in 1824, writing in reference to Bengal, 
speaks as follows :— 

“ As to the three superior classes, the rule is that they cannot adopt a son whom it 
would he incest to have begotten, aud conversely that they may adopt a.son if without 
incest they could have begotten him." 

Sir Thomas Strange in 1825 adopts the proposition as laid down 
by Mr. Sutherland, and says :— 

“One with whose mother the adopter could not have legally married must not be 
adopted ; and the exclusioo seems to hold applying the principle to the sex where the 
adoption is hy a female.”s 

Mr. W. H. Macnaughten in 1829 observes :— 

** The party adopted should not he the son of one whom the adopter could not have 
marNed, such as his sister’s son or daughter's son.”’* 


1 Narsimháchárya Auka, his own hand. 

1 Narayana Sástri Abbyankara, bis own hand 
| Bala Sástri Deva Tokekara, his own hand. 

l Krishna Sástri Rájaváde, his own hand 

1 Gopálácharya Sri Karatakara, his own hand. 


1 See Stokes’ Hindu Law Books, p. 664 

* Considerations on Hindu Law as is current in Bengal, hy Sir F. W. .Macnaughten, 
1824, p. 150 

७ Elements of Hindu Law, vol. I. p. 88 

* W. H. Macnaughten’s Principles and Precedents of Hindu Law, vol. I, p. 67 


CUSTOMARY Law. ] 479 


Mr. Justice Strange in 1863 says :— 

* (84.) According to an original text, the child to be adopted shonld be such as may 
be looked upon ss ‘ the reflection of a son.’ Thisis held to mean ‘ the resemblance of 
a son,’ or such a one as the adopter might have legally begotten (Dattaka Mímámsá 
of Nanda Pandita, v. 16); that is one whose mother he might have legally married 
(L. 83; Sutherland 223)"; ‘‘(85) Pursuant to this rule a brother, a paternal or 
maternal uncle, or a daughter's or sister's son, could not be adopted (I. 83).”™ 

Mr. Grady in 1868 merely reproduces Mr. Sutherland and Sir T. 
Strange 

Mr. J. D. Mayne” in 1878, while adopting the abovementioned rnle 
notices with disapproval the introduction of another fiction that the 
adopting mother should be such as could have been married by the 
natural father of the adopted.* If the original works to which I have 
referred in this section had been accessible to Mr. Mayne, he would, 
I feel sure, have demolished the fictions founded on the supposed 
relationship between the natural and adopting parents of the adopted 
much better than I have done. 

It thus appears that the above proposition about relationship was first 
started by Mr. Sutherland apparently without any enquiry into the 
original sources of the law, or the customs of the people, and it was 
adopted by all the English writers who followed him, except Mr. J. H 
Nelson, Judge of Madura, who seems to stand alone in marking the 
mischief caused in practice by the adoption of the said rule. Mr. Nelson 
has successfully exploded the doctrine by showing that if.it wa: 
at all supported by Sanskrit works, those works ‘were never accepted 
as works of authority in Madras, “ and have not served in. an 


“ appreciable degree to guide public opinion as to what ought to be 


* done and what ought not to be done in the matter of adoption.”’® ~ 


While affirming in respect of this Presidency every word of what he 
has said in reference to the Madras Presidency, I go further, and hold 
that the doctrine he speaks of in the above extract is entirely nnsupported 
by authority, and is contradicted by the immemorial custom of the 
people of this Presidency. The authorities relied on by Mr. Sutherland’ 
in support of the above proposition are the Dattaka Mímámsá, sec. V., 
para. 16, ef seg. and the Dattaka Chandriká, sec. II. para. 8. 


These two passages are comments of Nanda Pandita and Kubera re- 
spectively on the words पुवच्छायावहं (bearing-the resemblance ofa son) 


2 See Mr. Justice Strange’s Manual of Hindu Law p. 22, 2nd edition 

9 A Treatise on the Hindn Law of Inheritance, by S. G. Grady, Esq., 1868, pp. 66, 67. 
> Mayne’s Hindu Law and Usage, p. 109, Section 118. 

* Id. Section 120, p. 111 

* See his View of the Hindu Law as administered in Madras, pp. 90—95. 

* Id. p. 90. 

7 See Stokes’ H. L. B., p. 664. 
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occurring in the text of Saunaka cited in the Mayákha.! The original 
passage in the Dattaka Chandrika commenting on the above, runs 
as £0]।0%8°:—तुत्रच्छाया. पृत्रसादृश्यै नियोगादिना स्वयमुत्पादनयोग्यत्वमिति यावत्‌. Trans- 
lation :—Putra-chhaya (son's resemblance or reflection) means the resemblance of the 
son, or the fitness to be produced by self through niyoga, &c. 

The Dattaka Mímámsá on the subject commences by saying— 
ुत्रच्छाया पुत्रसादृश्य॑ तच नियोगादिना स्वयसुत्पादनयोग्यत्वमू. (‘Translation :— Putra- 
chháyà (son's resemblance or reflection) means resemblance to the son, 
that is the fitness to be produced by self through niyoga, &c.) and 

10 dilates on this by introducing the idea of विरुद्ध aeq=y(contrary relation).5 

Speaking briefly, I may say, first, that the above passages are inap- 
plicable to the present age; that they are opposed to the general prin- 
ciples of the law, especially that concerning marriages and adoptions; 
that there is no ancient authority, legal or historical, for construing 
Putra-chháyá-vaham (bearing the resemblance of a son) in Saunaka’s 
text in the manner in which Nanda Pandita and Kubera have done in 
the above passages; and that thereis no other Nibandha writer of note 
consulted on this side of India or anywhere in the south, supporting 
this interpretation ; secondly, that this construction is opposed to Smriti 

20 texts ; to the distinct views of Nílakantha and Sankarabhatta and others, 
and to the known, recorded, and prevailing usages and customs of 
the people. But reading these passages as they stand, I cannot help re- 
marking that, even assuming for a moment the correctness of the above 
comments, Mr. Sutherland's rule in the synopsis goes far beyond what, 
he cites as his authorities. - He seems to have confounded Niyoga with 
what he calls “legal marriage."* I may observe, any marriago must 
be legal according to the Dharmasastra, otherwise it cannot be a mar- 
riage; so that the addition of the word legal seems superfluous. But 
leaving that aside, Niyoga isnot a marriage atall of any kind whatever ; 

80 and further, Niyoga presupposes at the least a former betrothal of the 
woman with whom the said Niyoga is presupposed. Niyoga, strictly 
speaking, means the raising up of issue on the widow of adeceased by 
some one on appointment. Asa practice, it has been reprobated by 
Manu.’ At no time in India’s history was Niyoga ever exalted to the 
rank of marriage®; and it is now a mere fossilized relic of the past. 

t See Part I. p. 40 Ime 11 and its translation, Part II. p. 52 1l. 32, 33. . 

? See p. 5211. 2, 4, Chhdyd literally means shade; and may be translated into 
resemblance or reflection. 

5 See p. 26 11. 6—20 

* Stokes’ H. L. B., p. 

40 ७ Chap. ix. v. 68; vv. 57 to 70 of this chapter give the history of the Nzyoga 
practice which is condemned as fit only for cattle, and as unauthorized by the Vedic 
tests regarding marriage. See further Kullüka's Comments, 1. 158, p. 2, and 1. 159, 
p. 1. 


* © See Mitáksharå chap. ii., 1. 54. p. 2 1. 13, and its translation by Colebrooke chap. i. 
sec. 10, para. 12. 
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Marriage is one of the principal Samskéras amongst the Hindus ; 

whereas Niyoga is neither a Sdmsk4ra nor even a mere inferior popular 

observance sanctioned by custom. At the best, it was according to 

Manu a beastly practice, reprobated by the learned, and expressly pro- 
hibited in the Kali age.! How Mr. Sutherland should have made 

the mistake of confusing Niyoga with “ leg i marriage is to me in- 

explicable. One explanation that suggests itself is that in the printed 
` original of paragraph 20 at page 591, the words यतः रतियोगः adratye 

(with whom sexual connection is possible) are incorrect; they should 
be यन्मातरि नियोगः संभवति* (with whose mother Miyoga is ‘possible). 10 
Mr. Sutherland’s para. .20, wherein the incorrect reading has been ad- `, 
mitted, may have naturally led to the mistake of inferring marriage 
where Niyoga was intended 

After this brief digression to the synopsis of Mr. Sutherland, I 
now return to Kubera and Nanda Pandita, and proceed to show that 
both Kubera and Nanda Pandita are wrong in introducing the idea of a 
Niyoga into the question of adoption. They give no reasons to 
support their interpretation of the terms Putrachchhdyd vaham, nor do 
they cite any customs 
They may probably have been led to suggest the idea by the fact 20 - 

that a brother's son is recommended as the first among those eligible 
for adoption, and that & brother's widow happens to be mentioned as 
one, on whom, if childless, a son could at'one time prior to Manu be 
produced. This, however, would be a very superficial view of the matter, 
and both the authors seem to have forgotten that Niyoga, if it was ever 
established as a legal institution by-the communitg generally, had been 
distinctly prohibited in this Kali age. Vijfianesvara has shown that 
the only case in which Niyoga was considered allowable in any age, is 
that of.a maiden merely betrothed. Whatever was the practice on this 
subject in very early times, Vijfiénesvara’s statement appears to be 30 
correct at any rate so far as the period dating from the promulgation 
of Manu’s code is concerned.® 


1 Nirnayasindhu rd Parichchheda ist half, leaves 62—64 ; Dharmasindhu, 3rd 
Parichchheda, 1st half, leaf 118,-p. 2. 

? See Stokes’ H. L. B., p. 664 

* Dattaka Mímámsa, p. 26, ll. 19, 20 

* These words occur in an excellent old MS. consulted by me ; and they are also- ° 
necessitated by the context. 

५ See Nirnayasindhu Pari. iii. lst half, 1. 62, pp. 1—2 | 

* See Mit. ch. ii. leaf 54, pp. 1—2, and its translation by “Mr. Colebrooke, ch. i. 40 
sec. 10. See particularly paragraph 8. Stokes’ H. L. B., pp. 407—408 

See also Madhava, who says that गुर्वादिनेयोगोपि वाग्दत्ताविषय एव अन्यस्य नियोगस्य 
"ger निषिद्धत्वात्‌ ॥ Translation:—-The Niyoga [to be directed] by the Guru (the 
preceptor and other (elders) refers.to the Vágdattà (given by speech) alone, because 
of Manu’s condemnation of any other Niyoga 

is 
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Agüin, both Kubera and Nanda Pandita apply the expression “ fit- 
ness to be produced by self through Niyoga” to all classes generally, 
for they cannot limit it, and have not limited it to the dvijas (twice- 
born) Snch being the case, they have not explained how they recon- 
cile their recommending the sister’s son and the danghter’s son, as the 
most proper for Stidras ; for even in the most degraded times no Aryan 
writer has even permitted Niyoga toa Stidra with his own danghter 
or sister 

Further, the theory of Niyoga as propounded by Nanda Pandita and 

10 Knbera seems to be inconsistent with other portions of their own work 
for it excludes cases of eligible adoptees to which they could bave appar- 
ently no objection. Thus the verse! of Manu which speaks of Niyoga 
says that it can be directed to a brother or a Sapinda relation alone. 
Yájfiavalkya (chap. IL, v. 128) says that that appointment may be made 

of a sagotra (oneof the same gotra) or of some other person.  Vijfiáne&- 
vara, however, has so interpreted this apparently very general state- 
ment of Yájüavalkya as to exclude all but the hnsband's brother or 
his Sapinda. Thus taking Manu and Yéjfiavalkya together, it is 
clear that Niyoga cannot take place except in reference to the widow of 
20 a brother, a Sapinda, or a Sagotra. If, therefore, Niyoga, as it once 
existed, is to be assnmed as the test of selection, then it follows that 
the son of one who is neither a Sapinda nor a Sagotra of the’ adopter 
should never be allowed to be taken in adoption. And yet Nanda 
Pandita himself, citing a text’ of Sákala, declares «that he is so eligible 
for adoption. Nanda Pandita tries to get over these difficulties by’ 
saying— न चासम्बन्धिनि, नियोगासम्भवः | बीजार्थं ब्राह्मण: कथिडनेनोपनिमन्ल्यतामिति. 
स्मरणेन निमन्त्रणसम्भवात्‌  Translation:— Nor is snch appointment of 
one nnconnected impossible ; for the invitation [of snch persons 
to` raise issne] may take place under this text: ‘for the sake 
80 of seed, let some Bráhmana be invited by wealth.’ "5 This answer 
of Nanda Pandita,. however, is only partial; for it may meet the 
said objection only in the case of the adoption of a Bráhmana 
The text cited by him authorizes the appointment of a Bréhmana 
alone, when he is in no way related, and that impliedly, for all classes. 
No anthority having been cited by Nanda Pandita to shew that any one 

of the tbree remaining classes, who is not a husband's brother, a Sapinda 

or a Sagotra of the adoptee’s mother, may ever be appointed to raise 
18816, it mnst follow that there can never be an adoption of a boy who is 
neither a Sapinda nor a Sagotra in the case of the other classes; 
40 whereas no such restriction is laid down in the above text . of Sékala 
2 See ch. ix. v. 59 oe TE यार 

1 Fun Mim. p. 8, 1. 18—20 and its translation, Stokes’ H. L. B. p. 549 
3 See Dat. Mim. p. 26 ll. 8, 9 and its ‘translation, Stokes’ H. L. B. p. 520 ll. 11—14. 
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cited by Nanda Pandita, and adoptions of asagotra boys take place 
every day-amongst all classes 

Again, ७ niyoga is possible only in the case of a childless widow (see 
Manu ch. IX. vv. 69, 70), and that until one son is produced. Thus where 
a female has one son already, she can under no circumstances have 
another son begotten on her by means of (Niyoga. This being the 
case, any son other than the first would be ineligible under Nanda Pan- 
dita’s dictum as not being producible by Niyoga. Similarly, the son of a 
living brother would be ineligible, for no Niyoga would be possible with 
a brother's wife during the lifetime of the brother. The above remarks 10 
will, I believe, show that the test of producibility through Niyoga is a 
mere crude speculation founded on no authority, utterly inapplicable to : 
the present age, and inconsistent with the law of adoption laid down 
by the said two writers and by all received authorities on the subject. 

In the next place, the-above theory is opposed to received texts, 
and is not supported by digests accepted in this Presidency. The 
Sarasvativild4sa' quotes a text of Yama which runs as follows :— 

वेदित भ्वातृ prr होमादिनियमो न हि | वाग्दानादेव सिद्धि: स्यादित्याह भगवान्यमः ॥ 

Translation :- the case of a daughter's son and a brother's son, the rule with 
regard to a sacrifice and the like does not prevail. [The act of adoption] is complete 20 
by a verbal gift alone. So says the holy Yama. ` 

I find this verse quoted in the Dattaka Darpana of Dvaipáyana, who is a 
writer later than Auantadeva, the author of Samskérakaustubha,-with 
the preamble, उक्तं च सरखतीविलासे (it is said in the Sarasvativilasa). Later 
on still, I find this text has been adopted by the Sástrís of the Bombay 
Suddur Diwani Adélat in Huebutrao Mankur v. Govindrao Bulwant 
Mankur (II. Borradailes Report p. 87). The above text distinctly 
sanctions the adoption of a daughter's son, which is inconsistent with the 
rule laid down by Kubera and Nanda Pandita, Niyoga being impossible 
between-a father and his daughter under any circumstances whatsoever. 80 

I have thus far addressed myself to the common ground between 
Kubera and Nanda Pandita in respect of their theory of Niyoga. I 
shall next consider how far the attempt of Nauda Pandita alone to 
fortify this theory by analogy from marriage is sucéessful. Itis in this 
connection that he introduces the idea of Viruddha Sambandha (con- 
trary relationship), and says that it (Viruddha Sambandha) is to be 
avoided in adoptions as it is in marriage. He defines Viruddha 
Sambandhain connection with adoption to be नियोगादिना स्वययुत्पादनायोग्यत्वसू.४ 
Translation : * Unfitness to be produced by self through Niyoga, &c:'* 


* Dr. Burnell considers this work to have been written about 1320 A.C. See his 40 
translation of Varadardja’s Vyavahára Nirnaya, preface p. 1 

* See Steele, p. 52. Instances of such adoptions without a koma (sacrifice) are 
known to have taken place at Benares and other centres of Hindu society 

3 Page 26, 1. 18 * See the Grihya Parióishta of Áávaláyana, Cal, Ed. p. 284 


184 . [APPENDIX 1४. 


This proposition is incorrect for many reasons: (1.) There is no text 
prohibiting adoption on account of Viruddha Sambandha as there is in 
the case of marriage. (2.) Secondly, there can be no jnstification in 
applying by analogy a text concernihg marriage to the snbject of 
adoption ; for there is no analogy between the two cases. Marriage is a 
Samskára, whereas adoptionis not. Sapinda relationship and sameness 
of gotra, which are particnlarly prohibited between the bride and the 
bridegroom in the case of marriage, are as particularly recommended as 
between the adopter and adoptee in the case of adoption.! (9.) The 
10 analogy which is assumed by Nanda Pandita to exist is further 
stretched by him by giving to the words viruddha sambandha in 
adoption a sense more extended than the one it bears in the said 
Grihya Parisishta text on marriage. — Áévaláyana's text on marriage 
prohibiting viruddha sambandha runs thus :—लक्षण्यो वरो लक्षणवर्ती कन्यां 
यवीयसीौ मसापण्डामसगीत्रजामविरूद्धसमबन्धांसुपंयच्छेतू.. Translation :—The bridegroom duly 
qualified sbonld marry a duly qualified maiden who is youngeriin years, is not a 
sapinda, is not of the same gotra, and whose marriage does not involve a viruddha 
sambandha (contrary relationship). p 
A few lines fnrther on Aévaléyana defines viruddha sambandha, and 
20 illnstrates it by examples as follows :-“-दम्पत्यार्मथः पितृमातृसाम्यविरुद्ध: सम्बन्ध: | 
यथा भायोस्वसुदहिता पिनृज्यपस्न्या: स्वसा | Translation :—[Viruddha sambandha] is that 
sambandha (relation) which is viruddha (contrary or improper) owing to the relationship 
[existing] between the bride and the bridegroom [before their marriage] being similar 
to that of a father or mother. As for instance the daughter of the wife’s sister [and] 
the sister of the paternal uncle’s wife. . 
Thus there are here three prohibitions laid down, the violation- of 
which invalidates marriage, vig, Sapinda relationship, atid Sagotra- 
ship, and Viruddha Sambandha (contrary relationship). Now Nanda 
Pandita says that a sister’s son world be exclnded from adoption on the 
80 score of his Viruddha Sambandha® ; whereas a sister is declared ineligi-. 
' ble for marriage not on the gronnd.of Viruddha Sambandha, bnt on 
that of sapinda relationship.* The Viruddha Sambandha of Nanda Pan- 
dita wonld thns include the sapinda relationship, But Aévaldyana in 


2 I find this absence of analogy between marriage and ‘adoption remarked by 
Dveipáyata in his Dattaka Darpana, though in reference. to another branch of the 
subject of-adoption, viz. the performance of sacrifice and similar rites. In answer to 
an objector who maintains the necessity of a sacrifice in adoption on the analogy: of 
marriage, Dvaipáyana 8998 :--सपिण्डसगोत्रे निषिध्यमानस्य कन्यादानस्य सपिण्डसगोत्रे 

* विधीयमानस्य पुत्रदानस्य त्वदुपन्यस्तो ऽतितरां विषमो दृष्टान्तः Translation :~— Your’. illus- 
40 trating the gift of .a son which is particularly enjoined [to be made] to one who is a 
sagotra (of the same gotra) and a Sapinda, by the example of the gift of a daughter 
which is prohibited [from being made] to a sagotra and a Sapinda is extremely im- 
proper. 

2 Calcutta Ed. p. 284. : . 

3 Dattaka Mímámsá, p. 26, 1.12, and translation Stokes’ H. L. B. p. 590, 11. 22—24. 

* Samskérakaustubba, 1. 178 p. 2 to 1. 179 p. 1; see above pp. 349—850. 
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his Grihya Parisishta mentions viruddha sambandha as a disqualification 
for marriage side by side with a Sagotra-ship and Sapinda relationship ; 
so that he has evidently given it a limited sense which is also clear from 
the examples of wife’s sister’s daughter and the paternal uncle’s sister, 
which he has addnced to explain the meaning of that term, but of which 
Nanda Pandita in his natural desire to support bis theory of Niyoga as 
far as possible has evidently lost sight. 

I must observe that if it be deemed necessary to introdnce into this 
subject the idea of Viruddha. Sambandha (improper relationship), 
which is clearly an idea contrary to anthority and immemorial nsage, 
it appears tome thit that Viruddha Sambandha (contrary relation- 
ship) must be understood as existing between the parties to the 
act in reference to which it is said to be prohibited. ‘Thus 
if in marriage, it is between the bride and the bridegroom, in 
adoption it must be taken as between the adopted and the adopt- 
er. Jf marriage between a man and his wife’s sister’s danghter 
is prohibited, because the former stands to the latter in relationship 
analogous to that of a father, (they being the parties concerned with 
the act of marriage), it stands to reason that any bar to adoption that 
can arise out of contrary relationship onght to arise out of that rela- 
tionship as between the adopter and the adoptee, and not between the 
adopter and a third party who is not essentially concerned with the cere- 
mony. In this view of the matter, the prohibition of a Viruddha Sam- 
bandha will not amount to anything moré than the general rule of Manu 
that the son to be adopted should be sadriéa (similar), or that of Sannaka, 
that he should be पुत्रच्छायावह (bearing the resemblance of a son). It must 
also be remarked that there is not a single word of Viruddha Sambandha 
in such general works as the Mitákshará, the Mayükha, and Nirnaya- 
sindhu, and Krishna Bhatti, and special treatises on the snbject of 


10 


20 


adoption that I have consulted, viz. Dattaka Nirnaya, Dattaka Mañ- 30 


jarí, Dattaka Darpana, Laugákshi Bháskara, and lastly the Dattaka 
Chandriká. The Dattaka Mímámsá of Nanda Pandita and the 
Samskérakaustubha of Anantadeva alone mention Viruddha Sambandha 
(contrary relationship), as something to be avoided in adoption; but 
they do not use that expression in the same sense. The Sams- 
kárakaustubha nses it, as it appears to me, in the sense I have above 
snggested, and certainly not in the sense in which Nanda Pandita uses 
it. Isay so because Anantadeva mentions it only in one place,’ and there 
addnces as examples the cases of a brother [evidently an elder]; and 


paternal and maternal uncles, stating distinctly that the Viruddha 40 


Sambandha in their adoption consists in their being पुत्रत्वबुद्धथनहे (unfit to 
be regarded as sons). His words are as follows :--विरुद्धसबन्धापस्या 
पुत्रत्वबुद्धयनहेन्जातापैतृव्यमातुलवजेम्‌ . | 

"1 See Samskérakaustubha, 1. 41, p. 2,1. 11. 


डाक. 
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"Translation :—[All can be adopted] except a brother, a father's brother, and a mother’s 
brother [whose adoption] involves Viruddha Sambandha (improper relationship) by 
reason of their being unfit vo be regarded with the idea of sonship.! 


It may be said that in shewing the incorrectness of the Niyoga 
theory, I have not demonstrated the incorrectness of the entire pas- 
sages of Nanda Pandita and Kubera, regarding the expression putrach- 
chháyá vaham ; for they use the words niyogádina (producibility of the 
adopted by means of niyoga and. the like). My reply is that vague 
words like 4di (and the like), can represent a class of objects similar 

10 to the one mentioned immediately before. And if niyoga, which the 
said writers make the principal representative of that class, fails as a test 
of selection, all those that are like it must necessarily fail. The said 
authors seem to have been aware of the difficulties that would have arisen 
ifthey had put marriage instead of niyoga, and therefore chose a test 
which they thonght was less open to attack. 


The next restriction is one directed to two sons, whom nature. poinu 
to as the best for adoption, and who in pursuance of time-honored 
usage recognized by eminent authorities are usually selected. for 
adoption as the best amongst Asagotras by people south of the Nar- 

20 madá. They are the daughter's son and the sister’s son. 


Their alleged prohibition is based on the same footing in regard to 
both and on two grounds :—the dictum of Mr. Sutherland; and two 
Smriti texts. Most of the European writers on Hindu law found their 
objection on the first grohnd, and the only native author who lends 
some support to them is Nanda Pandita. 


Briefly stated, the result of my investigations on the snbject amounts 
io this, th&t-neither on any general principle of law nor on texts, nor 
on custom, is there any the least ground for supporting the alleged pro- 
hibition, at any rate so far as the whole of Western India is concerned. 

80 With a view to make this clear I shall first summarize all that has 
been said on this snbject by several European writers. Mr. Sutherland 
in his Synopsis places the above.prohibition on the basis of his general 
rule, and says :— 


“ By the operation of this rnle, a sister’s son and offspring of other female, whom 
tlie adopter could not have espoused, and one ofa different class, are excluded from 
adoption. In the present age, marriage with one unequal in class is prohibited."'* 


Sir Francis Macnanghten has laid down certain rules in his work; 
and of these Rule XII. runs thns :— 


1 Bee Observations of Yájfieávara Séstri to the same effect in bis Putra Kalpalatá 
40 p. 38 para. 34. 
? Stokes’ H. L. B., p. 664, 11. 88-३2. 
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“ The son ofa sister or of a danghter may be adopted by a Sidra. As to the three 
superior classes, the rule is, that they cannot adopt a son whom it would he incest to 
have begotten, and conversely, that they may adopt a son if without incest they could 
have begotten bim.”? 

His quotation of Saunaka in the succeeding paragraph is indefinite and 
inaccurate ; for there is no text of Saunaka supporting Govardhan, who 
is no known authority in Dharmasdstra, and has not been noticed by 
our standard writers. The whole paragraph appears to me to be a 
mixture of the Niyoga theory, with half a verse of Saunaka, and a 
vague allusion to Viruddha Sambandha (contrary relation). 10 


Sir T. Strange, though primarily basing the restriction on prohibited 
connection, cites Dattaka Mímámsá sec. ii, para. 30, and the note 
thereon, sec. ii., para. 32 and note, and para. 102,and sec. v. para. 18.2 
Further on in his Appendix to chapter iv. he cites the elder Gautama 
as found by him in the Dattaka Kaustubha and the Dattaka Mi- 
mámsá of Sri Ráma. He however testifies to the said prohibition being 
get aside in practice by persons of all castes in respect of a sister’s son.* 
Mr. A. Steele, instead of noting any such prohibition, declares the 
daughter’s or sister’s son to be adoptible in the absence of a Sagotra. This 
statement is based on the authority of the opinion supplied by the 20 
Poona college. A contrary opinion of some Poona Sistrfs is also there 
noted. But he does not seem to have attached any weight thereto, for 
at p. 52 he notes the absence of neoessity in regard to the sacrifice in 
adoptions of a daughter's son, a brother's son, or a younger brother. 
Mr. W. H. Macnaughten, after laying down the rule that the udoptee 
* should not be the son of one whom the adopter could not have mar- 
ried," cites the sister's son and the daughter's son as instances thereof, 
He strangely adds that ‘ this iast rule, however, applies only to the 
three superior classes, and does not extend to Südrás, relying for his 
authority on Nárada as cited in the Dattaka Nirnaya.? 30 


1 See his Considerations on the Hindu Law as is current in Bengal, p. 150. In 
support of this rule Sir Fraucis has cited Saunake, but not accurately. . For, the restric- 
tion as to sameness of class in respect of adoption, which he confines tu three higher 
classes, is declared hy Saunaka to apply to the fourth class as well. Again, there is 
nothing in Saunaka’s text to support even inferentially the probibition in regard to 
adopting the eldest son, or about prohibitions dictated by ‘common sense’ as in the 
cases’ of a brother, a paternal uncle or a maternal uncle." Probably bis ‘Pandit 
Govardhan knew little heyond the Gauda usages. 

2 Vol. I., p. 83 and notes 5 and 6. 

3 Vol. Il., pp. 100, 101. ; 40 

* Vol. IL, p. 101. 

5 His Summary of the Law and Custom of Hindu Castes in the Dekkan Provinces of 
the Bombay Presidency, p. 51, ll. 5—7, 18 ed. 

e Id. Notel. ° 

7 See his Principles and Precedents of Hindu Law, vol. I. p. 67 and last note. 
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Mr. Justice Strange bases the prohibition on the rule laid down by 
him in para. 84, but also notes that that prohibition is disregarded by 
all classes.? 

Mr. Grady offers nothing new on the subject, but marks the incon- 
sistency of Nanda Pandita in first saying generally that adoption can 
only be made of one with whose mother the adopter might have legally 
intermarried, and in stating afterwards that a Sidra could adopt his 
daughter's or sister’s son.? 

Mr. Mayne too lays down the prohibition to be absolute for the three 

10 higher classes, as instances of a general rule about prohibited connec: 
tion, although he notes its supersession in the Panjaub, towns like 
Delhi, Southern India and Western India. -If Mr. Mayne reads the 
originals, and goes to the root of the matter, he will find that the 
fanciful restrictious are due to Nanda Pandita and his translator’s 
synopsis, and it is now being attempted to father them on the whole 
of India. In the Dekkan they are not known, and notwithstanding 
some recent judgments of our High Court, our religious life and 
convictions must with due deference remain the same. 

From the preceding remarks it will appear that the alleged prohi- 

20 bition of a daughter's or a sisters son rests, firstly, on the dictum 
enunciated by Mr. Sutherland, to the effect that the adoptee’s mother 
should be marriageable with the adopter, and secondly, ou the authority 
of two texts cited by Nanda Pandita aud Kubera in their Dattaka 
Mímámsá and Dattaka Chandriká respectively. 

So far as the first mentioned ground of the prohibition is concerned, 
I have already shown above* that the said dictum of Mr. Sutherland 
is entirely groundless. I shall, therefore, now address myself to the 
question as to how far it is supported by the authority of texts. This 
investigation may, to some, appear unnecessary ; because usage of adopt- 

80 ing a daughter's or a sister's son has so long and so generally prevailed 
on this side of India with the complete approbation of the community, 
that-no obsolete texts now revived and interpreted according to Nanda 
Pandita in the matter of adoption, ought to be permitted to change, 
nor will they change the daily lives and the social and religious 
customs of the people. Nanda Pandita lived more than 260 years ago, 
and not one ceremony or practice is regulated by the Dekkanis accord- 
ing to his doctrines to this day. I however enter into this investiga- 
tion now, because I belieye some recent cases have a tendency to 
unsettle the people's minds, and promote unnecessary litigation. To 

40 return to the argument : out of the works consulted, the Dattaka 

1 Mr. Justice Strange's Manual of Hindu Law, 2nd. ed. p. 22 paras. 8b to 89. 

3 See Treatise on the Hindu Law of Inheritance by S. G. Grady, p. 89. 


3 Mayne on Hindu Law and Usage, pp. 109, 110, paragraphs 118, 119. 
* See pp. 478—486. 
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Chandriké, the  Dattaka Mimémsé, the Samskérakaustubha, the 
Dharmasindhu and the Dattaka Nirnaya contain this prohibition. In 
all of these the prohibition is placed on a par with the prohibition as to 
the giving of the eldest son, and the rule laying down the order of the 
eligible adoptees, both of which have been on all hands admitted to be 
directory.! 

The Dattaka Chandriká grov.:ds theprohibition ona text of Sannaka.* 
The Dattaks Mímámsá bases it on the aforementioned text of Saunaka5 
(the latter half of which it also ascribes to Vriddha Gautama),* and 
another of Sákala.5 The Samskárakaustubha relies on the aforemen- 10 
tioned text of Saunaka,® and the Dharmasindhu cites the same text 
without referring it to any author.” The Dattaka Nirnaya attributes 
the same verse to Nérada; and I find it cited by Krishnabhatta, who 
has ascribed it to Vriddha Gautama. 

Thus the above five digest writers base their objections to the 
daughter’s son and the sister’s son on two texts, one attributed various- 
ly to Saunaka, Vriddha Gautama, and Nérada, and the other to Sékala. 
My contention is first that these texts are of doubtful authenticity ; 
secondly, that ever if they be genuine, they have been wrongly inter- 
preted ; and thirdly, even assuming the interpretation of the said digest 20 
writers to be correct, it leaves other texts and digests nnexplained, 
and is further opposed to the usage of the country conformable to 
other texts, and existing forcenturies. The first text runs as follows:— 
WRA भागिनेयश्व Brey कियते सुतः | आहणांदित्रये नास्ति भागिनेयः सृतः क्कचित्‌ ॥ This 
verse, although found in the manuscript copy of Saunaka Kárikás in 
my library, does not occur in that copy of Kárikás which was available 
to Dr. Bühler.? Nor does it occur-in the extract of the adoption 
chapter of the Kárikás made in the Samskárakaustubha,? and in the 

1 Srimati Uma Devi v. Gokoolanand Dass Mahapara, Law Rep. Ind. App., vol. V. 
p. 40. Janokee Debea v. Gopaul Achajee and another, 2, Ind. L. R. (Cal. Ser. 365.) 80 | 

? See Dat. Chan. p. 49, 11. 7—12 and its translation ; Stokes’ H. L. B. p. 632, 11. 15 i 
to 26 (sec. 1, para. 17). It is worthy of note that the initial quarter of the probibiting 
verse quoted by the Dat. Chan. at ll. 7 and 8 does not correspond with Saunaka’s text 
subsequently cited at 1.11. The first reference therefore cannot ve from Saunaka. 

3 P, 15,1. 19, and its comments, p. 17, 1. 3 to p. 18, 1. 11; and translation, 
Stokes’ H. L. B. p. 564, Il. 3—5, and p. 567, 1. 19. to p. 570, 1. 28 (sec. II., para. 74, 
and paras. 91 to 106, respectively). 

+ P. 10, 1.17; and its translation, Stokes’ H. L. B., p. 553, li. 1—3 (sec. II. 
para. 32). 

* P. 18, Il. 12 to 15 ; aud translation, Stokes’ H. L. B., p. 570, 1. 26 to p. 671, l. 5 40 
(sec. IT. paras. 107 and 108). 

५ See l. 43, p. 2, 1.8. 

7 See pari. iii., 1st part, leaf 13, p. 2,1. 10. 

8 Journal of the Asiatic Society of Bengal, vol. XXXV. Part I. pp. 158, 159. 

9 [t is rather strange that the Kaustubba, not including this text in his extract from 
the chapter from Saunaka, should still attribute it to Saunaka; unless it be that its 
author was quoting from memory on the latter occasion. 

Ja 
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Vyavahára Maytikha. These extracts correspond with the mannscript 
of Dr. Bühler. On the other hand, the Dattaka Mímámsá, the Dattaka 
Chandriká, and my own manuscript of Saunaka Kárikás do give the 
said text. Iam, therefore, inclined to hold with Dr. Bühler that there 
were two versions of this chapter of Saunaka, the one Máháráshtra as 
he calls if, and the other the Gauda or Eastern.! That being so, it 
appears to zo that we should follow that which has been practically 
adopted on this side of Indic, and that would be the version of the 
Vyavahára Mayskha, which i have above called the Maháráshtra one. 
10 That version contains the first half of the above verse, but that half does 
not establish a prohibition of the adoption ofa daughter’s or a sister’s son 
among the three higher classes. This has been very elaborately and ably 
shown by Sankara Bhatta in his Dvaitanirnaya and by Nilakantha in his 
Vyavahára Maytikha.? The Mayükho's reading of the first line is slight- 
ly different from that noted above, which is Nanaa Pandita’s. The 
Maytikha’s reading is as follows :—aedt भागिनेयश्च झूद्रस्पापेच दीयते, which 
means that a danghter’s son aud a sister’s son are given [in adoption] 
even toa Stidra. The words (cha) and अपि (api) in this line occur 
in the readings of this line in the manuscript of Dr. Bühler and in the 
20 Samskárakaustnbha?; so that the said lino so read, not only contains 
no prohibition, but allows by direct implication a daughter’s or a sister’s 
son to be adopted by any one of the three higher classes.* It is thus the 
latter half of the verse which, controlling as it is supposed to do the mean- 
ing of the first half, affords any gronnd at all for the prohibition. Mr. 
Sutherland translates the above text as follows :— But a daughter’s 


1 Dr. Bübler, considering Kubera and Nanda Pandita as Southerncrs, calls the 
second vera a southern one. But i have elsewhere shown that they are both writers 
of the East. Sec Mr. Nelson’s observations in his View of the Hindu Law as adminis- 
tered in Madras, pp. 93, 94 

30 2 See above p. 53, 1. 20, to p. 56, 1. 9. 

3 See Dr. Bühler's notice of the Saunaka Smriti in the Journal of the Asiatic 
Society of Bengal, vol. XXXV. Part I. p. 159 (v. 12 with note on it). 

* Krisbpabbaffa notices the above argument based on the words च and आपि, but 
does not consider it satisfactory in so far as according to him such an interpre- 
tation renders the text nngatory. He says: नच तत्र चकारादन्येषामापे STADT gT 
भवति एवं च तत्रापेरवधारणाथैकत्वमापे न कल्प्यत TA वाच्यम्‌ तथा साति एतद्राक्यवैयथ्योपत्ते 
सर्वेषामेव जातित्वेन तदुभयप्राप्तेरिति. Translation : [It can] not [be said] ‘why are not 
others included [in the text] owing to [the existence of the word] cha (and) thae? In 
this way the word api (also) too cannot be taken as determinative [i.e. in the sense 

40 of eva]. For in that case this sentence will become nugatory, both [the daughter's 
and the sister's son] becoming eligible [for a Sidra] by [the rule which requires] all 
[adoptees to be] of the same caste : 

This objection of.Krishnabhatte isa reasonable one, but it bas been satisfactorily 
answered by tbe. Dvaitanirnaya and the Mayükba which interpret the text as laying 
down that preférence is to be shown to a daughter's son or a sister'sson by a Sidra 
when selecting a son for adoption. 
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son and sister’s son are affiliated by Sádras. For the three superior 
tribes a sister’s son is nowhere [mentioned as] a son."! This translation 
is neither in accordance with Nanda Pandita’s comments on that verse,? 
nor with the plain meaning of the Sanskrit text. Mr. Sutherland 
ought to have closely rendered Nanda Pandita’s language. For he was 
simply atranslator. The correct translation of the verse as interpreted 
by Nanda Pandita would be as follows:—' A daughter's son or a 
Sisters son is adopted as a son by Stidras alone. In the casecf the 
three classes beginning with the Bréhmana, a sisters son [and a 
daughter's son] are nowhere [mentioned as] sons.’ T object to this 10 
interpretation of Nanda Pandita :—(i.) Because it is inconsistent with 
the text of Yama beforementioned5 sanctioning the adoption of .a 
danghter’s son ; (ii.) because it necessitates the supplying of the word api 
(even) in the line, involves an unnatural rendering of the words kvachit, ` 
which qualifying nést (is not) must mean ‘insome places’ into kvachidapi. 
(3686०, which means *inany Sástra or law whatsoever,’ and needlessly 
converts the word bidgineya(sister’ason) into dauhitra bhágineya (sister’s 
son and daughter's son) ; (iii.) because it ignores a distinct usage of. the 
people to the contrary widely prevailing in all parts of India except Ben- 
gal; (iv.) because it does not stand to reason that the daughter's son or 20 
thesister's son who naturally deserve the first rank in adoption among 
the Asagotra-Sapinda relations (those that are Sapinda but not of the 
same gotra), should be prohibited when no such prohibition is declared 
to attach to more distant relations of that class, such as any of the dtma- 
bandhus, or even the sons of the daughter's son and sister's son 
themselves.* 


In reference to the first gronnd, I have to state that a Káriká should: 
ba so interpreted as not tg be repugnant to an express Smriti. For if 
it be directly opposed to à Smriti, it will have to give way in accordance 
with the doctrine enunciated amongst others by Laugákshi-Bháskara. 90 - 
This author dednces from the Smritis the doctrine that ro ceremony 
beyond giving and receiving is necessary for adoption, and this 
conclusion being opposed to the Káriká attributed to Saunaka, remarks 
औनकादिकारिकापेक्षया स्मृतीनाम्‌ mmemq * * * * इति नक्काप्यनुपपत्ति: Translation :— 
* there is no inconsistency, inasmuch as Smritis are superior to Kárikás 
like those of Saunaka.’ Here I must not omit to mention that this text 
is attributed not only to Saunaka, but also to Vriddha Gautama by 
Krishnabhatta and by the Dattaka Nirnayá to Narada. It is difficult to 


v^ 


1 Stokes’ H. L. B., p. 564, 1. 3—5. 

2 See Stokes’ H. L. B., p. 567, ll. 19—38. 40 

* See abere p. 483 1. 19. 

* The son of s bhágineya was recently adopted by the widow of the late Gokuldas 
Tejpal under the sanction ‘ofthe Bombay High Court, and this is one of the many 
well-known cases of non-Sddra adoptions. l 
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gay positively at present how far these references are correct; as there 
are no critical editions of any Smritis, save those of Manu and Yájüa- 
valkya. While the Dattaka Nirnaya refers the said text to Nárada, it is 
not to be found in Dr. Jolly’s translation of it. If, however, the 
correctness of the two references be assumed, the result will be that 
there will be a text on one side allowing the adoption ofa daughter's son, 
and another text on the other side disallowing it by implication. There 
are two ways in which our jurists get out of such a difficulty, one is to 
follow either text ;? the other is to hold that the two texts refer to differ- 
10 ent parts of the country. The Dattaka Nirnaya quotes an authority for 
the latter mode of interpretation. Hesays: saa7 wig? स्थलभेदः waca. 
Translation :—' When Srutis or Smritis disagree [on any point], a differ- 
ence of place [where they are adopted] is assumed [for the purpose of 
reconciling them.]’ The existence of the prohibition in reference to 
some parts of India and the non-existence of it in reference to others 
is in my opinion the real solution of the whole question, and is, as I 
would presently show, what is intended by the said verse. 
In reference to the second ground, I have to remark that the addition 
of Api (even), which makes a considerable alteration in the sense, is en- 
20 tirely unwarranted. Remembering the extreme. tendency of our treatise- 
writers to reconcile conflicting Smriti texts, though apparently irrecon- 
cileable, I should have excused the introduction of that word, had it 
been done for reconciling the text in question with another which 
unambiguously contained the same prohibition. J am aware that 
Sékala’s text quoted by Nanda Pandita at page 18, line 14, may be 
cited as one such. But that is a very unsatisfactory text, as I shall have 
occasion to remark hereafter. In regard to the metaphorical interpreta- 
‘tion made by Nanda Pandita, no authority or necessity for it has been 
shown by him. Finally, in regard to Nanda Pandita’s remark regarding 
80 the word bhdgineya (sister’s son) as an upalalishana (an illustration of 
8 class), I must say that Nanda Pandita herein furnishes a vivid example 
of the wey in which some writers are often found twisting words into un- 
natural meanings without any warrant whatever, and merely for the pur- 
pose of making a text conform to theirown notions of Dharma asitshould 
be. While granting that the conciseness of expression observed in our 
writers does sometimesrequire th:ta meaning more comprehensive than - 
its ordinary signification should bc assigned toa particular word, it is still 
regarded asthe primary rule of construction that the plain meaning of 
every word shonld be given to it, unless the context absolutely requires 
40 otherwise. The simple fact that tho daughter's son and the sister's 
Son are named tog2ther when they are recommended for Súdras, affords 
no warrant for holding that they should be so named together when they 


1 See below p. 495. 
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are to be prohibited for the three higher classes. Nanda Pandita says 
that he considers the term bhágineya (sister's son) aw including a 
daughter's son, in order to avoid the splitting up of one textinto several 
sentences. But he forgets that the splitting up ofa text is not invari- 
ably a fault of construction, and has often to be adopted under particular 
circumstances. Inthe present instance, the facts that the adoption of a 
daughter's son or a sister’s son is allowed in many parts of India, and that 
there exists a distinct Smriti text allowing the adoption of a daughter's 
son, are reasons why the text in question should be interpreted strictly, 
and why the apparent वाक्यभेद (the splitting up of one text into several 10 
sentences) should be accepted as intended by the author. To show fur- 
ther how Nanda Pandita has recklessly adopted the said mode of con- 
struction, I have only to draw the reader's attention to another interpre- 
tation which Nanda Pandita has himself put on the word in the self 
same text when he happens to quote it in an earlier part of his work, a8 
laid down by Vriddha Gautama.' He there says: भागिनेयपदं स्नातूयत्रस्या- 
प्युपलक्षणम्‌ (the term bhágineya stands for a brother's son as well). If this 
sense be fitted to the word bhágineya (sister’s son) in his passage at 
page 17, 1. 6, it will follow that according to him even a brother's son 
should be prohibited for adoption by any of the three higher classes. 20 
This would be evidently absurd. Again, one of the conclusions 
which he has arrived at in his comments on a text of Manu (chap. IX. 
v. 182) is that a female can adopt her sister's son.? But in the 
alleged prohibitory text in question, the terms dauhitra (daughter's son) 
and bhágineya (sister's son) must necessarily be taken in reference to 
the adopting party, whether male or female; so that if a sister's son is 
not to be adopted, he should be excluded whether he is the son of the 
sister of the adopting husband or of the adopting wife 


In regard to the third ground I must note that the existence of a 
time-honored custom, allowing the adoption of a dauhitra (daughter's 30 
son) or bhágineya (sister’s son) is testified to in distinct terms by the 
Dvaita-Nirnaya and the Vyavahára Mayükha, and also impliedly by 
Krishna Bhatta.5 I have made special inquiries on the subject, and I 
have no hesitation in stating that.in this presidency such adoptions are 
common, and not the slightest taint attaches to them on account of 
such relationship 

The fourth ground is so self-evident that I need not say much insupport 
thereof. But I would ask my readers to. view the subject from another 
standpoint in reference to one of the two sonsin question: The dauhitra 
(daughter’s son) has in ages past been always regarded as himself a son 40 


1: See Dat. Mim. p. 10-1. 18 
3 See Dat. Mim. p. 10 lI. 24, 25. 
3 See above p. 54 1. 15 and p. 56 1. 16. 
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under certain circumstances, viz., when the danghter (his mother) had no 
brother, and she was given in marriáge under an agreement that the first 
son born of lier was to be taken by her father, as his son to perpetuate 
hisown family.! The dauhitra was then called putrikdputra (son of the 
appointed daughter), and as such he enjoyed a rank above a dattaka 
son.? A notable example of this usage is supplied by the Mahábhárata. 
It is the adoption of Babhruváhana, son of Chitrángadá, by Chitravá- 
hana, king of Manipura and Babhruváhana's maternal grandfather.5 
Chitráigadá was given in marriage to Arjuna under the above con- 

10 dition, and the son born of her succeeded her father. The commen- 
tator Nílakantha affirms thc observance of this custom to this day in the 
country of Southern Kerala. He says:—sramW AMAAN राज्यमिति दक्षिण- 
केरलेष्वाचारो TT. Translation :—To this day is the custom of principalities 
[descending] to a putrikáputra (daughter's son) alone observed in the Southern) Keralas. 
Even where such special circumstances do not exist, a daughter’s son 
is simply as such declared by Vishnu to be ७ pautra (a son's son); 
and this recognition of his status applies to the former as well as the 
presentage.* This past history of the dauhitra renders it unaccountable 
why by the adoption of a fanciful theory of Niyoga, &c. which is now 

20 positively illegal, he should at this time be so far degraded as.to be 
declared ineligible for adoption, and it casts & considerable suspicion 
over the text of Saunaka or Vriddha Gautama in question. 


Having thus attempted “o show that even if the above text be 
genuine, its interpretation as implying a general prohibition of the adop- 
tion ofa dauhitra or bhágineya by one of the three higher classes is not 
correct, it becomes imperative that I should give my own translation 
of the said text. Itis as follows :— Südrás [should] adopt a daughter's 
son or’ sister's sou: A sister’s son is in some places [not. adopted 
as] & son among tte three [classes beginning} with a Bráhmana. 

30 Thus rendered, the first half would record a circumstance that a 
daughter's son or a sister’s son is the first eligible adoptee for a Sidra 
just as a brother’s son is for the twice-born; aud the latter half would 
simply notea local custom prohibiting a sister’s son. This is the correct 
translation of the said verse, and thus rendered the text does not lay 
down any prohibition in regard to the adoption of a daughter’s son at 
all; and in reference to a sister’s son it states that the sister’s son is 
prohibited in some parts of the country, thereby clearly intimating that 
excepting those parts, there is no prohibition for the adoption ofa 


t See above Part I. p. 38 1, 25 and translation Part II. p. 49 ll. 33—35. 
40  * See Yájfiavalkya.ch. ii vv. 128—-132 ; Strange's Hindu Law vol. II. p. 197. 
* See Mabábhárata Adi Parvan, Adhydya 215, vv. 23—25 (Parvan I. 1. 230, p. 2). 
See Manu ch. ix. vv. 128, 129 for similar instances. है 
* See above p. 79 ll. 35—48. See Manu ch. ix. vv. 133, 139. 
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sister’s son in the entire country. The question whether a custom of so 
exclusive a Character does exist in any part of the country, is one to be 
proved in each case by those who assert it. The correctness of my 
translation is supported by the following considerations :—I., that it is 
consonant to the interpretation of the preceding line of-this same verse 
by Sankarabhatta and Nílakantha and also to the customs affirmed by 
them to exist; IL, that it is more natural than the one proposed by 
Nanda Pandita; III., that it reconciles past history and present prac- 
tice to the text in question 


Having disposed of Saunaka’s text J now come to the second text. 
namely, that of Sákala.! ‘That text cannot be taken as universal autho- 
rity, first, because it has been only used by Nanda Pandita and 
Krishna Bhatta. The former no doubt uses it in support of his doctrine 
which has never been adopted by the people on this side of India ; while 
the latter quotes it asa piece of information, and as one opposed to the 
doctrine propounded and the custom found by the Bhattas. Again, 
the Kárikás attributed to Sákala contain vratas, $ántis, and allusions 
to modern forms of Vishnu worship, and these seem to stamp it as a 
very modern production not to be compared with Manu, Yama; and 


other Smritis. This seems also probable from the fact that the verse 20 


in question has not been noticed either by Vijfidneévara or by the 
Bhattas. Again, as all Kárikás generally are, this Káriká of Sakala 


must bea production not emanatiug from Sákala himself, but as one: 


based on some work of Sékala now lost. Viewed in this light, the 
author of the Kárikás as now found cannot claim any weight such as 


to undo a long and well established usage or custom, and supported. 


by such cogent reasoning as that of Sankara Bhatta, Nílakantha and 
others. Even an examination of his chapter on adoption shows that 
the'compiler has executed the work of compilation rather perfunc- 
torily, for he seems to lay down his law only for the twice-born classes, 
and he does not contemplate adoption by Siidras at all. Moreover, this 
writer stands alone in excluding a mother's sisters son from adoption, 
&nd he further does not show how he distinguishes a mother's sister's 
son from a father's sister's son, or a mother's brother's son. 

The last matter to which I shall now allude in relation to this part of 
the snbject is that of the adoption of a brother by a brother. The law 
and usage in this matter is that it is improper for a younger to adopt 
an elder brother. But it is quite proper and agreeable to law and usage 
of the country for one elder brother to adopt his younger brother as 


30. 


dattaka son, the giver being the father and mother or either of them, 40 


1 See Dr. Bühler's remarks onthe Saunaka Káriká in the Journal, Bengal Asiatic 
Society, vol. XXXV. p. 155, which with some alterations will apply to the Kárikás of 
Sékala as well. 
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or as Svayandatta when both the parents are dead. Some of the autho- 
rities on this head have been mentioned before ;! and the rest are collect- 
ed in the note below.? Yajiiesvara Sástrí distinctly says that the elder 
brother.cannot be adopted because he could not be looked upon as a son, 
whereas the younger is so looked upon, and he is therefore a very proper 
object for adoption; and, accordiug to Yajfieévara, he may become 
also a Svayandatta or Kritrima son. 


Going next to the question of status, the first case for discussion is 
that of the eldest son. Can he be given? According to VijfiáneSvara5 
10 and his followers, an eldest son should not be given agreeably to 
Manuch. 9 v. 106 ; and according to Anantadeva, Kásinatha Upádhyáya, 
and Balambhatta, he should not be given because of the text which 
runs as follows *:—* sis qå «um. Translation :—The eldest son should 
not be given [in adoption]. 
This moral advice, however, has never been regarded by our courts? 
as anything more than directory ; and the community view it only as 
a moral maxim which they set aside at their pleasure. That ,Vijfiánes- 
vara has evidently so understood this passage is shewn by tbe Vyava- 
hára Mayükha.5 Nilakantha, however, goes beyond Vijfiánesvars, and 
20 further holds that thetext of Manu cited by the latter constitutes no 
prohibition atall.” In regard to the text cited by Anantadeva, K 4singtha 
and Balambhatta, the facts that Vijiidnesvara apparently knew no 
such text, and that Nilakantha in his Vyavahára Mayükha expressly 
declares his ignorance of it, and that it is cited by no other author, 
throw very great doubts upon its genuineness. The fact again that 
Anantadeva, Kásínátha, and Bélambhatta are unable to refer it to any 
particular author, lends strength to the above doubts 
The next subject I have to notice is the giving in adoption of an 
only son. A precept about not giving nor receiving in adoption an 
. 80 only son is found in some of our Smritis. But this, like that about the 
eldest son, has been always regarded as purely directory, or recom- 
mendatory. The usage of adopting such a son has been both ancient 


1 See above pp- 474—477. 

2 Yajüesvara Sastri’s Putra Kalpalata, pp. 38, 39 ; Steele’s Summary of the Laws 
and Customs of Hindu Castes, &e. 1st ed. pp. 51, 52. X 

3 Mit. ch. 1.1. 55 p. 111. 12 and 13, and translation, Stokes’ H. L. B. p. 41611. 9—13. 

* Noauthor's name is given. 

* LL. R. II. Calc.. p. 365, Veeraper amull Pillai v. Narrain Pillai ; 1 Strange 91, 
Pericall Noicker and another v. Potterammull and others, Madras S. A. Rep. for 1851, 

40 p- 254 ; Sitaram v. Dhonookdahre Sahye, (Hays! Reports for 1862, p. 260 ; Borradaile's 

Reports vol. 11. p. 85 

* See above Part I. p. 39 11. 21—23 and translation, Part TY. p. 51 ll. 22—26. 

* See above Part I. p. 3211. 23—25 and translation, Part II. p. 51 N. 27—35 

* See above p. 51 1. 29. i 
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and general, and has been followed by the preceding Governments as 
well as by our own. It has been also generally upheld by our courts 

I should accordingly have not thought it necessary to say anything 
more about it, if it had not been for two recent judgments calling 
in question the said nsage and a long gnd uniform current of 
judicial decisions. To this end shall now first examine the texts 
bearing on this subject, and show how they have been accepted 
by the pesple. .There are two texts bearing on this subject, one of 
Vasishtha and the other of Saunaka. They are cited by the Vyava- 
hára Mayákha, Part I., on page 40, 1. 16, 17, and page 42, 1. 6,2 10 
by the Dattaka Mímámsá, the Dattaka Chandriká,* the Samskára- 
` kaustubha, the Dharmasindhu, and the  Mitákshará. Of these 
the last two note only the text of Vasishtha. I maintain that 
the said texts must be regarded purely as laying down & recom- 
mendation based on obvious worldly reasons and nothing more. I 
begin with that of Saunaka. It runs as follows:—'xq4wt कतेव्यं पुत्रदानं 
कदाचन | बहुपृत्रेण क्रतेव्यं पुत्रदानं प्रयत्नत Translation :—One baving an only son should 


2 BoMBAY :— 
Huebut Rav Mankar v. Govindrao Balvantrao Mankar, 1821, Barnard Judge, 2 
Borradaile 75; S. E. 1 Morley, p. 24; Vishram Baburao v. Narainrao Kash, 1857, hy 20 

Morris, Bom. S. D. Rep. 26; Raje Vyankatrao Anandrao Nimbalkar v. Jayavantrao 
Bin Malharrao Ranadive, 1867, Warden and Gibbs, J. J., 4 Bombay H. C. R. (A. 0. 
J.)191; Vithoba Khandappa Gulve v. M halsabai, 1862, Sausse, C. J., Hebbert and 

Forbes, J.J., 7 Bom. H. C App. XXVI 


MADRAS :— 

Chinna Gaundan and another v. Kumara Gaundan, 1862, Scotland, C.J., and Frere 
1 Madras H. C. R. 54; Veerapermall Pillay v. Narrain Pillay, 1 Strange 91; S. C. 1 
Morley’s Digest page 16 para. 37 Case of the Raja of Tanjore cited in 1 Strange 126, 
S. C. 1 Morley p. 17 para. 39 ; Arnachellum Pillay v. Jyasamy Pillay, 1 Madras S. D., 
(1817) p. 154, Scott, Greenway, and Ogilvie; S. C., Morley p.17, para. 41. C. No. 11 of 30 
1849, 29th November 1851, Madras S. D. R. for 1851, p. 284, S. C. S. V. Rhetty’s 
Rulings p. 56; Singamma v. Vinjamuri Venkata Charlu, 1868, Bittleston and Ellis, 
J. J., Madras H. C. R. 164. 

ALLAHABAD :— 

Hanuman Tiwari v. Chirai and another, 24th February 1879, Stuart, C. J., Pear- 
son, Spankie and Oldfield [Turner, J. dis.] Indian Law Rep., 2 Allahabad Series 164. 


5 
> 


CALCUTTA :— . 

Sreemutty Joymony Dossee v. Sreemutty Sibosoondry Dossee, 1837, Ryan, C. J., 
Grant and Malkin, J. J., 1 Fulton's Reports 75. 

4 For translation, see above p. 53, ll. 11, 13, and p. 57, 1. 9—10 AOD 

3 See p. 18, 1. 24, to p. 19, 1.7, and translation, Stokes’ H. L. B. p. 571, 1. 31 . 
to p. 572, 1. 19 (Sec IV., paras. 1—4) 

* See p. 51, 1. 6 to 10, and translation, Stokes’ H. L. B. 1l. 12 to. 25 (Sec. I., 
paras. 29 to 31) 

* See 1. 44, p. 1, 1. 2 and 35 and 1. 47, p. 1, 1. 10 and 11. 

* See pari. iii., lst half, 1. 18, p. 2, 1. 10—11. 

7 See ch. ii., 1. 55, p. 1, 1. 12. 
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never give him in adoption; one baving several sons should give a son [in adoption] 


with every effort." — 

Those who object to the above rendering of art waat occurring in the 
first half into ‘should give, must make out why that expression is to 
be rendered ir *o ‘must give’ in this place.. For they can only do so if 
they are prepar-~.to hold that a man can compel his neighbour having 
many sons to give one of them in adoption to him by a suit at law; or 
that the word xst (may be done) is one that can bear being put into 
that positive shape in this instance alone. The word 432i which occurs 
inthe above verse is capable, indeed, of being translated severally into 
* should be done,’ or * must be done,’ or ‘is properto do. But if it be once 
translated in one way when occurring in the first half of the verse, it 
must be translated in the same way when occurring in the latter half. 
This done, the gift of ason would, if the prohibition of an only son is to 
be regarded as peremptory, have, under particular circumstances, to be 
viewed as a peremptory command, a disobedience of which ought at the 
least to be visited with a penance. But no penance of the kind is seen 
in any of our Smritis or digests. | 

There is a much stronger ground for holding that Saunaka himself 


20 regarded this precept as purely directory. In his kárikds, Saunaka has 


30 


laid down a nnmber of precepts positive as well as negative in refer- 
ence to adoption. The following are such precepts by Saunaka in this 
matter ? 

(1) The adopting person should ask for a son; 

(2) By the Bráhmanas, the adoption (literally reception) of a son 

should be made from amongst Sapindas ; 

(3) In abseuce of him, from Asapindas; but from elsewhere it 

Should not be made ; 

(4) Inall classes it should be from amongst the [respective] 

castes, and not from elsewhere; 

(5) One with one son should not make a gift of a son ; 

(6) One with many sons should make the gift of a son with every 

effort. 

All the above precepts are equally commendatory, ` and there is no 
reason for holding one more obligatory than the rest. But there is 
still another argument positively showing that Saunaka himself viewed 
this matter in the light I am doing now. For, in reference to one alone 
out of the above precepts, viz., No. 4, he says that its disregard would 


3 Mr. Borradaile translates the word प्रयत्नतः into * on account of difficulty,’ instead 


40 of * with every effort,’ as I have given above. (See Stokes’ H. I. B., p. 61, 1. 30— 


83.) Mr. Borradaile’s translation is evidently copied from" that of Mr. Sutherland 
(see Stokes’ H. L. B., p. 571, !l. 32 to 36). I bave rejected this strained inter- 
pretation of the word, though it is supported hy Nanda Pandita, because the word has 
not been so understood by any other writer. 

3 Part I. p. 40 
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work a partial disability in the temporal status of the adopted 
in other words, if one of a different caste be adopted, he will be 
entitled only to maintenance, but his adoption stand The non- 
atta¢nment of any penalty in case of the disobedience of the rest 
of the precepts leads one, on the principle of cupressio unius est 
exclusio alterius, fairly to the inference that they were laid down as 
recommendations, or, if I may call them, duties of imperfect obligation, 
a disregard of which could not be taken account of by any temporal 
power. In every one of our ancient Smritis, there is a complete fusion 
of commands of perfect and commands of imperfect obligation, and this 
fact once realized, it cannot be a hard matter to draw the line of 
demarcation. An attempt to give effect to all texts alike as though’ 
they were of an equally obligatory nature, would be to ignore a rule 
well known to all students of the Hindu Dharmaséstra. 


10 


I now pass on to the second text, namely, that of Vasishtha. It 
runs as follows? :--शुक्र शो/गेतसम्भवः पुरुषी मावापितॉनिमित्तकस्तस्य प्रदनतिक्रययरिव्यागेषु 


मातापितर! प्रभवतः न लेक Td दद्यात्‌ प्रतिगुह्णोयान्‌ वा स dE संतानाय पूर्वाम्‌. Translation :— 

* Man ‘produced from virile seed aud uterine blood proceeds from his father and hia 
mother as an effect [from its cause]. ‘Therefore his father and mother have power 

to give, to sell, or to abandon their son. But no one should give or receive an only 20 
son, for he saves the man [from put or hell}.”’ 


This text on the most approved principles of criticism must also be 
treated as a recommendatory one, inasmuch as it contains a precept 
that is intended for a certain specified purpose. It is a rule of the 
Parva Mí mámsá that all texts supported by the assigning of a reason 
are to be deemed not as vidhi but simply as artha-vdda (recommen- 
datory). When a text is treated as an artha-vdda, it follows that it has 
no obligatory force whatever. Sabara Svámin constructs an adhikarana 
(a topic) on this head, which he calls hetumannigadádhikarana (a topic in 
regard to texts which contain a clause containing the reason of the pre- 30 
cept) out of five 86068 of Jaimini, ch. I., quarter II., 26—30, and which he 
begins.as follows? :--अथ ये हेतुमज्निगदा:--शूर्येण जुहोति, तेन हि अन्नं कियते'---इत्येव- 
मादयः तेषु सन्देहः किं ages कार्य उत हेतु : Translation :—Now in regard to such 
nigada (texts) having [a clause nssigning a] reason, as * one should sacrifice by means of 
Surpa (a winnowing basket); for by means of that food is prepared,’ a doubt arises as to 
whether they are simply commen:latory or contain a reason [making them obligatory.]. 
His final reply to this query is तस्माद्धेतुमन्नेगदस्यापि स्तुतिरेव arg. Transla- 
tion :— Therefore the import of texts having a clause that contains & 


२ See Dat. Ch. p. 49 Il. 1—3 and Dat. Mim. p. 18 ll. 17—20 

? The above is the reading of the Samskárakaustubha, the Dat. Ch. ‘and the Dat. 40 
Mim. and the Calcutta Edition of Smritis. The Mayükha reads स हि त्रायते पुरुष insted 
of स हि संतानाय पूर्वेषां see above Part I., p. 42, 1. 6. This difference of reading is imma- 
terial for the purposes of the following discussion 

* See the Mimámsá Dargane, Bibliotheca Indica, pp. 53 to 55. 
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reason is commendation only. This principle is made still clearer 
by Sabarasvámin in his comments on Jaimini’s sútra 4, of chap. I 
quarter ITI. (see Mimámsá Daráana, Bib. Indic. p. 68). Knbera has 
made nse of this principle for showing that in one case at least thc 
text of Vasishtha in question is not peremptory. He says where the 
adopter is an uncle, an only son may be adopted though as a 
Dvyámushyáyana, and holds that this may be allowed in spite of 
the said text which is apparently universal, because the extinction of 
lineage which is assigned in the text as the reason of the prohibition 

10 does not apply in the case of a Dvyámushyáyana adoptee. Kubera by 
this reasoning distinctly subscribes to the principle that the statement 
of a reason in a text controls its apparent scope and character. 
Nanda Pandita too does the same.! 

The principle being thus clear, all its consequences must follow ; 
and on the analogy of Kubera and Nanda Pandita who allow a 
Dvyámushyáyana adoption of an only son by an uncle because the 
fear of the extinction of lineage does not in that case arise, we may 
say that an only son may be given in adoption by a father or 
mother who propose to attend to their own salvation, and that of their 

20 forefathers by either begetting another son, or adopting a son, or by 
following one of the numerons ways beforementioned* of satisfying the 
debt to the manes. I am not putting forward any imaginary contin- 
gencies ; for within my knowledge there are numerons examples of 
people having given away their only sons in adoption, and having sub- 
sequently either got legitimate sons oradopted sons on despair of beget- 
ting issue. These examples are drawn from all classes and from all 
strata of society in this Presidency.? 


I will now shew that there are instances in the Vedas and Puránas of a 
violation of this alleged prohibition, and that, among the digest writers, 
30 Vijiidnesvara, Srínátha Bhatta and Jagannath haveexpressly statéd their 
views, declaring this text to be merely commendatory. 
The first historical instance of the adoption of an only son is that of 
Rishi Atri giving away all his sons to Aurva.* He thns made himself 


* Dat. Mim. p. 11 Il 9--12; and translation, Stokes’ H. L. B. p. 5541.21 to 
p. ७०० 1.2 
? See above pages 456, 457 
* The following may be noted as historically well-known cases of the adoption of 
an only son:—Shahaji, son of Malraja Pratap Simba (Sattara); H. H. Sivaji 
Maharaja (Kolhapur), the reigning prince is an only son; so was his adopting father 
40 H. H. Rajaram Mahéraja, who died at Florence, and who was moreover a sister’s son ; 
and his father afterwards adopted a son with the sanction of the British Government. 
Several cases amongst the well-known Purandares of Sáswad, Babiropant Pingley, the 
last Peshwa of the Satara Rajas, the late Chief of Bhore, and scores of other examples 
are available. 
* See above page 455. 
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sonless and broke through the above precept. Again, as described in 
the Káliká Purina, the adoption of the son of Bhairava by Vetála is 
another example. This is explained away by some writers as being an 
instance of the Dvyámushyáyana form of adoption, and as not affecting 
Vasishtha's general precept.' But this explanation is unsatisfactory 
For, even granting that Suvesa, the son of Bhairava, was a Duyd- 

ushyáyana, the text of Vasishtha under consideration makes no such 
distinction, and lays down its precept in general terms, that an only son 
should neither be given nor received. If therefore giving and receiving 
is as necessary in the Dvydmashydyana adoption as it isin the Kevala 10 
(simple or absolute) adoption, (and this necessity of the gift and accept- 
ance is conveyed by the word dattaka itself), then it appears to me to 
be a simple trifling with language to say that a gift and ‘acceptance of 
an only son, be it of any kind, has, as a matter of history, taken place, 
and yet the text has remained unviolated. The next instance I cite 
is that from the Devi Bhágavata? of the sale of his only son Rohita 
or Rohitásya by Harischandra, a king of the solar dynasty. This 
instance, although that of the sale of an only son, is quite in point, 
because sale according. to Hindu law involves gift and acceptance 
as much as any charitable gift,’ and because the prohibition of the 20 
gift of an only son is introduced as an exception to the early part 
of the text, which in general terms asserts the parent’s power over the 
sons in respect of gift in adoption, sale, or abandonment. If sale involves 
a gift, and if that gift is prohibited in respect of an only son, it seems 
inevitable that the sale of an only son should, under the said text, be 
considered as much prohibited as his gift in adoption.* |e 

I shall now give the views of Sanskrita digest-writers on this sub- 
ject. The Dattaka Nirnaya of Srínátha Bhatta quoting Vasishtha’s text 
in question says in reference to its prohibition of the gift of an only 
son as follows :--अत्र एकपुत्रदाननिषेधो दुरदृष्टज्ञापनार्थ न तु दानासिदञर्थेम्‌ :—Transla- 80 
tion:—Here the prohibition of the gift of an only son [is made] to 
Show the sin [which its violation involves] and not the invalidity of the 
gift [itself] 


Jagannátha says in reference to this text that though the acceptance 
of an only son is prohibited, “ this does not invalidate the adoption of 
such a son actually given." 5 Last of all, Vijfidnesvara says the same 
thing. I will here extract the major portion of his comments on the 


1 See Dat. Mim. page 12, and Dat. Ch. pp. 50, 51. 
3 See Skandba VII., chs. 20—22. 
3 Mitákshará ch. ii. leaf 48, p. 1, 1. 8; 1 Strange’s H. L. 19 40 
* See the observations of the Prakáós noted in Jagannatha’s Digest, vol. II 
p. 387 
5 See Colebrooke's Translation, vol. II. pp. 387, 388 
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` latter line of chap. II. v. 180 where Y4jfiavalkya defines an adopted 
son. They run as follows :— 

“ara मत्रेनुज्ञया ग्रोषिते प्रेते वा भतोरि तत्पित्रावोभाभ्यां सवणोय Ug दीयते स तस्य दत्तकः TA: 
यथाह मनुः माता पिता वा दद्यातां यमद्भिः पुत्रमापदि सदृश प्रीतिसंयुक्त स ज्ञेयों दत्रिमः सुत इति आप- 
द्ग्रहणादनापदि न देयो.दानुरयं ग्रतिषेधः। तथा एकः पुत्रो न देयः न लेवैकं पुर्व दद्यात््रतिगुह्णयाह्वेति 
qafasi nom | तथानेकतृत्रसद्वावेपि ड्येष्ठो न देयः SATA जातमन्रेण पुत्री भवति मानव इति तस्यव 
पुत्रकायेकरणे मुख्यत्वात्‌. ” 

Translation :—He who is given hy his mother with her hushand’s consent, while her 
husband is absent or [withont bis assent] after her hushand’s decease, or who is given 

10 by his father, or by both, being of the same class with the person to whom he is given, 
becomes his datiaka (adopted) son. Thus Manu (chap. IX. v. 163) says: “He whnm 
his father or mother affectionately gives to another as his son, being alike (hy class) and 
in a time of distress, confirming the gift wtih water is called an adopted son.” 

By specifying distress. [it is intimated that the son] should not he given unless there 
he distress. This prohibition regards the man [aud not the act of adoption.]' So an 
only son should not be given.* For Vasishtha ordains ‘ Let no man give or accept an 
only son.’ Nor, though a numerous progeny exist, should an eldest son he given ; 
for he chiefly fulfils the office of a son, as is shown hy the following text. ‘By the. 
eldest son, as soon as horn, a man becomes the father of male issue.” 

20 Here in reference to the injunction of Manu chap. IX. v. 168 that a 
son should not be given in adoption except in distress, Vijnáne$Svara 
says दातुरयं WATT: which has been translated by Colebrooke aa follows :— 
“This prohibition regards the giver [not the taker].” This rendering, 
though sufficient to show that a violation of the precept contained in 
the passage will not invalidate the adoption made, is inaccurate, and. 
has led to much misconception on the subject. Some of Mr. Cole- 
brooke’s readers, seeing that the violation of one precept, viz., that 
about the non-gift of a son except in distress, was considered allowable, 
because, as they thonght, the precept respected the giver alone, have’ 

30 been led to infer that in the case of another precept, which respects 
both the giver and the taker, no such violation could be allowed. But 
nothing could have been further from Vijtiánesvara's mind when writing. 
the above line; for as one deeply versed in Hindu Dharmaiástra, he 
knew full well that the questions of the invalidity of an act, and the moral 
sin attaching to the doer on accouut of that act, were independent of 
each other. He also knew that the prohibition of the gift of a thing 
implied the prohibition of its acceptance, even if such prohibition were 
not expressly laid down. This has been declared by Nanda Pandita 


५ Colebrooke renders दातुरयं प्रातिषेध : by ‘this prohibition regards the giver [not the 
40 taker.] This is the apparent sense of the passage. I have given the correct ren- 
dering above, and my grounds for it will be given further on. 
3 Colebrooke usesthe words ‘ must not he given’ here for the Sanskrit words न देय :, 
which he himself in the next following sentence translates hy *should not be given. 
: This diferenee in the rendering of one and the same expression is unwarrantable, and 
has misled some of Mr. Colehrooke's readers into wrong conclusions. 
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himself in reference to the aforementioned! text of Saunaka prohibiting 
the gift in adoption of an only son. He says :—अत्र स्वस्वनिवृत्तिपूवैकपरस्तत्द्रपाद - 
नस्य दानपदार्थत्वात्‌ परस्वत्वापादनस्य च परप्रतिग्रहं (विना नुपपत्तेस्तमप्याक्षियाचे | तेन प्रातिग्रहनि- 
षेधो 3प्यनेनिव सिध्याते.2 Translation:—“ Since the word dána (gift) 
means the establishing another’s property after the previous extinction 
_ of one’s own: and since another’s property cannot be established 
without his acceptance, that [acceptance] too is condemned. Thus, a 
prohibition likewise against acceptance is'established by that very 
[text]"* It would accordingly not be doing any credit to Vijfiénes- 
vara’s acumen to say that the antithesis he contemplated in the said 10 
line, was between the giver and the taker. The real antithesis contem- 
plated by him has been brought out by the Maydkha in its extract of 
this line of Vijfidnesvara. The Mayükha says :--भयं AA zatr पुरुषार्थो 
quer] इति विज्ञनेश्वरः* Translation :—* Vijfiánesvara says this prohibition 
is for the man alone, i. e is purushártha (affecting the doer), and not 
kratvartha (affecting the rite).' This interpretation gives the words 
of Vijiiénesvara their real significance, and shews that the word aq: (of 
the giver) as used by him here is of genoric import, and stands for the 
doer of an act or acts in reference to which this remark may be made 
It is necessary to treat the word दानुः (of the giver) as afaa (illustra- 20 
tive) as our writers would say ; for VijfiáneSvara intends that his remark 
दातरयं प्रातिषेधः (this prohibition regards the man) should be understood 
to apply to the two prohibitions that follow, viz., that in reference to an 
only son and that in reference to the eldest son. It is on this hypothesis 
alone that we can explain Nílakantha's remark that V ijüáne$vara consi- 
ders the prohibition about the eldest; son as regarding the man alone, 
and not the act. And itappears that the use of the word तथा (likewise) 
by Vijfignesvara before his passages containing the said two prohibitions 
would demand that Vijfidnesvara should be understood as applying his 
remark made in reference to the first precept to the two precepts that 30 
follow. Now the intermediate precept, viz., that about the only son 
. expressly referring to the giver and the taker, it will be hard to apply 
to it a remark which literally refers to the giver alone, unless the word 
‘giver’ in the remark was interpreted as above explained. 


1 See above pp. 497, 498, where it is quoted. 

? See Dat. Mim. p. 19 Il. 2—4. 

* Mr. Sutherland translates तमप्याक्षिपाति by ** (Saunaka) implies this also in his 
text in question.” (See Stokes’ H. L. B. p. 572 H. 5—9.) This is incorrect : tam (that) 
in Sanskrit refers to pratigraha (acceptance) and ákshipnti means ‘condemns. Mr. 
Sntherland's translation does not bring out the sense of both these words, and gives 40 


something as their translation, which makes the passage look either unmeaning or 
tautological. 


* See above Part I. p. 39 1. 9, 10. 
5 See above Part I. p. 39 11. 22, 23 aud translation Part II. 
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The result of the above interpretation of Vijfiéneévara’s passage on 
adoption is that he considers all the prohibitions he notes in reference 
to that snbject as purushdértha (referring to the doer.) What the dis- 
tinction between purushdrtha and kratvartha commandments is, Vijié-- 
nesvara himself has told us in his disquisition on the nature of property 
(see Mit. chap. 71.1. 46 p. 2 1. 5—11 and its translation by Colebrooke 
chap. I. Sec. I. para. 10 Stokes’ H. L. B. pp. 368, 369). Vijfiénesvara was 
there concerned with the text of Gautama, which lays down the different 
ways of acquiring property proper to different -classes.1 In reference 

10 to this text, he discusses the question whether the enumeration of 
the ways of acquiring property is intended to exclude property in 
things acquired by ways other than those enumerated. He concludes 
by saying that the rule contained in the text being purushértha 
a breach thereof involves the man in sin, but cannot prevent property 
arising in things acquired by sinful ways recognized by the people 
though not laid down by the text. Similarly in the present instance, 
the directions of Smriti-writers as to how the adoption should be 
made are simply purushártha, and their breach will not affect the vali-. 
dity of an adoption once made. And Vijfiénesvara confirms this con- 

20 clusion ‘by his interpretation of those three texts that he has cited on 
the subject. 

The following passage from the Nirnayasindhu? will show that though 
an act be reprobated by the Sástras, yet its performance when com- 
plete cannot fail to produce its natural consequences. It runs as 
follows :— 


“दक्षिणार्थं तु यो विप्रः शूद्रस्य जुहुयाद्धविः ब्राह्मणस्तु भवेच्छूद्र: BET ब्राह्मणो भवेत्‌ || अत्र माध- 
वाचायैः यो विग्रः शूद्रदक्षिणामादाय तदीयं हविः क्यान्तिपृष्टयादिसेद्धये 'वेदिकेमेन्वैजुंहाते तस्य (3- 
स्यैव दोषः झूद्रस्तु होमफलं लभत एवेति व्याचक्षते.” 

Translation :—A Bráhmana who for a money gift performs a sacrifice 

80 on behalf ofa Sádra shall become a Südra, while the Sádra will become a 
Bréhmana. Mádhaváchárya commenting on this says: ‘that Bréhmana 
who receiving presents from a Sidra sacrifices his offerings by means 
of Vedic mantras for the accomplishment of Sénti (the appeasement of 
evil influences) and Pushti (prosperity) becomes himself sinful. The 
Sidra on the other hand does obtain the fruit of that sacrifice.’ The 
text of Parásara contained in this passage is cited by Nílakantha in his 
Vyavahára Mayákha (see Part I, page-42 1]. 2—3 and translation, Part 
IL. p. 56, 1. 10 to p. 57, 1. 3) 

It is sometimes said that the prohibition about an only son deserves 

40 tobe distinguished from other prohibitions, becanse the breach of the 


1 See above Part I. p. 30 il. 27, 28 
* See Nirnayasindhu Parichcbheda iii, lst half 1. 9, p. 2, N. 9 to 11 
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former is declared by Vasishtha to affect injuriously the interests of the 
ancestors while the other prohibitions refer only to parties to the 
act of adoption. This distinction is without a difference, for if a man 
can jeopardize the interests of his ancestors by prohibiting his. wife 
from adoption, wy can he not do the same while alive by giving 
away his only son? l i 
Having briefly discussed the Sanskrita texts and digests on this 
point, I now pass to English writers. I naturally begin with Sir T. 
Strange. He thus* refers to the case of the adoption of an only son :— 


** Such are, in this respect, the restrictions inculeated, but not always enforced; 10 
since, as in other instances, so with regard to both these prohibitions respecting an 
eldest and an only son, where they most strictly apply, they are directory only; 
and an adoption of either, however, blameable in the giver, would nevertheless, to 
every legal purpose, he good ; according to the maxim of the civil law, prevailing per- 
haps in no code more than in that of the Hindoos, factum valet, quod fiers non debuit." 


This is consonant to the daily practice and the usages of the people. 

In vol. II. there is a note by Mr. Colebrooke at p. 109 to say that the 
absolute gift of such a son is forbidden. Beyond the two texts above 
quoted thereisno authority for this statement, and Mr. Colebrooke’ 
translation in two different ways of Vijfianesvara’s word नदेय: (not fit to 20 
be given) occurring twice in one and the same passage is wrong,* and 
probably has misled Mr. Colebrooke himself. The Sanskrit is not capa- 
ble of two renderings, and yet he says in regard to the eldest son that 
he should not be given, and in’ regard -to the onl, son that he must 
not be given. A fruitful parent of disputes! Mr. Ellis's note* discusses 
the same case, and comes to the following conclusion :— 

“The point is scarcely worth further discussion, the undoubted law in this, as in all 
other cases of adoption, marriage, &c. being that if the act be duly completed, it cau- 
not he reversed.” 

Colebrooke’ thus translates Jagannatha's comments respecting the 30 
validity of an adoption so made :— _ 

* Tjet no man accept an only son, because he should not do that 
whereby the family of the natural father becomes extinct; but this does 
not invalidate the adoption of such a son actually given to him.” 

Mr. W. H. Macnaughten speaking of the precept against the adoption 
of the eldest or the only son observes? :— ° 


«. But this is an injunction rather against the giving than the receiving an only or 
elder son in adoption, and the transfer having been once made, it cannot be annulled. 


See 7 Bomhay प. C. R. App. p. 1. 40 
Strange H. L. p. 87. 
See Stokes’ H. L. B. p. 416, lines 6 and 9. 


- Strange प. L. pp. 107 —108. * ET 
Colebrooke’s Digest of Hindu Law, vol. IL, pp. 387, 888 : 3rd edition. 


Principles of Hindu Law by W. H. Macnaughten, vol. I. p. 67, note. 
EI 


(oP 9 w wv 


506 [APPENDIX IV. 


This seems but reasonable, considering that the adoption having onee been made, the 
boy ipso facto loses all claim to the property of bis natural family. See Bombay 
Reports, case of Huebut Rao». Govind Rao, vol. II. page 75; also Elem. Hin. Law 
App. pp. 82, 83.” 

In vol. IL. of the same work! are two Bengal cases, which have been 
sometimes used against such adoptions. The only authority on which 
they rest is the text of Vasishtha (नैकं पुत्रं दद्यात्‌ &c.) which has not been 
‘correctly rendered, and of which the most has been made by Nanda 
Pandita and Kubera. The note beginning at p. 178 is incorrect: “ By 

10 him who has one son only, the gift of that son is not legal. This 
translation 01 नैकपुत्रेण कतेव्यं Tart कदाचन is wrong. It should be—* By 
one having an only son, the gift ofa son should not be made.” Again; 
the words “ on account of difficulty” in the last line of the same page 
are not correct. The phrase is प्रयत्नतः which means “‘ by [every] effort." 
The rest of Saunaka’s text likewise is not well rendered. Again, the 
author of Vaijayantí and Dattaka Mímámsá is one and the same, namely, 
Nanda Pandita ; and inno place has Nanda Pandita or any of the above 
authors maintained that such an adoption, if made, would be void. 
Mr. Steele says that “an only son may be adopted with the concur- 

20 rence of both parties."? 


Mr. Mayne has well summed up the cases on this subject. And 
when he is supplied with correct translations of the several texts, and 
an ampler account of our usages, he will have proper materials with 
which to work. I think the subject of Dvyámushyáyama adoption, 
which is commented on by our digest-writers, has' been a great 
stumbling-block in this discussion. That the digests do contain reference 
to the Dvyámushyáyana adoption there is no doubt. But the only 
Puránic instance of Bhairava and Vetála having a son in common ‘is 
always dwelt on, and there is no other example of the kind ever men- 

30 tioned, nor is one available as I am now able to say after au enquiry 
extending over a series of years. The result is that the conclusion 
arrived at by the Madras Sadr Court appears to me to be correct— 
namely, that the Dvyámushyáyana form of adoption is not recognised 
in this age.* At any rate, whatever may be the theory, it is so in 
practice. Mr. Mayne is, I think, naturally led to some of his conclu- 
sions by this obsolete form of adoption. Further, he is not correct 
in saying that in the matter of the adoption of an only son, in 


2 Pages 178, 179. 
? Summary of the Law and Customs of Hindu Castes, 1827: p. 184. And he also 
4,0 says (p. 53) that whenever such an adoption is made, it cannot be annulled after it has 
been duly performed. 
3 Hindn Law and Usage, sections 126—184. 
^ Annamala Auchy v. Mungalum and others, 23rd March 1859, Madras S. D. A. 
Rep. p. 81, Hooper. Strange, Phillips. 
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Western India, there is very little authority either way.! I have cited 
several published cases decided between 1821 to 1868; and adduced 
the authority of digest-writers to show that such an adoption is 
perfectly valid. The case alluded to? by him is no authority at all. Sir 
J. Arnould’s remark is, as Mr. Mayne® observes, a mere obiter dictum, 
and further it ignores a course of decisions of the Bombay Sadr Diw&ni 
Adalat and the High Court for 48 years, and the usages of the people. 
Sir Joseph Arnould was not acquainted with Sanskrit, and could not 
have referred to original authorities. But instead of at once going 


to Bengal—the law of which on this subject is in many respects quite 10 


opposed to the law of Bombay—he should have gone to Madras for 
information. Mr. Mayne then alludes to Sir F. Macnaughten, who has 
quoted Srinátha Bhatta,* a high authority directly in favor of this kind 
of adoption ; but he says nothing about this in his conclusions. Sir F 

Macnaughten did not know our digests, nor the fact that there were means 
of salvation other than the adoption of a son open to a Hindu ; nor does 
he appear to have had any notion of our Mímámsá doctrines or of country 
usages. He gives his rules for Bengal as he deduces them.  Heattacks 
the Pandits of Poona, Bombay, and in fact all over the country, as if 


whenever they came near courts of justice, they were at once tainted 20 


with corruption. Itis evident he did not know Sanskrit; whence he 
obtained his information I donot know, and to what tests it was sub- 
mitted, is, not very clear ; but I am constrained to say with regret that 


a work like this, redolent of violent prejudice and preconceptions, is’ 


not at all calculated to produce conviction ; and that, I apprehend, is the 
aim of all works of an argumentative character. To return to the argu- 
ment: the breach of a precept against adoption of an only son may 
produce sin—aye deep sin, but does it render such an adoption ‘a 
nullity if once effected? This is the point, and those who argue that it 


does 80, are, in my opinion, confounding what is nothing more than ७ 80 


moral obligation with another and a differont thing, viz., an absolute 
legal prohibition. 

Jimitavahana premising certain texts of Vyása and Nárada which 
prohibit an alienation of immoveable property by one coparcener without 
the consent of thé rest, says :--तैन दानविकऋयकतेव्यतानिषेधात्‌ तत्करणाद्विध्यति- 
क्रमो भवति न तु दानाद्यनिष्पत्तिः वचनशतेनापि वस्तुनो ५ न्यथाकरणादरक्ते :° Translation :— 
Thus the effecting of gift or sale being prohibited, if they should [still] 


1 Section 127, p. 118. 

3 Bhaskar Trimbak Achdryaiv. Mahadev Ramji and others, 6 Bombay H. C: R 
(०. C.) p. 4 

3 Section 132, p. 121. 

* Sir F. Macnaughten, p. 126. 

* Pages 148, 190, 191, 208, 224, &c. 

५ See his Dayabhaga, p. 60. 
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be effected there would be the transgression of a vidhi (command) ; but 
there could be no invalidity of gift and the like [already accomplished], 
for a thing cannot have its nature changed by even a hundred texts. 
“In respect of marriages completed in contravention of the rule 
about the Sapinda relationship, and the sameness of gotra or pravara, 
it is laid down that though the bride so wedded cannot be the wife of 
the bridegroom for any conjugal or religious purposes, yet the cere- 
monies of marriage being complete, she cannot be wedded by another, 
and must be maintained by the bridegroom whom she has married. 
10 (See Nirnayasindhu, pari. iii, 1st half,1. 30, p. 2, 1. 5—8, and Dharma- 
sindhu, pari. iii, 1st half, 1. 57, p. 1, ll. 4—9.) 

Again, those who hold that the doctrine of factum valet cannot 
be invoked to uphold acts done in contravention of texts will be 
surprized to find that a bride once married to an impotent individual 
is not free to marry another, and must look for maintenance to the 
family of that husband.! 


. Jt has been declared in the Puránas that while in the past ages an 
act mentally done was irrevocable, the present Kali age enjoys the 
privilege of irrevocability attaching only to such acts as have been 
20 formally gone through. Thus Sávitrís choice of Satyavat for her 
husband was irrevocable, though actual marriage had not taken place.? 
In the present age marriage when once performed would be irre- 
vocable, at all events in the higher classes 
In respect to the subject of adoption, the applicability of the prin- 
ciple * factum valet" has been expressly laid down by Sir T. Strange 
(vol. I. p. 87), by Mr. Colebrooke? (see Strange H. L. vol. II. p. 126), 
by Mr. Ellis? (Strange H. L. vol. II. p. 126), and by Mr. Steele (p. 53). 
The observance of it in practice has also been testified* to by the 
Poona Sástris in 1852 A. C. in the document which I have above 
80 published 
The next subject for consideration is what ceremonies are necessary 
for adoption. "There is much diversity of statement on this subject; 
but the better opinion seems to be that nothing beyond the giving and 


1 See Yájilavalkya ch. ii., v. 142. 

3 See Mabábhárata Vanaparva cks. 298—299. 

3 I append the notes of Colebrooke and Ellis for easy reference. 

Extracts of Colebrooke's and Ellis's Statements on factum valet (2 Strange 126). 

“The adoption being complete, it cannot be annulled. An adopted son may be 
disinherited for like reasons as the legitimate son. (Mitáksh. on Inh. chap. JI. 

40 sect. X,) but he cannot forfeit the relation of son."— Colebrooke. 

“ Certainly :—however defective the ceremony, and however small in consequence the 
spiritual benefit, the act of adoption cannot be set aside on any account whatever ; 
à fortiori, not on account of any informality."— Ellis. 

> See above p. 47711. 20, 21. 


CUSTOMARY LAW.] ^ > 509 


taking is necessary to constitute a valid adoption. I shall briefly state 
what has been said in favour of and against this proposition. 

Mr. Sntherland considers the performance of rites laid down by 
Saunaka, Baudháyaua and Vasishtha so imperative, that a neglect of 
them would work a partial disability to the extent of succession.! He 
cites the Dattaka Mímámsá (p. 29, translation sec. V. paras. 45, 56) and 
Dattaka Chandrika p. 52 (translation sec. II. para. 17) and p. 65 
(translation sec. VI. para. 8). 

Mr. Justice Strange considers the performance of ceremonies neces- 
sary for the three higher castes (see p. 27 para. 107). 10 

The Dharmasindhu considers the ritual essential; but he notes the 
practice to the contrary.? 

Against these are arrayed Sir Thomas Strange—(vol. I. pp. 98 —97), 
Mr. Steele (pp. 52, 58, 185, 186), the Dvaitanirnaya (see above Part I. 
p. 41 1. 21—23 translation, Part II. p. 55 1]. 39—42), Jagannáths's 
Viváda Bhangérnava (Colebrooke’s translation, vol. II. pp. 889, 890). 
The Samskárakaustubha does not raise this question specifically ; but in 
reference to the question of succession of an adopted son on the birth of 
a legitimate brother, it quotes from the Vidhánamálá those texts which 
Nanda Pandita and Kubera referring them to Manu construe as general- 20 
ly disqualifying from inheritance a son adopted without thc due 
performance of the ritual. The Samskárakaustubha shews that those 
textsrefer to the case of an adopted son who has gota legitimate brother 
subsequent to his adoption. The Laugákshibháskara goes into this 
question very elaborately, and comes to the conclusion that the Homa 
(sacrifice) or any other ceremonies beyond giving and taking are not 
essential for any of the four classes. A decision to the same effect 
has been passed by the High Court of Madras in Singamma v. Venkata- 
charlu (IV. M. H. C. R. p. 165). 

‘There are other minor points in regard to adoption; these I must 30 
pass over for the present. 

I shall now make a few brief remarks on decided cases. The first 
Calcutta case against the adoption of an only son which I shall notice 
is that of Raja Upendra Lal Roy v. Srimati Rant Prasannamayi.* 
The decision is passed on the meaning of Vasishtha’s text? above 
cited ; and on the analogy of a widow being unable to adopt without 
the assent of the husband. Iam sorry there is no explanation of the © 
terms “ religions and legal injunctions” which the judgment uses. The 


* See his Synopsis Head Third, particularly para. 4, 

३ Pari. iii. Ist half }.13p. 211. 6—8. ] 40 
3 See 1. 49 p. 21. 9 to 1. 50 p. 11. 6. 

* 1 Bengal Law Rep. (A. C.) 223.’ 

° Vasishtha :-नैकं पुत्रं दयात्‌ TRA स हि संतानाय पूर्वेषाम्‌ | 
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distinction between the act and the doer is not at all dwelt upon, nor is 
the Mímámsá doctrine in that matter explained, and the sin of the 
extinction of lineage seems to have swayed the decision. Not 
one of the large number of authorities, digests and cases (except one 
Madras case) available is noticed or discussed. It is said that a widow 
or woman cannot adopt without the husband's assent; similarly it is 
urged an only son cannot be given. In the first place, I cannot 
see the analogy; and, in the next place, I maintain that the ' 
woman can adopt, and her power to do this is admitted at least in this 

10 presidency. The next ground is “the want of dominion” over the son ; 
but this is opposed to authority.1 No digests are noticed, except 
Dattaka Mímámsá and the Dattaka Chandriká ; and the two cases from 
Mr. W. Macnaughten’s second volume which are mentioned give no 
reasons; and they rest moreover on the authority of Nanda Pandita 
alone. 

The next case I shall notice is that of Manick Chunder. Dutt v. 
Bhuggobutty Dossee.? To follow Mr. Justice Markby, what is to be 
-considered is—(1) the language of the text, (2) the comments thereon, 
and (8) decided cases. To call the text itself a prohibitory one is beg- 

90 ging the question. The case does not consider whether the text is an 
arthavada or Vidhi, and if the latter, whether it will affect the Kratu 
(act) or merely subject the Kartri (doer) to a penalty. The text about 
the eldest son is considered permissive, and about the only son manda- 
tory. Upon what principle of the Mímámsá the distinction is founded 
it is not easy to see and none is shown. The texts are as under :— 

[About an only son.] 

Fagan कतेव्य॑ पुत्रदानं कदाचन || Translation:—By one having an only 

son, the gift of a son should never be made. 
[About the eldest son.] 

30 ने «ie gq दद्यात || Translation :—An eldest son should not be given. 

The one is ‘ should not be made,’ the other ‘should not be given.’ No 
distinction can here be found in the language. And yet the court has 
made the distinction. Again, only one digest-writer—namely, Jagan- ` 
nátha—is noticed, but dissented from—no reasons being assigned 
for the dissent. The Mayákha and Bálambhatta are not noticed ; nor 
are there any sufficient reasons assigned for setting aside Srinátha 
Bhatta. " The mistake in Mr. Colebrooke's translation in not using 
* should"! in translating the same word on both occasions, but in one 
place using * must’ instead, has not been presented to the court,nor has 


40  !Mitákshará, chap. ii. 1. 70 p. 2; Viramitrodaya, 1.175 p. 11.16; and Nirnaya- 
sindbu Pari. iii. 1. 10 p. 1 


2 Indian Law Rep. 3 Col. Ser. 443. 
3 See Ind. Law Rep. 2 Cal. Ser. 365. 
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‘the note in 1 Macnaughten 67 been discussed. None of the Bombay 
cases except one in the fourth volume Bom. H. C. Reports are noticed 
at all. Unless Mr. Justice Markby isa Sanskrit scholar, his reason 
for rejecting Srínátha Bhatta is inexplicable. If a Bráhmana perform 
a Vedic Yajfía for a Stidra, he commits a heinous sin greater than that 
of extinction of lineage, and he may suffer for the sin. Similarly does 
a Sádra incur sin in performing a Yajiia (sacrifice), for he is prohibited 
from performing it (see Sidra Kamalékara l. 1). But the Yajřa actually 
performed is good notwithstanding. The authority of Mr. Colebrooke 
at p. 107 vol. IL. Strange’s Hindu Law is based on the wrong use of the 10 
word “ must” (Stokes’ H. L. B. p. 416, 1. 6). 

The next is à Bombay case (Lakshmappa v. Ramava and others) 
decided at the end of 1875, but one of the judgments in which was pub- 
lished in 1879. In this case the point for decision was—whether the 
adoption of & Śúdra after his marriage was valid. Mr. Justice Nánábhai 
Haridas held that it was so, and so are clearly the authorities. The next 
judgment ‘is by his Lordship the Chief Justice, and it lays down 
that— 

“ A gift by a Hindu widow, of her deceased husband's only son, is invalid in the 
absence of an express authority conferred upon her by him during his lifetime.- Such 20° 
an adoption, being nil] and.void ab initio, cannot be supported by tbe maxim quod 
fieri non debuit factum valet.” 

Further, the father's power of giving away his only son is questioned 
in the same judgment, although no decision on that point is pronounced. 
It may be mentioned that neither of the two above points was before 
the court for a decision, and that the fact that the plaintiff was the only 
son of his natural father was assumed and had not been found; so that 
it may be said that the judgment on these points is an obiter dictum. 
As such, however, it is against the course of decisions from 1821. The 
first remark that occurs in reference to it is that Mr. Colebrooke’s 30 
mistake in regard to the translation of the words न देयः (should not be 
given) does not seem to have been brought to the court's notice. 
Thero is no watrant for translating the same words by two different 
renderings such as “ must not" and “ should not." With all deference 
therefore to Mr. Colebrooke’s learning, his translation is clearly wrong.? 
As regards the Vyavahára Mayükhae, it is said that it supports the 
distinction taken by Mr. Colebrooke in so far asit abstains from attach- 
ing to the prohibition about an only son that remark which it is said to 
have made on noticing the prohibition about the eldest son. This 
reasoning is unsound, as it does not correctly represent the general 40 
tenor of Nilakantha’s remarks. On the subject of adoption, Nflakantha 
commences with the text of Manu (ch. IX. v. 168) which Vijfianesvara 


* See XII. Bombay H. C. R. p. 364. 
3 See above pp. 502, 510. 
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notices in his comments on Yájfiavalkya chap. II. v. 180.! Then 
out of the three Pratishedhas (prohibitions) mentioned by Vijfánes- 
vara after the above text of Manu, viz., (L) that about the giving of a son 
except in distress ; (IT.) that about an only son ;and (III.) that about the 
eldest son, Nilekanthé notices only the first and the last, because Vijfiá- 
negvara’s remarks in reference thereto did not meet with his approval, and 
he wanted to dissent from Vijüáne$vara on those points. Then, discussing 
the question as to whether a daughter could be adopted or not, Nílakantha 
passes to another head, viz., 118 पृत्रंप्रतिग्रह प्रकार (the manner of the adoption 
10 ofa son), and it is under this head that he cites Saunaka's and Vasishtha’s 
texts about an only son without making auy remark thereon. This being 
so, it is not correct to attribute to Nilekantha the remark on the pro- 
hibition of the eldest son that such prohibition refers to the giver and not 
to the taker (note that this remark onthe said prohibition has been 
expressly cited by Nilakantha as one made by Vijüáne$vara), and 
secondly, it is incorrect to ground the inference drawn on Nilakantha’s | 
silence in respect to the only son. As already shown, Nilakantha 
understood Vijfidnesvara as repeating his remark ‘this prohibition 
applies to the giver alone,’ after all the three prohibitions noted by him, 
20 including that about an only son. Having so nnderstood him, if Niles 
kantha rejects that remark iu reference to the first and third prohibi- 
tions, and says nothing about it in reference to the second prohibi- 
tion, viz., that about an only son, the indisputable inference from his 
silence is that he accepted Vijfiáne$vara's remark in reference to an 
only son. Itis said Nilakantha was 'challenged'expressly to make - 
the remark by a text of Vasishtha. Ido notsee how he was, particu- 
larly as the text in question could and ought to be construed as direc- 
tory and not imperative, as I have already shown. Again, it is probably 
by an oversight that the prohibition about the eldest son has been 
30 referred to Saunaka, who says nothing of the kind. But it serves to 
increase the confusion. The value of the Dattaks Mímámsá and: 
Chandriké I have discussed before; but there is no “strong” 
condemnation of such an adoption in sec. IV. paras. 3, 6, and 8. 
The Mitákshará contains no such absolute prohibition as is‘. here 
stated. The passage appears to have been misunderstood, as well 
as Mayikha’s remark, which, as has been already observed, makes 
the matter stil clearer. The Dattaka Mímámsá has never been 
such an authority in this presidency as it is now stated to be.? It does 
mot regulate the ceremonies of the people, and it is an importation from 
40 the Gauda provinces. I cannot also nnderstand what it is that 


2 See the operative portion of the comment extracted above at p. 502. 
2 See also Journal Asiatic Socicty of Bengal, 1866, Part I, p. 164; Sir W. Mac- 
naughten’s Elem. H. L., vol. I. p. 74. 
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. constitutes Mr. Sutherland an expert on the subject of adoption, He 
Yo anslated two treatises, ib is true, but these require revision, 
Yvon on Bengal questions the translation is admitted to be imper- 
feét.! Mr. Colebrooke’s opinion, as I have already shown, is also 
founded on’ the incorrect translation of the words न देय: In regard to 
the character of the Report of the late Sadr Dewani Adalat I would 
not constitute myself a critic, but it strikes me that if the Re- 
ports were badly selected, and even if the court was not “ strongly 
constituted," those circumstances do not afford sufficient reason for 
overturning a course of decisions extending over at least. fifty-nine 10 
years, a course too which wasin conformity to the law and usages of the 
country as understood and expounded by former governments. There 
is no decision whereby the gift by C of the child of A and B without 
their knowledge or consent has ever been sanctioned by the courts or 
by the people, so far as can be ascertained. As regards the Vyavasthás 
mentioned at page 390 very little can be gathered from the extracts 
given 
The conclusion in regard to cases applicable to this.side of India to 
which I have arrived on this subject may be well stated in the words 
of the last Full Bench decision of the High Court at Allahabad, from 20 
whose judgment in Hanuman Tewari v. Uhirat, the following is an 
` extract? :— l 
“The High Courts of Calcutta, Madras, and Bombay have all ruled 
in favour of the doctrine of factum valet. In the Calcutta Court Sir 
Edward Ryan, 0. J. in delivering judgment in. Sreemutty Joymony 
Dossee v. Sreemutty Sibosoondry Dossee, (1) said: The adoption of an 
only son is no doubt blameable by Hindu law, but when done it is 
valid. In Bombay the question was distinctly raised in the case of 
Raje Vayankatrao Anandrao Nimbalkar v. Jayantrao, (2) before Warden 
and Gibbs, J. J., who were both of opinion that the adoption of an only 30 
son having once taken place, and the requisite ceremonies having been 
duly performed, cannot be setaside. Gibbs, J., in delivering his judg- 
ment, said: The rulings of this Court, as shown from 2 Borr. p. 88 
downwards, as also of the Calcutta Court, have been that an adoption 
once made cannot be set aside. If the adopted be nota proper person, 
the sin lies on the giver and receiver alone, but the adoption must stand. 
In the High Conrt of Madras the same doctrine was approved and ap- 
plied in the case of Ohinna Gaundan v. Kumara Gaundan, (8) before 
Scotland, C. J., and Frere, J. In delivering judgment, Scotland, C. J., 
went carefully through all the authorities, concluding thus: ‘On the 40 


* See the decision of Mr. Justice Prinsep in Raghuba Nund Doss v. Sadhuchurii 
Doss, 4 Indian Law Reports, Cal. series 431. 
* Indign L. R. II. (Allah. Ser.) 164. 
ms 
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whole the case (i.e. the validity of such an adoption) is concluded by 
authority; but I must say, with all possible respect for Mr, Justice 
Strange, that upon principle and reason I should have felt myself 
‘bound to decide the point in the same way.’ This appears to be the 
Madras case alluded to in the judgment of Mr. Justice Mitter in the 
Calcutta case I have referred to. In a subsequent Madras case, Sin- 
gamma v. Vinjamura Venkatacharlu,(4) before Bittleston and Ellis, J. J., 
the law laid down by Scotland, C. J., was carefully considered and 
distinctly approved, and it appears to me to be sound ard worthy of 
10 acceptance by us.” 


To the above, must be added the following most important observa- 
tions of the Privy Council in Srimati Uma Devi v. Gokoolanund Das 
Mahupatra 1:— 


“Tt was urged at the Bar that the maxim ‘Quod fieri non debuit factum valet,’ 
` though adopted by the Bengal school, is not recognised by other schools, and notably 
by that of Benares. That it is not recognised by those schools in the same degree ns 
in Bengal is undoubtedly true. But that it receives no application except in Lower 
Bengal is a proposition which is contradicted not only by the passage already cited 
from Sir William Macnaughten's work, but by decided cases. The High Court of 
20 Madras in Chinna Gaundan v. Kumara Gauydan and the High Court of Bombay in 
Raje Vayankatrao Anandrao Nimbalkar v. Jayantrao bin ‘ur Ranadivo acted upon 
it; and did so in reference to the adoption of an only son of bis natural father, 
on which the High Court of Calcutta in Rajah Opundur Lall Ray v. Ranee Bromo 
Moyee bas refused to give effect to it, considering that particular probibition to be 
imperative. 


“Their Lordships feel that it could be highly objectionable on any bnt the strongest 

: grounds to subject the natives of India in this matter to a rule more stringent than 

that enunciated by such text writers as Sir William -Macnaughten and Sir Thomas 

Strange. Their treatises have long been treated as of high authority by the Conrts 
80 of India, and to overrule the propositions in question might disturb many titles. 

* Upon a careful review of the authorities their Lordships cannot find any which 
would constrain them to invalidate the adoption of the defendant, even if it were more 
clearly proved than it is that Hullodhur Dass could have adopted Dinobundhoo, the 
only son of bis brother. They will, therefore, humbly advise Her Majesty to affirm 
the judgment of the High Court and to dismiss this appeal with costs.” 


In regard to an adoption of a sister’s son and a. daughter’s son, I 
have room only for a: few brief remarks. The cases of Gopal Narhar 
Safray v. Hanmant Ganesh Safray and another,? and Bhagirthibai v. 
Hadhabai? decide that among Bréhmanas the adoption of a daughter's 

40 son is “incestuous and invalid,” and cannot be supported on the 
doctrine of factum valet. These decisions are opposed to the unambiguous 
language of the Vyavahára Mayükha and the Dvaita Nirnaya on the. 


! Law Rep. In. Ap. 53. 
? Ind. Law Rep., 3 Bombay Ser. 273. 
3 Id. 298. 
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subject, Their Lordships’ were probably misled by Mr. Borradaile’s 
translation of the Maytikha, for it is asserted that the Maytikha prohibita 
such an adoption, whereas Nílakantha has taken particular pains to 
disprove the alleged prohibition. The passage has been entirely misun- 
derstood. - I refer my readers for a correct rendering of it to pp. 53, 54 
above. As regards the Dattaka Mímámsá, the Dattaka Chandriké, , 
and the Samskárakaustubha I have fully discussed their doctrines on 
the subject before. In reference to the extracts taken fróm the Vya- 
vasthás, which are yet to be published, they do not displace my con-, 
clusions on the subject, and I regret they cannot be accepted in their 10 
present form until the original questions and replies and authorities are - 
published. No earlier published case adverse to the right of the sister’s 
son and the daughter’s son is available, and the usage in this presidency 
being uniformly in accordance with the opinions of the Maytikha, the effect 
of these decisions will, I fear, tend to upset titles and promote litigation. 
Only a few weeks ago a gentleman who, when questioned, admitted 
that the law and usage of the country was in favour of the adoption of 
daughter’s sons, sought for precedents against the validity ofsuch adop- 
tions in the shape of some new decisions, which, he was told, had been 
passed: The effect of such decisions may, therefore, be easily conceived. 20 
It seems that in neither case was it brought to the notice of their Lord- 
ships that both Nílakantha and Sankara Bhatta have plainly stated 
that the immemorial usage of the country was in favour of such’ 
adoptions. It was not proper to have drawn any inference from the 
‘admission’ of the learned pleader that no instances of the adoption of a 
daughter's son in the locality of the litigants were deposed to in the case. 
No issue about such custom was, it seems, raised in the lower courts ; 
and any remarks of the court as to the likelihood of the existence of 
that custom can therefore have no judicial force. A document contain- 
ing the recognition of an adoption of the kiud by one of the Sanka- 80 
rácháryas is set aside on the ground that the law had neither invested: 
him with ‘any dispensing or judicial power,’ nor was he agreed toas an 
arbitrator. What law is here meant I do not know. The jurisdiction 
of Sankaráchárya over Smártas in matters of religion is independent of 
any consent of the parties.! Adoption is to a considerable extent a 
matter of religion, and the decision by a Sankaráchárya that a certain 
adoption is valid and not sinful has been and is still regarded by the 
community as final. With the greatest deference I must observe that 
that authority has better means than our present courts of knowing the 
accepted law and usages of.the people ; and our civil courts ought not 40 
to undertake to reject an adoption.on the ground of its sinfulness, when 
such adoption has been declared by the Sankaráchárya not to be sinful 


2 See Steele’s Summary p. 88. 
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My previous remarks on the essential constituents of an adoption, 
together with those on the doctrine of factum valet, apply to adoptions 
of a sister’s son anda daughter’s son alike. There being a proper giver 
and receiver, und a gift aud acceptance, the adoption must stand 
even on the imperfect doctrines of Dattaka Chandriká and Dattaka: 
Mimámsá. 

I now beg to add that from an extract of the Datidpradénika 
Section of the Smriti Chandriká with which I was lately favored by © 
Dr. Burnell, I am fortified in my conclusion that the printed Dattaka 

10 Chandriké is not the work of Devanna-bhatta. 


CONCLUDING REMARKS. 


The following are subjects upon which I have yet to publish my. 
observations, on the texts as well as the customary law in relation thereto. 
My time and space being limited, I am not able to do so in this work, 
and must therefore content myself with a bare enumeration thereof :— 


I. Partition— 

(a) Evidence of. 

(b Impartible property. 

(c) Primogeniture. 

20 (d) Eldership. 

(e) Mother's share. 

(f) Charges on ancestral property—such as marriages, 
debt, Maháyátrá (great pilgrimage )—expenses, main- 
tenance, &c. 

(g) Gifts of ornaments to female relations. 


— 


II. Succession— 
(a) Ordinary property. 
(b) Offices—1, Temporal ; 2, Religious. 
(o Stridhana. 
30 (d) The doctrines of vesting and survivorship—are they 
applicable to the Hindu law ? 


III. Alienation— 


(a) Sales. 
(b) Gifts. 
(c) Mortgages. 
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